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Page  38,  line  VI  from  top,  inatii  "  the**  between  *'  in**  and  «*  same/* 
Page  39,  line  I,  in$ert  "extra"  between  «*no'*  and  "  risk." 
Page  41,  line  13  from  top,  dek  **  not.** 

Page  81,  lino  6  from  top,  insert  "  when**  between  " that"  and  " the,"  and  rhle  "  when 
the  following  line. 
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HILARY  TERM,  22  VICT, 


Harris  and  OtherB,  Assignees  of  Forman,  a  Bankrupt, 

V.    RiCKBTT. 

1  ROVER  for  household  furniture,  stock  in  trade,  &c,  of  A  trader  being 

^     ^  '  '  .indebted  to 

the  plaintifis,  as  assignees  of  Forman,  a  bankrupt  various 

,     .         penons  pro- 
Plea,  that  the  goods  were  not  the  goods  of  the  plaintifis.  cured  from  A. 

m/i  •   .       1  anadfanceof 

Whereupon  issue  was  joined.  200/.,forwbich 

At  the  trial,  before  CockburUy  C.  J.,  at  the  last  Lincolnshire  agreed  to  me 
Summer  Assizes,  it  appeared  that  the  action  was  brought  'n  l,ig**prop^rty 
to  recover  the  value  of  certain  goods  conveyed  to  the  de-  'A®?^^°^  ^^^ 
fendant  by  the  bankrupt  by  a  bill  of  sale  dated  the  14th  of  9°  "<^®^^"if 

•^  *        •^  the  money  be 

April,  1858.     The  bankrupt  proved  that  in  the  month  of  gave  to  A.  a 

promissory 

January  the  defendant  agreed  to  lend  him  200^1;  which  note  for  200/., 

a  memorandum 

he  did.     After  the  bankrupt  had  received  all  the  money,  of  agreement 
on  the  17th  of  February,  he  signed  and  handed  to  the  pnl^^ex- 
defendant  three  several  documents. — First,  a  promissory  5^atb"of^bis  * 
note  for  200i,  payable  on  demand,  with  interest  at  6/.  J^"jJj,eVwiA 
per  cent.  .*  Policy  of 

'  insurance,  and 

also  another 
memorandum  of  agreement  to  pay  10/.  yearly  as  bonus.  At  a  later  period,  on  beinff  requested, 
be  executed  a  bill  of  sale  of  all  his  property  to  A. — Held :  First,  that  such  bill  of  sale  hanng  been 
executed  in  pursuance  of  the  original  agreement  was  not  an  act  of  bankruptcy. — Secondly,  that  ctI- 
dence  of  the  original  verbal  agreement  was  admissible,  inasmuch  as  the  subsequent  written  agree- 
ment did  not  contain  and  was  not  intended  to  contain  the  whole  agreement  between  the  parties. 
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EXCHEQUER    REPORTS. 

Secondly,    an   agreement    in   substance    as  follows: — 
^^  Memorandum   that  I,  Edward   Forman,   have  this  day 
borrowed  of  John  Rickett  the  sum  of  200i,  and  have  se- 
cured the  repayment  thereof,  with  interest  after  the  rate  of 
5L  per  cent,  per  annum,  by  my  promissory  note;  and  for 
better  and  effectually  securing  the  same  and  interest  I  do 
hereby,  for  myself,  my  heirs,  &c.,  promise  and  undertake 
to  make,  execute  and  deliver  unto  the  said  John  Rickett, 
when  thereunto  requested,  a  valid  and  effectual  mortgage, 
transfer,  or  assignment  of  the  estate  and  monies  expectant 
on  the  decease  of  my  wife's  father,  for  the  said  sum  of  200/1 
and   interest;   such  mortgage,  transfer,  or  assignment  to 
contain  a  power  of  sale  and  other  usual  powers,  &c. :  And 
for  better  securing  the  said  sum  of  200L  and  interest  as 
aforesaid  I  further  undertake  to  assign  and  transfer  a  policy 
of  insurance  effected  on  the  joint  lives  of  myself  and  my 
said  wife,  and  the  life  of  the  survivor  of  us,  in  the  British 
Equitable  Assurance  Company,  for  the  sum  of  300/1,  when 
required  by  the  said  John  Rickett,**  &a 

Thirdly,  a  '^  Memorandum  that  I,  Edward  Forman,  have 
this  day  borrowed  of  John  Rickett  the  sum  of  200/.,  and  have 
secured  the  repayment  thereof,  with  interest  after  the  rate 
of  5L  per  cent,  per  annum,  by  my  promissory  note.  Now 
I  do  hereby  undertake  to  allow  to  the  said  John  Rickett, 
his  heirs,  &c.,  in  addition  to  the  said  interest,  the  further 
sum  of  ten  pounds  as  a  bonus  yearly  and  every  year  during 
so  long  a  time  as  the  said  principal  sum  of  200/.  shall 
remain  due  and  owing.** 

On  the  12th  of  April  the  defendant  requested  Forman 
to  give  a  bill  of  sale,  which  he  eventually  did.  It  was  in 
substance  as  follows : — "  Whereas  Edward  Forman  is  now 
indebted  to  the  said  J.  Rickett  in  211/.  155.,  and  the  said 
Edward  Forman  hath  agreed  to  secure  the  repayment  thereof, 
and  also  of  any  further  monies  in  which  the  said  Edward  For- 
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man  may  hereafter  become  indebted  to  J.  Rickett,  in  man-  1359. 
ner  hereinafter  mentioned :  Now  this  indenture  witnesseth  ^^^^^ 
that  in  pursuance  of  the  said  agreement,  and  in  considera-  p,„^; 
tion  of  Ss.,  &c.,  the  said  Edward  Forman  doth  by  these  pre- 
sents grant,  bargain,  sell  and  assign  to  the  said  J.  Rickett 
all  and  every  the  household  goods,  &c.,  furniture  and  effects 
now  being,  or  which  shall  hereafter  be,  in,  upon  or  about 
the  messuage  or  dwelling-house,  shop  and  premises  now 
occupied  by  the  said  E.  Forman,  and  situate  in  Wide  Bar- 
gate,  &c,  and  all  and  every  the  book  and  other  debts  &c. 
due  to  the  said  E.  Forman,  and  all  other  the  personal  estate 
whatsoever  of  or  to  which  the  said  E.  Forman  is  now,  or 
fit>m  time  to  time  and  at  all  times  hereafter^  so  long  as  any 
monies  shall  remain  due  and  payable  to  the  said  J.  Rickett, 
his  executors  &c.  by  virtue  of  these  presents,  shall  be 
possessed,  with  full  powers,  &c.  Provided  nevertheless 
that  in  case  the  said  E.  Forman  shall  o&  demand  pay  to 
the  said  J.  Rickett  the  said  sum  of  211iL  15«.,  &c.,  then 
these  presents  shall  be  absolutely  void,**  &c.  Possession 
was  taken  by  the  defendant  under  the  bill  of  sale  on  the 
17  th  of  April,  and  on  the  2l8t  Forman  signed  a  declaration 
of  insolvency.  On  cross-ezAinination,  the  bankrupt  stated 
that  he  had  objected  to  give  a  bill  of  sale  because  it  would 
affect  his  credit ;  but  he  ultimately  admitted  that,  on  the 
17th  of  February,  he  had  promised  to  give  a  bill  of  sale 
rather  than  that  the  defendant  should  lose  his  money.  The 
defendant,  and  two  witnesses  called  by  him,  stated  that  be- 
fore any  money  was  advanced  the  bankrupt  had  agreed  to 
give  a  bill  of  sale  whenever  he  was  called  upon  to  do  so. 

UpoD  these  facts  the  learned  Judge  left  it  to  the  jury  to 
say  whether  when  the  money  was  advanced  the  bankrupt 
had  promised  to  give  a  bill  of  sale,  and  told  them  that 
if  they  thought  there  was  an  agreement  to  give  it  intended 
by  the  parties  to  be  binding,  they  should  find  for  the 
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defendant ;  but,  if  not,  the  plaintitis  would  be  entitled  to 
the  verdict.  The  jury  having  found  a  verdict  for  the 
defendant,  leave  was  reserved  to  the  plaintifis  to  move 
to  enter  a  verdict  for  them,  upon  the  grounds  that  the 
bill  of  sale  was  an  act  of  bankniptcy,  and  that  the 
verbal  promise  to  give  such  bill  of  sale  was  not,  under 
the  circumstances,  admissible  in  evidence  or  available  to 
prevent  the  bill  of  sale  from  operating  as  an  act  of 
bankruptcy. 

Hayes^  Seijt.,  having  obtained  a  rule  nisi  accordingly. 


Macaulay  shewed  cause  (a). — First,  it  was  not  found  as  a 
fact  by  the  jury  that  the  effect  of  this  transaction  was  to 
defeat  or  delay  creditors.  It  may  be  said  that  where  all  the 
property  of  a  bankrupt  is  assigned  to  secure  a  bygone  debt, 
such  is  the  necessary  effect  of  the  deed ;  but  it  is  otherwise 
where  the  assignment  is  in  consideration  of  an  advance  of 
money.  There  the  money  received  is  available  in  payment 
of  the  bankrupt's  debts.  In  such  case  it  lies  on  the  party 
desiring  to  impeach  the  assignment  to  shew  that  it  is 
fraudulent.  The  case  of  Hutton  v.  CruttweU{b)  shews  that 
where  an  assignment  is  executed  in  pursuance  of  an  agree- 
ment, the  assignor  at  the  time  of  the  agreement  having 
received  an  adequate  consideration,  the  assignment  will 
be  valid  though  executed  subsequently.  Graham  v.  Chap- 
man (c)  does  not  resemble  the  present  case,  because  there 
the  deed  gave  to  the  creditor  an  instant  right  to  seize 
everything,  including  the  sum  just  advanced.  As  to  the 
second  point,  there  is  nothing  in  the  giving  of  the  promis- 
sory note  and  the  two  agreements,  or  in  the  terms  of  those 
agreements,  inconsistent  with   the  original  agreement  to 

(a)  In  Michaelmas  Term,  No-      ChanneU,  B. 
vember  19.  Before  PoBoek,  C.  B.,         (b)  1  £.  &  B.  15. 
BramweU,  B.,    Watson,  B.,  and  (c)  12  C.  B.  85. 


\ 
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give  a  bill  of  sale  when  required,  upon  the  faith  of  which       1859. 
the  money  was  advanced. 

* 

Hayes^  Seijt,  and  Fields  in  support  of  the  rule. — The 
bill  of  sale  recites  an  existing  debt  due  from  the  bankrupt 
to  the  defendant,  and  is  an  assignment  of  all  the  bank- 
rupt's goods  to  satisfy  that  debt  One  question,  therefore, 
is  whether  Huttan  v.  Cruttwell  (a)  was  rightly  decided. 
But  however  that  may  be,  in  that  case  it  was  found  as  a 
fact  that  the  assignment  was  not  intended  to  defeat  and 
delay  creditors.  \^Bramwell^  B. — That  is  immaterial.  The 
Courts  have  held  that  the  intent  is  a  matter  of  law  under 
such  circumstances.]  In  Hutton  v.  Cruttwell  (a)  there  was 
an  advance  and  an  agreement  to  give  a  bill  of  sale;  when 
the  bill  of  sale  was  given  according  to  this  stipulation,  the 
Court  held  that  its  effect  was  the  same  as  if  it  had  been 
executed  at  the  time  of  the  advance.  Here,  after  the  money 
was  advanced  and  the  agreement  entered  into,  viz.  on  the 
17th  of  February,  three  other  securities  were  given.  It  is 
not  found  that  this  was  done  in  pursuance  of  any  agreement. 
The  written  agreement  then  entered  into  with  respect  to 
the  assignment  of  the  policy  is  inconsistent  with  the  verbal 
agreement  sought  to  be  set  up.  Evidence  of  the  verbal 
agreement  that  the  whole,  and  not  merely  a  part,  of  the 
bankrupt's  estate  was  to  be  assigned  would  vary  and  con- 
tradict the  written  instrument  Meres  v.  Ansell  (b)  is  an 
authority  that  such  evidence  is  not  admissible.  [^Bram-- 
well,  B. — It  does  not  appear  that  the  parties  intended  that 
the  written  agreement  of  the  17th  of  February  should  be 
the  entire  agreement,  but  only  part  of  it.  An  agreement  to 
assign  part  is  not  inconsistent  with  an  agreement  to  assign 
the  whole  of  the  bankrupt's  property.]  Here  there  has  been 
something  more  than  a  specific  performance  of  the  verbal 

(a)  1  E.  &  B.  15.  (h)  3  Wils.  275. 
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agreement  [PoUoek^  C.  B. — This  case  might  perhaps  be 
compared  to  that  of  a  bill  of  exchange,  which,  if  handed 
over  by  a  bankrupt  to  a  creditor  before  bankruptcy,  may  be 
indorsed  by  the  bankrupt  afterwards.  There,  however,  an 
equitable  interest  is  given  to  the  creditor  by  the  delivery  of 
the  bill,  and  the  assignees  take  nothing  but  that  which  the 
bankrupt  is  equitably  as  well  as  legally  entitled  ta]  The 
plaintifis  represent  the  bankrupt,  and  are  bound!  by  the 
admissions  which  would  have  bound  him.  [Bramwelly  B. 
— The  assignees  are  claiming  adversely  to  the  bankrupt : 
why  should  they  be  bound  by  his  written  admission  ? — He 
referred  to  Rex  v.  Scammanden  (a).] 

Cur,  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 


Pollock,  C.  B. — In  this  case  the  plaintifis  sued  as  as- 
signees of  Forman,  a  bankrupt,  and  claimed  certain  goods 
and  chattels  as  such  assignees.  The  facts  were,  that  the 
bankrupt  had  executed  a  bill  of  sale  to  the  defendant  of 
the  property  in  question,  which,  however,  being  for  an 
antecedent  debt,  and  being  a  conveyance  of  all  the  bank- 
rupt's property,  was  prima  facie  an  act  of  bankruptcy,  and 
therefore  void.  But  the  defendant  contended,  and  the 
jury  found,  that  at  the  time  of  the  loan  which  constituted 
the  debt,  it  had  been  agreed  between  the  bankrupt  and  the 
defendant  that  this  security  should  be  given.  If  so,  the 
case  of  Ilutton  v.  CruttweU  is  an  authority  to  shew  that 
the  assignment  was  valid.  But  the  plaintifis  contended 
that  it  was  not  open  to  the  defendant  to  prove  this,  or  that 
the  proof,  when  made,  was  unimportant.  The  facts  that 
gave  rise  to  the  contention  were  as  follows.  The  loan  was 
agreed  on,  and  the  jury  found  that,  at  the  time  of  the 

(a)  3  T.  R.  474. 
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agreement  for  the  loan  and  as  part  of  it,  it  was  agreed  that        1859. 
this  bill  of  sale  should  be  eiven.     The  ffivinff  of  the  bill  of      ^T""*^^ 

^  ©        o  Harris 

sale,  however,  was  postponed,  from  the  bankrupt's  unwil-  v. 

lingness  to  have  it  registered;  and  when  the  money  was 
actually  lent  three  documents  were  signed  by  the  bankrupt: 
first,  a  promissory  note;  secondly,  an  agreement  to  pay 
10/.  per  annum  as  bonus;  thirdly,  an  undertaking  to  give 
an  assignment  of  a  policy  of  insurance  and  some  other 
security,  not  mentioning  this  bill  of  sale.  It  was  therefore 
urged  that  this  last  writing  was  all  that  bound  the  parties ; 
that  it  could  neither  be  added  to  nor  varied,  and  conse- 
quently there  was,  in  point  of  law,  no  antecedent  agreement 
to  give  the  bill  of  sale. 

To  this  argument  we  do  not  assent  It  is  not  necessary 
to  say  whether  an  agreement  is  conclusive  between  any  but 
the  parties  to  it  and  those  who  claim  under  them,  nor 
whether  the  assignees  in  this  case  claimed  under  the  bank- 
rupt, nor  whether  the  rule  applies  when  fraud  or  illegality 
is  to  be  avoided ;  but  we  are  of  opinion  this  rule  should  be 
discharged,  on  the  ground  that  the  writing  does  not  con- 
tain, and  was  not  intended  to  contain,  the  entire  obligation 
of  the  bankrupt 

The  jury  have  found  that  it  was  agreed  to  give  the  bill 
of  sale  ;  they  have  not  found,  nor  does  it  appear  to  us,  that 
the  writing  was  intended  to  contain  the  whole  agree- 
ment, and  we  are  of  opinion  that  the  rule  relied  on  by  the 
plaintiffs  only  applies  where  the  parties  to  an  agreement 
reduce  it  to  writing,  and  agree  or  intend  that  that  writing 
shall  be  their  agreement  The  rule  must  therefore  be 
discharged. 

Rule  discharged. 
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A  CompaDj 
incorporated 
bj  act  of 
parliament  for 
the  purpose 
of  making  and 


The    National    Guaranteed    Manure    Company 
(Limited)  v.  Donald  and  Another. 

J.  HE  declaration  stated  that  the  plaintiffs  were  possessed 
of  certain  land  and  a  wheel  house  and  a  water  wheel,  and 
were  entitled  to  the  flow  of  a  cut  and  stream  of  water  for 
maintainioga  working  the  Said  Water  wheel;  and  the  defendants,  by 
haying  powers  wrongfully  raising  a  sluice,  diverted  the  water  of  the  cut 
to  tSie  water^*  *^*y  ^^^^  ^^  ®^'^  '®"^  *°*^  fr^™  ^^®  water  wheel  &c. 

for  the  purpose 

of  snpplving 

the  canal 

cannot  by  user 

acquire,  under     thereon. 

the  2  &  3 

Wm.  4,  c.  71, 

B.  2,  a  pre- 

scriptiTe  right 

to  take  the 

water  for  an  j 

^^An  euem^'t  ^^  *  Certain  cut.     The  defendants  were  the  owners  of  a  mill 

to  take  water 
to  fill  a  canal 
ceases  when 
the  canal  no 
longer  exists. 

By  59  Geo.  3, 
c.  ziii.,  a  Com- 
pany was 
incorporated 

for  the  purpose  of  making  a  canal,  and  empowered  to  supply  the  canal  with  water  from  certain 
rivers.  lu  1824  the  canal  Company  made  a  cot  and  erected  on  it  a  water  wheel  for  pumping 
water  into  the  canal.  The  canal  Company  occasionally  used  the  water  wheel  to  drive  a  oone 
crushing  mill.  In  1853  the  16  &  17  Vict«  c.  cxix.,  for  coUTertine  the  canal  into  a  railwsy,  after 
repealing  the  59  Geo.  3,  c.  xxii.,  reincorporated  the  Company  for  the  purpose  (inter  alia)  of 
making  the  railway.  Bv  section  10,  it  was  enacted  that  easements,  &c.,  vested  in  the  canal 
Company,  should  after  the  parsing.  &c,,  be  vested  in  the  Company  thereby  incorporated  for 
their  absolute  benefit.  By  section  1 1,  that  all  '*  titles  by  possession  "  acquired,  &c.,  by  the  canal 
Company  should  be  as  good  in  favour  of  the  Company  thereby  incorporated  as  the  same  were 
good  immediately  before  the  passing  of  that  Act  in  favour  of  the  canal  Company.**  The  83rd 
section  provided,  that  in  case  any  of  the  works,  &c.,  used  for  the  purposes  of  the  canal  should  in 
consequence  of  the  stopping  up  of  the  canal  be  no  longer  required  for  the  purposes  of  the  Act,  the 
works  which  should  be  no  loneer  required  might  be  sold  by  the  Company  in  the  manner  provided 
by  the  Lands  Clauses  Consolidation  Act,  1845,  with  respect  to  the  sale  of  superfluous  landi.  The 
canal  having  been  stopped  up  and  converted  into  a  railway; — Hdd,  that  on  the  conversion 
of  the  canal  into  a  railway  the  right  of  the  Company  to  the  flow  of  water  in  the  cut  for  driving 
the  wheel  ceased,  and  that  the  railway  Company  could  not  convey  to  a  purchaser  any  right  to 
such  flow. 


Pleas  (inter  alia) : — Thirdly,  that  the  plaintifis  were  not 
entitled  to  the  flow  of  the  said  stream  of  water. — Issue 


At  the  trial,  before  Martin^  B.,  at  the  last  Carlisle  Summer 
Assizes,  it  appeared  that  the  action  was  brought  by  the 
plaintifiB  for  the  diversion  by  the  defendants  of  the  waters 


called  the  Willow  Holme  Mill,  situate  on  the  Little  Caldew, 
a  diversion  of  the  river  Caldew,  and  which  fell  again  into  the 
Caldew.  In  1819  an  Act  was  passed  (59  Geo.  3,  c.  xiii.) 
*'for  making  and  maintaining  a  navigable  canal  from  or 


bi 
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near  the  city  of  Carlisle  to  the  Solway  Frith,**  &c  (a).     In        igsg. 
1824  the  canal  Company,  for  the  purpose  of  obtaining     ^     "^^ 

JN  ATI  ON  A  L 

water  for  the  canal,  made  a  cut  or  channel  about  a  thousand    Guaranteed 

yards  in  length  from  the  mill  race  below  the  defendants* 

mill  to  the  river  Eden,  and  set  up  a  wheel  to  pump  water 

into  the  canal  from  the  Eden  at  the  point  where  the  cut 

communicated  with  that  river.     They  let  the  water  wheel 

at  intervals  to  drive  a  bone  crushing  mill,  but  continued  to 

use  it  occasionally  to  pump  water  into  the  canaL     For  the 


Company 

r. 
Donald. 


(a)  The  Act  recites  that  the 
making  and  maiDtainingof  acanal 
for  the  navigation  of  boats,  &c., 
from  or  near  the  city  of  Carlisle 
to  the  Solway  Frith,  would  be 
of  great  public  utility,  and  that 
the  several  persons  thereinafter 
named  were  "  desirous  of  being 
united  into  a  Company  for  carry- 
ing into  effect  the  purposes  afore- 
said ;"  and  enacts  that  the  several 
persons,  &c.,  "  shall  be  and  they 
are  hereby  united  into  a  Company 
for  the  making,  completing,  main- 
taining and  carrying  on  the  said 
intended  canal  and  other  works 
hereby  authorized  to  be  made 
according  to  the  rules,  orders  and 
directions  hereinafter  expressed ; 
and  for  that  purpose  are  and 
shall  be  one  body  politic  and  cor- 
porate, by  the  name  and  style  of 
*The  Carlisle  Canal  Company,* 
&c. ;  and  also  shall  and  may  have 
power  and  authority  from  and 
afler  the  passing  of  this  Act  to 
purchase  in  manner  by  this  Act 
directed  lands,  &c.,  for  the  use  of 
the  said  undertaking  and  for  the 
several  works,  &c.,  without  in- 
curring any  of  the  penalties  or 
forfeitures  of  the  statutes  of  roort- 


It 


main."  Sect.  2  empowered  the 
Company  to  make  the  canal,  "  and 
also  to  supply  the  said  intended 
canal  at  all  times  for  ever,  while 
making  and  after  the  same  shall 
be  made,  with  water  from  the 
river  Eden  at  or  near  the  place 
marked  with  the  letter  (C)  upon 
the  said  map  or  plan,  and  also 
from  the  river  Caldew  at  or  near 
the  place  marked  with  the  letter 
(D),  from  all  such  other  brooks, 
springs,  streams,  &c.,  near  to  the 
said  canal,  &c.,  and  also  to  make 
water  wheels,  &c.,  for  supplying 
the  said  canal  with  water. 

Sect.  7.  **  Nothing  herein  con- 
tained shall  extend  to  authorize 
or  empower  the  said  canal  Com- 
pany, in  the  execution  of  this  Act, 
to  take  any  of  the  mills  situate 
in,  upon,  or  near  to  the  line  of  the 
said  intended  canal,  or  the  water 
in  the  brooks,  streams,  or  rivulets 
supplying  the  same,  or  any  of  them, 
without  the  consent  in  writing  of 
the  owner,  &c.,  except  (inter 
alia)  the  mill  situate  at  Willow 
Holme,  &c.,  belonging  or  reputed 
to  belong  to  William  Donald, 
with  their  appurtenances. 
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1859.  purpose  of  maintaining  the  water  in  the  cut  at  a  sufficient 
National  ^^^'g^^^  to  drive  this  wheel,  they  erected  a  sluice  below  the 
Guaranteed  defendants'  mill  to  prevent  the  water  in  the  mill  race  from 
falling  into  the  Caldew.  When  this  sluice  was  down  the  effect 
was  to  dam  back  the  water  on  the  defendants*  water  wheel. 
In  1853  an  Act  was  passed  (16  &  17  Vict.  c.  cxix.)  **  to  autho- 
rize the  abandonment  of  the  Carlisle  Canal,  and  the  making 
of  a  railway  in  lieu  thereof  from  the  Newcastle  upon  Tyne 
and  Carlisle  Railway  at  Carlisle  to  Port  Carlisle,  to  repeal 
the  Acts  relating  to  the  Carlisle  Railway  and  Docks,  and 
to  reincorporate  the  Company/  &c.  (a).     After  the  passing 


(a)  The  16  &  17  Vict.  c.  cxix. 
after  reciting  (inter  alia)  the 
59  Geo.  3,  c.  xiii. ;  that  the  Com- 
pany had  made  and  completed  the 
canal ;  the  6  &  7  Wm.  4,  c.  Ix., 
**An  Act  to  enable  the  Carlisle 
Canal  Company  to  make  a  dock 
or  docks  at  Port  Carlisle,**  &c. ; 
that  the  Company  had  constructed 
a  dock,  &c. ;  and  that  it  would  be 
beneficial  to  the  proprietors  and 
mortgagees  of  the  said  canal  and 
dock  and  also  to  the  public,  if 
the  said  canal  were  converted 
into  a  railway,  &c. ;  and  that 
nearly  the  whole  of  the  line  and 
lands  of  the  said  canal  can  be  used 
for  the  site  of  the  said  railway, 
&c. ;  and  that  for  effectuating  the 
objects  and  purposes  aforesaid,  &c., 
it  is  expedient  that  fiirther  powers 
should  be  granted  to  the  Com- 
pany, and  the  same  could  be  most 
conveniently  effected  if  the  said 
recited  Acts  were  repealed  and 
the  Company  reincorporated,  &c., 
by  section  2  repealed  the  recited 
Acts,  and  enacted  by  s.  3,  "  that 
the  Lands  Clauses  Consolidation 
Act,  1845,  &c.,   shall   be   incor- 


porated with  and  form  part  of 
this  Act.**  By  s.  6,  that  the  several 
persons,  &c.,  **  shall  be  united  into 
a  company  for  the  purpose  of 
maintaining  and  working  the 
dodcs,  &c. ;  and  also,  until  the 
same  shall  be  used  for  the  pur- 
pose of  the  railway  authorized 
by  this  Act,  of  maintaining  and 
working  the  canal  and  works 
made  under  the  authority  of  the 
Canal  Act ;  and  also  of  making, 
maintaining  and  working  the  rail- 
way and  works  by  this  Act  au- 
thorized and  for  the  purposes 
aforesaid  ;**  such  persons,  &c., 
shall  be  incorporated  by  the  name 
of  "  The  Port  Carlisle  Dock  and 
Railway  Company,**  and  by 
that  name  shall  be  a  body 
corporate  and  have  a  common 
seal  with  perpetual  succession, 
and  shall  have  power  to  purchase, 
hold,  sell  and  dispose  of  lands  for 
the  purposes  of  the  said  under- 
taking so  vested  in  them  or  autho- 
rized by  this  Act,**  &c.  By  sect.  10, 
"  All  the  docks,  basins,  &c.,  culs, 
reservoirs,  &c.,  tenements,  rights, 
powers,    privileges,    exemptions, 
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of  the  last  mentioned  Act  the  canal  ceased  to  be  used  as  a       1859. 
canal  and  was  converted  into  a  railway  under  the  powers     ^^T^^^^ 
of  the  Act,  except  a  small  portion  of  it  at  Port  Carlisle;  Ouarartbkd 
but  that  portion  was  not  supfdied  by  the  pump.     In  No- 
Yember,  18579  the  Port  Carlisle  Dock  and  Railway  Com- 
pany granted  a  lease  to  the  plaintiffs  for  twenty-one  years 
of  "  the  erection  or  building  formerly  used  as  a  steam 
pumping  engine  and  boiler  house,  with  the  chimney  be- 
longing thereto,  and  the  other  erections  and  buildings  used 
or  occupied  as  a  wheel  house  erected  and  built  thereon, 
&c. ;  together  with  all  such  right  and  liberty  of  watercourse 
as  the  said  Port  Carlisle  Dock  and  Railway  Company  is 
now  entitled  to  in,  through,  over  and  along  the  cut  or 
channel  of  the  said  Dock  and  Railway  Company  made  for 
the  purpose  of  conveying  water  from  a  certain  dam  or  mill 


easements,  hereditaments  and  real 
estate  whatsoever,  and  the  benefit 
of  all  contracts,  &c.,  which  were 
respectively  vested  in  or  belong- 
ed to  the  Company  incorporated 
by  the  Canal  Act  immediately 
before  the  passing  of  this  Act, 
&c.,  shall  after  the  passing  of 
this  Act  be  well  and  effectually 
vested  in  and  belong  to  the  Com- 
pany hereby  incorporated  for  their 
absolute  benefit.** 

Sect.  11.  All  "grants,**  "titles 
by  possession  and  otherwise,**  &c., 
acquired,  obtained,  &c.,  by  "  the 
Company  incorporated  by  the 
Canal  Act,  shall  from  and  after  the 
passing  of  this  Act  be  as  good,  Talid 
and  effectual  upon  or  in  favour  of, 
&c.,  the  Company  hereby  incor- 
porated, as  the  same  respectively 
were  good,  valid  and  effectual 
immediately  before  the  passing  of 
this  Act*'  in  favour  of  "  the  Com- 
pany incorporated  by  the  Canal 


Act;  and  the  Company  hereby 
incorporated  shall  be  considered 
as  identical  with  the  Company 
incorporated  by  the  Canal  Act  in 
reference  to  all  such  matters,**  &c. 
Section  83.  "  In  case  any  por- 
tions of  the  canal  navigation,  or 
of  the  reservoirs,  lands  or  works 
used  therewith  or  for  the  pur. 
poses  thereof  or  belonging  to  the 
Company,  shall  in  consequence  of 
the  making  of  the  said  railway  or 
of  stopping  up  the  said  canal  or 
any  part  thereof  be  no  longer  re- 
quired for  the  purposes  of  this 
Act ;  then,  &c.,  the  lands,  or  the 
site  or  portion  of  the  said  canal 
or  reservoir,  and  works  which 
shall  be  so  stopped  up  or  no  longer 
required  by  the  Company,  may 
be  sold  by  the  Company  in  the 
manner  provided  by  "  The  Lands 
Clauses  Consolidation  Act,  1845,** 
with  respect  to  the  sale  of  super- 
fluous lands,  &c. 


,  • 
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1859.       ^^^^ce  &C.  to  the  premiseB  hereby  deinised;  together  with 
^^^^^      ^^  and  singular  other  ways  &c.,  watercourses,  easements, 
OuA&AiiTBBD  privileges,  profits,  && :  Except  and  always  reserved  out  of 
CoMPAHT      this  demise  unto  the  said  Port  Carlisle  Dock  and  Railway 
Donald.      Company,  their  successors  and  assigns,  a  concurrent  right 
to  use  the  water  flowing  along  the  said  cut,  &c.,  so  as  not 
to  interfere  with  or  diminbh  the  use  of  the  said  water^  to  i 

the  plaintiiTs.  From  1857  till  June,  1858,  the  plaintiflb 
were  in  possession  and  used  the  water  wheel  so  leased  to 
them  for  their  works.  But  on  the  14th  of  June  the  de- 
fendants raised  the  sluice  and  let  off  the  water  into  the 
Caldew,  thereby  stopping  the  working  of  the  plaintiffs' 
mill.  At  that  time  the  water  was  backed  up  and  interfered 
with  the  working  of  the  defendants*  mill. 

Upon  these  facts,  the  learned  Judge  intimated  his  opi- 
nion that  the  canal  Company  had   no  right,  under  the 
59  Geo.  3,  c.  xiii.,  in  getting  water  from  the  Eden  or  the 
{  Caldew,  to  back  the  water  on  the  defendants'  mill.     And 

I  he  asked  the  jury :   first,  whether  they  believed  that  the 

sluice  was  raised  to  enable  the  defendants  to  work  their 
mill  more  efficiently  by  getting  rid  of  the  backwater. 
Secondly,  whether  the  Company  had  abandoned  the  canal. 
The  jury  having  found  these  questions  in  the  affirmative, 
the  learned  Judge  directed  a  verdict  for  the  defendants, 
reserving  leave  to  the  plaintiffs  to  move  to  enter  a  verdict 
for  them. 

Edward  James  having  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  plaintifis  on  the  third  plea,  on  the  ground 
that  through  the  railway  Company  the  plaintiffs  were  en- 
titled to  the  right  alleged  under  the  acts  of  parliament  or 
by  user. 

Temple  and  Vdall  now  shewed  cause. — First,  at  common 
law  the  defendants  had  a  right  to  get  rid  of  the  backwater 
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below  their  mill,  and  there  is  nothing  in  the  59  Geo.  3,        1859. 
a  xiii.  to  prevent  them  from  exercising  such  right.     It  was      ^'^^^^[^j^ 
not  shewn  that  they  were  restrained  by  any  contract  made    G^rahtbbd 

JuANITRB 

with  the  Carlisle  Canal  Company,  or  that  they  ever  re-  Company 
ceived  compensation  for  the  surrender  of  such  right  The  Donald. 
2nd  section,  which  empowered  the  Carlisle  Canal  Com- 
pany to  take  water  from  the  Eden  and  the  Caldew,  does  not 
affect  it  The  plaintiffs  have  only  the  same  right  to  deal 
with  the  cut  that  they  would  have  had  at  common  law. 
Secondly,  whatever  right  the  canal  Company  may  have  had 
under  the  59  Geo.  3,  c.  xiii.,  such  right  has  not  devolved 
on  the  plaintiffs.  The  powers  given  to  the  canal  Company 
by  that  Act  were  conferred  on  them  for  the  purposes  of 
the  canal,  and  for  no  other  purpose  whatever.  The  pre- 
amble of  the  16  &  17  Vict.  c.  cxix.  shews  that  the  object 
of  that  Act  was  that  the  canal  should  be  converted  into  a 
railway.  The  1 0th  section  may  be  relied  on  as  shewing  that 
the  Port  Carlisle  Dock  and  Railway  Company  have  become 
entitled  to  all  easements  which  at  the  time  of  the  passing 
of  that  Act  were  vested  in  the  canal  Company.  But,  by 
the  11th  section,  such  easements  are  to  be  **  as  good,  valid 
and  effectual  in  favour  of  the  Company  thereby  incorpo- 
rated as  the  same  respectively  were  good,  valid  and 
effectual  immediately  before  the  passing  of  that  Act  in 
favour  of  the  Company  incorporated  by  the  Canal.  Act," 
and  the  Company  is  to  be  considered  as  identical  with  the 
canal  Company  in  reference  to  all  such  matters.  There- 
fore, assuming  that  the  canal  Company  had  a  right  to  use 
the  water  in  the  cut  for  the  purposes  of  the  canal,  and  in 
so  doing  to  back  up  the  water  against  the  defendants'  wheel, 
inasmuch  as  the  railway  Company  only  bad  the  right  which 
the  canal  Company  had,  they  could  not  exercise  it  for  any 
other  purpose.  Thirdly,  the  power  in  the  83rd  section  of 
the  16  &  17  Vict  c.  cxix.  to  sell  any  portion  of  the  works 
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1859.  used  for  the  porpoees  of  the  canal  did  not  enable  the  raiU 
^"^"^  ^V  Company  to  sell  a  right  which  ihcy  did  not  possess. 
GuAKAtfTBBD  Thcrs  IS  no  power  to  lease,  and  the  Company  did  not  sell 
CoMPAHT  under  the  8  &  9  Vict.  c.  18,  &  127.  Fourthly,  it  is  said 
Dqbau>.  that,  under  the  2  &  3  Wm.  4,  c.  71,  s.  2,  the  plainti£b  and 
their  predecessors  had  acquired  a  preseriptive  right  to  back 
the  water  on  the  defendants  by  twenty  years'  enjoyment 
as  of  right  But  the  easement  was  enjoyed  by  the  canal 
Company  tor  a  particular  purpose  of  public  utility ;  namely 
for  filling  the  canaL  The  canal  Company  never  acquired, 
and  therefore  conld  not  give  as  against  the  defendants,  a 
right  for  any  other  purpose.  [Pollock^  C.  B. — There  is  a 
peculiarity  in  the  case  of  a  corporation  created  by  act  of 
parliament.  It  exists  only  for  the  purposes  for  which  it  is 
created.  For  instance,  if  a  canal  Company  have  a  quan- 
tity of  water  which  they  do  not  want,  they  cannot  convert 
themselves  into  millers :  such  a  corporation  cannot  acquire 
by  twenty  years'  enjoyment  the  rights  which  a  corporation 
created  by  charter  or  existing  by  prescription  is  capable  of 
acquiring  under  the  Prescription  Act]  IVte  Rochdale 
Canal  Company  v.  Raddle  {a)  shews  that  a  right  by  pre- 
scription cannot  be  g^ned  where,  if  the  right  had  been 
granted  by  deed,  the  deed  would  have  been  ultra  vires  and 
void« 

Edward  Jamn  and  T.  Jeneit  in  support  of  the  rule. — 
The  Carlisle  Canal  Company  had  full  authority  to  take  the 
water  from  the  mill  If  the  works  erected  for  that  purpose 
caused  backwater,  the  canal  Company  had  power  to  make 
compensation^  and  it  must  be  presumed  that  they  did  so. 
The  canal  Company  being  in  possession  of  an  easement, 
by  the  l€%h  section  of  the  16  &  17  Vict.  c.  czix.  the  ease- 
ment became  vested  in  the  Company  incorporated  by  that 

(a)  IS  Q.  B.  2S7. 
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Act  *^for  their  absolute  benefit'*  The  entire  interest  of  185^ 
the  canal  Company  in  the  water  passed  to  the  railway  jj^^q^al 
Company.  [Martin,  B.  —Your  argument  amounte  to  this,  ®"j^"^"" 
that  if  the  canal  was  abandoned  th^  railway  Company  Compamt 
might  take  the  water  and  supply  the  city  of  Carlisle  with  Dosald. 
it.]  The  easement  of  taking  the  water  was  held  by  the 
canal  Company  as  a  matter  of  property.  [Channelly  B. — 
Suppose  the  Company,  having  paid  a  compensation  for  the 
water,  possessed  such  an  easement,  and  suppose  that  the  right 
vested  in  the  canal  Company  had  passed  under  the  section 
in  question  to  the  railway  Company  and  vested  in  them 
for  the  purpose  of  sale;  unless  it  is  shewn  that  the  railway 
Company  had  it  for  the  purpose  not  merely  of  selling  it 
under  the  Lands  Clauses  Consolidation  Act,  but  of  deal- 
ing with  it  in  any  other  way,  the  plaintifls  have  no 
title  to  the  water.]  Section  83  indicates  that  whate?er 
the  canal  Company  had  acquired  was  to  belong  to  the 
railway  Company,  for  whatever  purpose  it  might  be  re- 
quired. [ChanneU,  B. — If  the  right  is  preserved  it  nmst 
be  enlarged  by  the  16  &  17  Vict.  c.  cxix.  That  is  contrary 
to  the  spirit  of  the  83rd  section.]  It  is  as  reasonable  that 
the  railway  Company  should  become  entitled  to  this  valu- 
able right  to  the  use  of  water  as  that  they  should  retain  a 
property  in  the  site  of  the  canal  after  the  canal  ceased  to 
be  used.  [Martin^  B.— This  was  a  right  to  take  water  for 
the  purpose  of  a  canal :  when  the  canal  was  abandoned  the 
easement  was  gone.}  As  to  the  claim  by  prescription,  it 
appears  that  the  water  in  the  cut  had  been  used  by  the 
canal  Company  for  the  purpose  of  bone  crushing  for  twenty 
years.  [Martin,  6. — By  the  2nd  section  of  the  2  &  3 
Wm.  4,  e.  71,  though  no  way  or  other  easement  is  to  be 
"  defeated  or  destroyed  by  shewing  that  such  way  or  other 
matter  was  first  enjoyed  at  any  time  prior  to  the  period  of 
twenty  years,  nevertheless  such  claim  may  be  defeated  in 
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1859.  ^^y  Other  way  in  which  the  same"  was  before  that  statute 

^^^^"^"^  "liable  to  be  defeated **     The  old  law  as  to  prescription 

^  ATI  OKA  L  ^  *  * 

GuARAMTSKD  thcfefore  remains  intact,  except  that  user  may  be  proved 

CoxpANT  by  evidence  of  enjoyment  for  twenty  years.] 


DOHALD. 


Pollock^  C.  B. — We  are  all  of  opinion  that  the  rule 
must  be  discharged.  The  plaintiffs  are  the  lessees  of  the 
railway  Company,  and  claim  under  their  lease  a  right 
which,  as  they  allege,  entitles  them  to  do  an  act  which  is 
injurious  to  the  defendants.  The  question  is,  whether  the 
railway  Company  possessed  this  right.  I  think  that  they 
did  not.  The  railway  Company  arose  out  of  a  previously 
existing  canal  (company.  The  canal  Company  had  a  right 
to  take  water  for  the  canal ;  but  the  canal  had  ceased  to 
exist ;  therefore  the  right  of  the  canal  Company  had  also 
ceased.  I  agree  with  my  brother  Martin^  that  if  an  ease- 
ment for  a  particular  purpose  is  granted,  when  that  purpose 
no  longer  exists  there  is  an  end  of  the  easement.  Had  our 
attention  been  called  to  the  case  of  The  Rochdale  Canal 
Company  v.  RadcUffe  {a)  probably  the  rule  would  not  have 
been  granted.  That  case  is  a  direct  authority  that  a  parlia- 
mentary corporation  is  a  corporation  for  those  purposes 
only  for  which  it  has  been  established  by  parliament,  and 
has  no  existence  for  any  other  purpose,  and  that  whatever 
is  done  beyond  the  scope  of  such  purpose  is  ultra  vires 
and  void.  It  was  urged  that  an  easement  was  acquired 
by  an  uninterrupted  enjoyment  for  twenty  years.  But  it 
will  turn  out  that  no  right  was  conferred  by  such  enjoyment. 
Prescription  stands  in  the  place  of  a  grant,  and  the  railway 
Company  could  not  have  taken  by  way  of  grant  the  powers 
which  they  professed  to  demise  to  the  plaintiffs.  The 
10th  section  of  the  16  &  17  Vict.  c.  cxix.,  was  relied  on 


(a)  18  Q.  B.  287. 
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as  shewing  that  the  easement  was  to  vest  in  the  railway 
Company  for  their  absolute  benefit     But  this  easement 
was  incident  to  the  canal,  and  when  the  canal  ceased  to   Gua»amm«d 
exist  the  easement  altogether  ceased ;  therefore  the  verdict      Compabt 
on  the  third  plea  was  right,  Dohalo. 

Watson,  B.— I  am  of  the  same  opinion.  It  is  clear 
that  if  the  canal  Company  had  power  to  take  water  from 
the  Little  Caldew  for  feeding  their  canal,  they  had  no 
power  to  erect  a  fence  so  as  to  throw  the  defendant's 
mill  into  backwater.  Still  less  had  the  railway  Company 
snch  power  when  the  purpose  for  which  the  canal  Com- 
pany took  the  water  was  at  an  end.  Much  less  could  the 
railway  Company  confer  such  right  on  the  plain tifis.  The 
right  really  was  to  take  water  from  the  Caldew.  That 
would  increase  the  fall  for  the  defendants*  mill  wheel,  and 
it  was  never  contemplated  that  the  water  should  be  thrown 
back  on  the  wheel. 

Channell,  B.— This   was  an   application    to  enter  a 
verdict  on  the  third  plea.     The  declaration  alleges  that  the     • 
plaintiffs  are  entitled  to  the  flow  of  a  stream  for  working 
a  water  wheel.     The  third  plea  traverses  the  right  of  the 
plaintiffs  to  the  flow  of  the  stream.     The  plaintiffs  have  to 
make  out  their  title  to  the  water.     If  we  look  at  this  ques-     - 
tion   as  depending  upon  the  statutes,   we  find   that   the 
canal  Company  were   entitled  to  take  the   water  of  the 
Caldew  to  supply  the  canal;   though  I  question  whether 
they  had  a  right  to  take  it  so  as  to  throw  the  defendants' 
mill  into  backwater.     It  is  not  necessary  however  to  decide 
that  point     It  may  be  that  they  had  such  right  on  making 
compensation :  but  they  had  no  power  to  take  the  water 
except  to  supply  the  canal.     The  easement  was  not   in 
perpetuity,  but  only  commensurate  with  the  existence  of 

VOL.  IV. — N.  S.  C  EXCH. 
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1869.       the  camL    By  the  16  &  17  Vid.  c  cxiz.,  the  Conpsny 
^^^^     thereby  inooiponited  were  aothorixed  to  convert  the  caoal 
QuAKASTSBD  into  8  raUwEy  and  to  diapofie  of  the  property  of  the  eaoal 
CoMPAVT      Company  not  wanted  for  the  purpose  of  the  railway.    It 
DosALB.      was  said  that^e  right  of  the  canal  Company,  which  before 
was  limited,  was  enlaif^  by  this  Act,  and  that  the  ease- 
ment continued,  though  the  purpose  for  which  it  was  en- 
joyed no  longer  eiisted.     It  would  require  strong  language 
to  induce  me  to  aecede  to  that  aifcnment     As  to  the 
evideDce  of  user,  I  agree  widi  the  observations  of  the  Lord 
Chief  Baron.     The  alleged  right  was  one  which  the  cor- 
poration had  no  power  to  take  by  grant    A  coqMiration 
created  for  a  limited  purpose  has  no  power  or  capacity 
except  for  that  purpose.    The  authority  of  the  case  of  the 
Uoehdale  Canal  Company  v.  Raddiffe{a)  appears  conclusive 
on  that  point. 

Martin,  B«—  I  thought  when  the  jury  found  that  the 
canal  was  abandoned  there  was  an  end  of  the  case.  I 
doubt  whether  what  the  canal  Company  did  in  taking  this 
•  water  was  not  altogether  illegal.  The  69  Geo.  3,  c.  xiii.» 
s.  2,  empowered  the  canal  Company  to  supply  the  canal 
with  water  from  the  river  Caldew  at  a  particular  place. 
The  case  was  argued  as  if  the  Company  had  power  to 
take  water  fixMu  the  point  at  which  they  did  take  it  No 
reservoir  was  made,  but  the  water  of  the  Little  Caldew  was 
taken  for  purposes  altogether  difierent  from  those  mentioned 
in  the  Act.  The  canal  Company  probably  had  no  right  to 
throw  the  plaintifis'  mill  into  backwater.  We  need  not  how*- 
ever  discuss  that.  The  cut  was  made,  and  used  for  many 
years.  Then  came  the  16  &  17  Vict  c.  cxix,  which,  by 
section  10,  gave  all  easements  possessed  by  the  canal  Com- 
pany to  the  railway  Company.  This  easement  was  to  take 
water  for  the  canal,  and  when  the  canal  ceased  to  exist 

(a)  18  Q.  B.  287. 
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the  easement  ceased  with  it.     It  is  said   that  we  may        1859. 
assume  that  the  user  of  the  water  by  the  canal  Company      V"^"~^ 

•^  r     ^       National 

and  their  tenants  of  the  mill  on  the  Eden  was  unlawful,  and    Gca&amtbbd 

Mavcbb 

that  a  right  was  thereby  acquired.     I  do  not  mean  to  give 

a  positive  opinion,  but  I  think  that  when  a  certain  right 

is  given  to  a  corporation  created  by  act  of  parliament,  the 

right  of  the  Company  is  limited  to  that  given  by  the  Act> 

and  that  such  Company  cannot  acquire  a  larger  right  under 

the  Prescription  Act.     The  Prescription  Act  was  intended 

to  prevent  old  rights  from  being  defeated  by  proof  that 

they  could  not  by  possibility  have  existed  at  the  period  of 

legal   memory.     Here  the  rights  of  the  canal  Company 

i^e  defined  by  act  of  parliament 

Rule  di8chaif;ed. 


Thb  Attorney  General  o.  Baker  and  Platt. 


Jam.  21. 


T 


HIS  was  an  information  by  the  Attorney  General  for  Upon  an 

iniotmation  bj 

Succession  Duty  payable  by  the  defendants  as  trustees  of  the  Attornej 

General  to 
recover 
tucoession  daty,  payable  in  respect  of  the  succetsion  of  one  K  to  a  sum  of  2000/.  derifed  from 
W.  P.  as  predecessor,  a  special  verdict  was  found,  wbieb  stated  that  J.  P.  died  intestate  leavinff 
W.  P.,  his  brother;  and  A.  S.,  the  wife  of  J.  H.  S.,  claimed  to  be  a  daughter  of  a  sister  of  J.  P. 
That  bj  indenture,  reciting  that  letters  of  administration  had  been  granted  to  W.  P.,  and  in 
order  to  obviate  any  doubts  or  differences  wbicb  might  arise  touching  any  share  which  J.  H.  S. 
or  A.  S.  might  be  entitled  to  in  the  personal  effects  of  J.  P.,  W.  P.  had  proposed  and  agreed 
on  having  a  general  release  from  J.  H.  S.  and  A.  8.  to  transfer  SO.OOOt  to  be  settled  upon 
trusts  for  J.  H.  8.  and  A.  S.  and  the  children  of  their  marriage,  to  which  proposal  J.  H.  8.  and 

A.  S.  had  consented  and  acreed ;  that  the  sum  of  30,000/.  had  been  directea  to  be  transfeired 
to  trustees  by  W.  P.,  and  that  J.  H.  8.  and  A.  8.  had  that  day  executed  a  general  release  to 
W.  P.  of  all  claims  against  him  aa  administrator  of  J.  P.  or  otherwise ;  it  was  declared  that 

B.  and  O.  should  itana  possessed  of  the  30,000/.  in  trust  to  pay  the  interest  to  J.  H.  8.  for  life, 
and  after  bis  death  to  A.  8.  for  her  life,  and  after  the  deatb  of  the  survivor,  if  there  should  be 
an  only  child  in  trust  for  such  child,  and  if  there  sbould  be  two  or  more  children  in  trust  for 
sacfa  children  in  snch  shares  as  J.  U.  8.  and  A.  &,  or  the  survivor,  should  appoint ;  and  in  ease 
no  child  should  live  to  atuin  a  vested  interest  in  trust  for  the  survivor  of  J.  H.  8.  and  A.  8. 
absolutely.  Contemporaneously  with  the  indenture  a  release  was  executed  by  J.  H.  8.  and 
A.  8.  to  W.  P.  There  were  ten  children  of  the  marriage,  and  J.  H.  8.  and  A.  8.  having 
appointed  a  sum  of  2000/.  to  E.  one  of  such. children,  J.  H.  8.  and  A.  8.  died  in  or  before 
March  1854.— ITdtf,  that  the  defendant  was*  entitled  to  Judgment,  because  it  could  not  be 
inferred  that  W.  P.  was  either  the  sole  predecessor  of  E.  within  the  meaning' of  s.  2,  or  a  Joint 
predecessor  within  the  meaning  of  s.  13.    Dubitante  Channell,  B. 

Per  Jfaiwn,  B.  that  J.  H.  8.  and  A.  8.  were  the  settlors. 

c  2 
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a  certain  settlement,  in  respect  of  the  sutcession  of  one 
£.  Pigotty  described  as  a  stranger  in  blood  to  Wadham 
Pigott  and  John  Pigott,  to  the  sum  of  2000/.,  such  duty 
being  calculated  at  the  rate  of  10/.  per  cent  per  annum 
upon  the  value  thereof,  and  amounting  to  the  sum  of 
200/.  The  first  count  alleged  that  though  the  defendants 
had  paid  20/1,  parcel  thereof  to  the  Commissioners  of 
Inland  Revenue,  yet  they  had  not  paid  the  residue  of  the 
monies  claimed.  Second  count. — That  the  defendants  are 
indebted  to  her  Majesty  in  the  sum  of  500/.  for  certain 
other  duties  under  the  management  of  the  Commissioners 
of  Inland  Revenue ;  and  in  the  further  sum  of  500/.  for 
money  had  and  received  to  the  use  of  her  Majesty,  and  for 
money  found  to  be  due  from  them  to  her  Majesty  for  divers 
accountings,  &c.     Plea. — Not  indebted. 

A  special  verdict  was  taken  by  consent,  which  was  in 
substance  as  follows : — 

On  the  1st  day  of  January,  1816,  John  Pigott  died 
intestate,  possessed  of  personal  estate  and  effects  exceeding 
60,000^  and  leaving  his  brother  Wadham  Pigott ;  and  one 
Ann  Smyth,  the  wife  of  John  Hugh  Smyth,  claimed  to  be 
a  daughter  of  a  sister  of  the  said  John  Pigott  and  Wadham 
Pigott. 

On  the  12th  day  of  April,  1817,  a  certain  indenture  was 
made  by  and  between  the  said  Wadham  Pigott  of  the  first 
part,  John  Hugh  Smyth  and  Ann  his  wife  of  the  second 
part,  and  Jeremiah  Osborne  and  the  defendant  John  Baker 
of  the  third  part.  And  by  the  said  indenture,  aflcr 
reciting,  as  the  facts  were,  that  John  Pigott,  the  brother  of 
Wadham  Pigott,  had  lately  died  intestate,  and  that  letters 
of  administration  of  his  goods,  chattels  and  credits,  had 
been  duly  granted  to  Wadham  Pigott ;  and  that  in  order 
to  obviate  and  prevent  any  doubts  or  differences  which 
might  arise  between  the  parties  thereto  of  the  first  and 
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second  parts,  touching  or  concerning  any  rights,  shares,  or        1859. 

interests  of  and  in  the  personal  estate  and  effects  of  John      ^'^^^''"^ 

'^  ^        Attobnet 

Pigott  deceased,  which  Ann  Smyth  or  J.  H.  Smyth,  in  Gekekal 
right  of  Ann  Smyth,  or  in  any  other  right  or  capacity,  had,  Baker. 
or  might  have,  or  be  entitled  unto,  or  set  up,  or  claim 
against  Wadham  Pigott  in  respect  thereof;  Wadham  Pigott 
had  proposed  and  agreed,  upon  having  a  general  release, 
from  J.  H.  Smyth  and  Ann  his  wife  of  all  such  claims  and 
demands,  to  transfer  the  sum  of  30,000/.,  4L  per  cent.  Con- 
solidated Bank  Annuities,  in  the  books  of  the  governor 
and  company  of  the  Bank  of  England,  into  the  names  of 
trustees,  to  be  settled  upon  the  trusts,  for  the  benefit  of 
J.  H.  Smyth  and  Ann  his  wife  and  the  children  of  their 
marriage,  thereinafter  declared ;  to  which  proposal  J.  H. 
Smyth  and  Ann  his  wife  had  consented  and  agreed ;  and 
that  the  said  sum  of  30,000/.,  Bank  Annuities,  had  been 
directed  to  be  transferred  by  Wadham  Pigott  into  the 
names  of  J.  Osborne  and  J.  Baker,  the  trustees  chosen  and 
appointed  for  the  purposes  aforesaid:  And  that  J.  H. 
Smyth  and  Ann  his  wife  had  that  day  executed  to  Wadham 
Pigott  a  release  of  all  claim  and  demand  which  they  or 
either  of  them  had,  or  could  or  might  hereafter  have, 
against  Wadham  Pigott,  as  administrator  of  John  Pigott 
deceased  as  aforesaid,  or  otherwise  however,  touching,  or 
concerning  the  personal  estate  and  effects  of  John  Pigott 
deceased,  or  of  his,  Wadham  Pigott's,  having  obtained 
letters  of  administration  thereto,  or  by  reason  of  any  other 
matter,  cause,  or  thing,  from  the  beginning  of  the  world 
until  the  day  of  the  said  indenture :  It  was  declared  that 
J.  Osborne  and  J.  Baker  should  stand  possessed  of,  and 
interested  in  the  said  sum  of  30,000/.,  and  the  interest,  &c., 
upon  the  trusts  following,  namely,  upon  trust  to  pay  such 
interest,  &c.  to  J.  H.  Smyth  and  his  assigns  for  his  own 
use  during  his  life,  and  after  his  death  to  pay  the  same 
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to  Ann  Smyth  and  her  assigns,  for  her  own  use  during 
her  life,  and  after  the  death  of  both  of  them  J.  U.  Smyth 
and  Ann  his  wife,  then  upon  trust,  that  they,  J.  Osborne 
and  J.  Baker,  should  stand  possessed  of  the  said  sum  of 
3.0»000il,  and  the  interest,  &c.  upon  trust,  in  case  there 
should  be  issue  of  J.  H.  Smyth  on  the  body  of  Ann  his 
wife  begotten  an  only  child,  to  pay,  &c.  to  such  only 
child,  &c.,  at  such  age,  &&,  and  in  such  manner  as  in  the 
said  indenture  is  specified;  but  in  case  there  should  be 
two  or  more  children  of  J.  H.  Smyth  on  the  body  of  Ann 
his  wife  begotten,  then  upon  trust  to  pay,  &c.  the  said 
sum  of  30,000/.  unto,  or  between  and  amongst  any  one, 
or  more  of  such  children,  or  the  issue  of  any  such  children 
who  might  happen  to  die  leaving  issue,  at  such  age  or  agea^ 
days  or  times  next  after  the  decease  of  the  survivor  of 
them  J.  H.  Smyth  and  Ann  his  wife,  in  such  parts,  shares 
and  proportions  and  with  such  maintenance  in  the  mean- 
time and  under  and  subject  to  such  opuditions,  &c.,  limi- 
tations, &c.  (such  limitations  over  being  for  the  benefit  of 
some  or  one  of  such  children  or  issue)  as  J.  H.  Smyth 
and  Aon  his  wife  at  any  time  or  times  during  their  joint 
lives,  or  as  the  survivor  of  them,  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power  of  revocation, 
&C.,  or  as  the  survivor  of  them  J.  H.  Smyth  and  Ann  his 
wife  by  bis  or  her  last  wiU  should  direct  or  appoint  And 
in  de&ult  thereof,  upon  trust,  to  pay  the  said  sum  of 
30,000L  unto  and  between  such  children  equally,  &c.  And 
in  case  no  child  should  attain  a  vested  interest,  then  upon 
trust  for  the  survivor  of  J.  H.  Smyth  and  Ann  his  wife  if 
then  living,  or  if  then  dead  for  his  or  her  executors,  admi- 
nistrators or  assigns,  for  his,  her,  or  their  own  absolute  use 
and  benefit 

Contemporaneously  with  the  said  indenture  a  certain 
other  indenture  bearing  even  date  therewith,  and  being  the 
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release  referred  to  therein^  was  made  by  and  between  J.  H.        1859. 

Smyth  and  Ann  bis  wife  of  tbe  one  part  and  Wadbam      '^ ^v^-^ 

Attork«t 

Pigott  of  tbe  otber  part,  whereby,  after  reciting  that  John  Gshkbal 
Pigott  had  then  lately  died  intestate,  and  letters  of  adminis*  Bakea. 
tration  of  the  goods,  chattels  and  credits  of  John  Pigott 
had  since  been  granted  to  Wadbam  Pigott;  and  that  in 
order  to  obviate  and  prevent  any  doubts  or  differences 
which  might  arise  between  J.  H.  Smyth  and  Ann  his  wife, 
and  Wadbam  Pigott,  touching  or  concerning  any  rights, 
shares  or  interests  of  and  in  the  personal  estate  and  effects  - 
of  John  Pigott  deceased,  which  Ann  Smyth,  or  J.  H.  Smyth 
in  her  right,  or  in  any  other  right  or  capacity,  then  had,  or 
might  have,  or  be  entitled  unto,  or  set  up,  or  claim  against 
Wadbam  Pigott,  for  or  on  account  of  such  personal  estate 
and  effects,  it  had  been  agreed  by  and  between  J.  H. 
Smyth,  Ann  his  wife  and  Wadbam  Pigott,  that  Wadbam 
Pigott  should  transfer,  or  cause  to  be  transferred,  the  sum 
of  3O,O00JL,  Bank  Annuities,  into  the  joint  names  of  J. 
Osborne  and  J.  Baker,  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England  kept  for  that  purpose, 
to  be  held  by  J.  Osborne  and  J.  Baker  upon  the  trusts  to 
be  declared  concerning  the  same  in  and  by  a  certain 
indenture  bearing  even  date  therewith,  and  made  or  in- 
tended  to  be  made  between  Wadbam  Pigott  of  the  first 
part,  J.  H.  Smyth  and  Ann  bis  wife  of  the  second  part, 
and  J.  Osborne  and  J.  Baker  of  the  diird  part,  being  the 
indenture  hereinbefore  set  forth ;  and  that  J.  H.  Smyth 
and  Ann  his  wife  should  join  in  and  execute  such  release  to 
Wadbam  Pigott  as  was  in  tbe  said  indenture  of  release  con- 
tained :  and  further  reciting  that  the  sum  of  30,000/.,  Bank 
Annuities,  had  been  directed  to  be  transferred  by  Wadbam 
Pigott  into  the  names  of  the  said  trustees  accordingly : 
J.  H.  Smyth  and  Ann  his  wife  released  to  Wadbam  Pigott 
his  heirs  &c.  all  such  right,  title,  interest,  property,  chat- 
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lenge,  claim  and  demand  which  J.  H.  Smyth  and  Ann  his 
wife  have,  or  either  of  them  hath  or  of  right  ought  to  have, 
of,  in,  to  or  out  of  the  monies,  goods,  chattels  and  personal 
estate  and  effects  of  John  Pigott  deceased,  and  all  remedies, 
both  at  law  and  in  equity,  for  recovering  the  same,  and  also 
of  and  from  all  and  all  manner  of  action  and  actions,  &c., 
which  against  Wadham  Pigott  the  said  J.  H.  Smyth  and 
Ann  his  wife  or  either  of  them  ever  had,  then  had,  or 
which  they,  their  or  either  of  their  heirs,  &c.,  could,  should 
or  might  thereafter  have,  for,  upon  or  by  reason  of  John 
Pigott  dying  intestate,  or  of  his  personal  estate  and  effects, 
or  of  the  said  Wadham  Pigott  having  obtained  letters  of 
administration  thereto,  or  by  reason  of  any  other  matter, 
cause,  or  thing  from  the  banning  of  the  world  to  the  day 
of  the  date  of  the  said  indenture. — The  said  sum  of  30,000/L 
Bank  Annuities  was  immediately  after  the  making  of  the 
indenture,  in  conformity  therewith,  duly  transferred  into 
the  names  of  J.  Osborne  and  J.  Baker  as  such  trustees  as 
in  the  said  6rst  mentioned  indenture  is  mentioned. 

There  were  ten  children  of  the  said  J.  H.  Smyth,  who 
afterwards  took  the  name  of  J.  H.  Smyth  Pigott,  on  the 
body  of  the  said  Ann  his  wife  begotten,  of  whom  £.  Pigott 
was  the  third  son. 

After  E.  Pigott  had  attained  the  age  of  twenty-one  years, 
and  before  the  passing  of  ''The  Succession  Duty  Act, 
1853,"  viz.  on  21st  day  of  August,  1851,  by  a  deed  poll,  J.  H, 
Smyth  Pigott  and  Ann  his  wife,  by  virtue  of  the  power  for 
that  purpose  given  to  them  by  the  indenture,  appointed  the 
sum  of  2000/.,  part  of  the  said  trust  fund,  to  £.  Pigott  for 
his  own  benefit  absolutely,  subject  only  to  the  life  interests 
of  the  sidd  John  Hugh  Smyth  Pigott  and  Ann  bis  wife 
respectively. 

On  the  8th  of  April,  1831,  the  sum  of  30,000/.,  Bank 
Annuities,  was  sold  by  J.  Osborne  and  J.  Baker,  and  the 
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proceeds  lent  at  interest  by  J.  Osborne   and  J.  Baker,        1859. 
as  trustees,  to  certain   persons  on  the  security  of  certain     Anatitm 
lands  conveyed  to  J.  Osborne  and  J.  Baker  by  way  of     Gbwbral 
mortgage.  Bakxb. 

On  the  21st  day  of  September  1851,  J.  Osborne  died, 
and  the  said  J.  Baker  survived  him,  and  thereupon  J.  H. 
Smyth  Pigott  and  Ann  his  wife,  by  virtue  of  a  certain 
power  to  them  given  in  that  behalf  by  the  said  first  men- 
tioned indenture  to  appoint  a  new  trustee  of  that  indenture 
instead  of  any  trustee  thereof  who  should  die,  duly  appointed 
T.  Piatt  to  be  a  trustee  together  with  J.  Baker ;  and  the 
said  lands  held  by  J.  Baker  by  way  of  mortgage  were 
conveyed  by  J.  Baker  unto  and  to  the  use  of  himself  and 
the  said  T.  Piatt  and  their  heirs  as  trustees. 

After  the  passing  of  the  Succession  Duty  Act,  1853, 
J.  H.  Smyth  Pigott  and  Ann  his  wife  respectively  died, 
viz.  on  the  26th  day  of  June  1853,  and  on  the  21st  day  of 
March,  1854,  without  revoking  or  altering  the  said  appoint- 
ment of  the  sum  of  2000/.  by  them  made  in  favour  of  E. 
Pigott 

The  defendants,  as  such  trustees  as  aforesaid,  have  always 
since  the  death  of  the  said  Ann  Smyth  Pigott  been  possessed 
of  the  said  sum  of  2000/.  as  trustees  in  trust  for  &  Pigott 
according  to  the  said  appointment:  and  the  defendants, 
before  the  filing  of  the  information,  paid  to  her  Majesty  the 
sum  of  20/.,  part  of  the  said  sum  of  200/.,  as  due  to  her 
Majesty  for  succession  duty  in  respect  of  the  said  sum  of 
2000/.,  the  sum  of  20/.,  being  1/.  per  cent,  thereon ;  but 
the  defendants  have  refused  to  pay  the  further  sum  of  180/. 
residue  of  the  said  sum  of  200/.  claimed  to  be  due  to  her 
Majesty  for  succession  duty  in  respect  of  the  said  sum  of 
2000^,  being  \0L  per  cent,  on  the  said  sum  of  2000/.,  and 
which  sum  of  200/.  was  duly  assessed  by  the  Commissioners 
of  Inland  Revenue. 
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T^  SoUdtmr  General  (with  whom  were  Pigett^  Seijt,  and 
Beca)an)y  for  the  Crown« — The  question  b  who  is  the  **  pre- 
decessor" within  the  meaning  of  the  16  &  17  Vict  c.  51. 
Bj  the  2nd  section  of  that  Act  ''the  term  predecessor 
shall  denote  the  settlor,  disponer,  testator,  obligor,  ancestor, 
or  other  person  from  whom  the  interest  of  the  successor  is  or 
shall  be  derived."  From  whom  then  was  the  interest  of  E. 
Pigott  derived?  It  will  hardly  be  contended  that  the  appoint- 
ment bj  the  fioher  and  mother,  executed  in  pursuance  of 
the  power  in  the  settlement,  was  such  a  disposition  as  made 
the  parents  the  settlors.  The  power  was  derived  from  the 
original  settlement,  and  the  appointment  only  determined 
the  amount  of  EL  Pigott's  share.  It  will  be  contended  on 
the  other  side  that  Ann  Smyth  was  the  settlor.  But  the 
test  is,  who  was  entitled  to  the  property  at  the  time  of  the 
setdement?  Who  at  that  time  had  the  jus  disponendi, 
the  absolute  control  over  the  property  as  his  own  ?  Wad- 
ham  Pigott  proposed,  on  having  a  general  release,  to  transfer 
the  stock  for  the  benefit  of  Mr.  and  Mrs.  Smyth.  He  said 
in  effect  that  Ann  Smyth  should  have  the  money,  not  abso- 
lutely, but  settled  in  a  particular  way.  She  agreed  to  it 
and  took  a  settlement  made  by  him  in  lieu  of  any  claim. 
[WaUonf  B. — Ann  Smyth  bought  of  Wadham  Pigott  in 
consideration  of  the  release.  Without  that  release  Wadham 
Pigott  never  would  have  parted  with  the  money.]  Many 
settlements  are  made  for  valuable  considerations,  and  yet 
the  settlors  are  ''settlore"  or  ''predecessors'*  within  this  Act. 
In  the  ordinary  case  where  an  intended  husband  settles 
landed  property  in  consideration  of  marriage,  there  is  a 
perfectly  valid  consideration ;  but  the  husband  is  neverthe- 
less the  settlor.  Therefore,  assuming  that  this  settlement 
was  made  for  a  valuable  consideration,  Wadham  Pigott  may 
have  been  the  settlor.  The  nature  of  the  arrangement 
shews  that  be  was  in  fact  settling  and  not  merely  selling 
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the  property.     His  controversy  was  with  Mr.   and  Blrs.        1859. 
Smyth,  but  he  bargained  for  advantages  to  the  children.   It     ^"^"^""^ 
is  clear  that  the  object  of  Mr.  and  Mrs.  Smyth»  as  between      OnsaAL 

Vm 

themselves  and  Wadham  Pigott,  would  have  been  to  have      Bajlbk. 
had  the  control  of  the  fiind  them8elve& 

Secondly,  if  Wadham  Pigott  is  not  the  person  to  whom 
the  whole  disposition  is  to  be  attributed,  but  J.  H.  Smyth 
and  Ann  his  wife  participated  in  the  settlement,  the  de- 
fendants are  liable  to  a  rate  of  dnty  under  the  13th  section 
of  the  16  &  17  Vict  c  51,  which  enacts,  that  <*  where  the 
successor  shall  derive  his  succession  from  more  predecessors 
than  one,  and  the  proportional  interest  derived  from  each  of 
them  shall  not  be  distinguishable,  it  shall  be  lawful  for  the 
Commissioners  to  agree  with  the  successor  as  to  the  duty 
payable,  but  if  no  such  agreement  shall  be  made  the  suc- 
cessor shall  be  deemed  to  have  derived  his  succession  in 
equal  proportions  from  each  predecesKn:,  and  shall  be 
chaiigeable  with  duty  accordingly.  In  Re  J€ttkm3on{a) 
may  be  referred  to  on  the  other  side,  but  the  facts  were  not 
similar  to  those  in  the  present  case.  There  a  tenant  in  tail, 
the  nephew  of  the  tenant  for  life  in  possession,  in  con- 
sideration of  an  immediate  annuity  of  2,250/.  joined  in 
appointing  the  estates,  after  the  death  of  the  tenant  for  life, 
to  trustees  for  a  term  of  3000  years  in  trust,  to  raise  a  sum 
of  20,000L  for  the  three  daughters  of  the  tenant  for  life 
and  their  husbands.  The  tenant  for  life,  as  between  him 
and  the  tenant  in  tail,  paid  the  full  price  for  the  term ;  and, 
therefore,  the  Court  held  that  the  settlement  emanated 
from  the  tenant  for  life.  That  case  might  apply  if  it  were 
shewn  that  Mrs.  Smyth  had  paid  a  full  equivalent  for  the 
transfer  of  the  stock,  and  that  Wadham  Pigott  parted  with 
all  control  over  the  fund.  Here,  however,  he  had  such  a 
control  as  would  have  enabled  him  to  ask  for  the  interposi- 

(a)  24  Bear  64. 
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tion  of  a  Court  of  equity,  if  the  trustees  had  misappro- 
priated the  fiind. 

Bamll  (with  whom  were  Unthank  and  Henry  Thrmg)^ 
for  the  defendants. — Under  the  supposed  state  of  things 
Wadham  Pigott  would  have  had  no  right  to  file  a  bill. 
After  the  money  came  into  the  hands  of  the  tnistees, 
the  only  persons  who  would  have  had  any  remedy 
against  them  would  have  been  the  parties  beneficially 
interested.  The  transaction  here,  as  in  In  Re  Jenhinson  (a), 
amounted  to  an  actual  purchase  of  the  fund  by  Mrs. 
Smyth.  The  deed  of  release,  which  was  executed  before 
the  trust  deed,  recites  '^  that  the  sum  of  30,000/.  Bank 
Annuities  had  been  directed  to  be  transferred  by  Wadham 
Pigott  into  the  names  of  the  trustees.**  Wadham  Pigott 
could  not  direct  himself.  The  meaning  therefore  is, 
that  Mr.  and  Mrs.  Smyth  directed  the  transfer.  There 
being  a  doubt  as  to  whether  Mrs.  Smyth  was  legitimate, 
the  parties  determined  not  to  litigate  the  question.  Wad- 
ham Pigott  got  a  release  from  which  he  derived  a  benefit. 
Though  the  personal  estate  of  John  Pigott  exceeded 
60,0002.,  Mrs.  Smyth  agreed  to  accept  30,000/.,  she  and 
her  husband  giving  a  release.  The  ultimate  trust  of  the 
deed  is  in  favour  of  Mr.  and  Mrs.  Smyth.  All  these  con- 
siderations shew  that  Mr.  and  Mi's.  Smyth  claimed  the 
money  as  their  own,  and  were  the  parties  really  disposing 
of  the  fund.  Assuming  the  contention  on  the  part  of 
the  Crown  to  be  well  founded,  if  the  ultimate  trust  in 
favour  of  the  survivor  of  Mr.  and  Mrs.  Smyth  had  taken 
effect  such  survivor  might  have  been  compellable  to  pay 
10/.  per  cent  succession  duty,  though  they  had  given  full 
consideration  for  the  property.  As  to  the  claim  for  duty 
under  s.  13,  there  is  no  pretence  for  saying  that  Wadham 
Pigott  and  Mrs.  Smyth  were  joint  settlors.     ^Martin,  B. — 

(a)  24  Beav.  64. 
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If  it  is  doubtful  to  which  of  two  pereons  a  sum  of  money 

belongs,  and  they  join  in  putting  it  into  settlement,  they  are 

joint  settlors.     If  I  am  at  liberty  to  form  a  conjecture  I     Gbhbbal 

should  say  that  such  was  probably  the  case  here.]     The 

Court  is  not  at  liberty  to  draw  such  an  inference  of  fact 

upon  the  special  verdict    It  is  for  the  Crown  to  establish  a 

claim  to  the  duty,  and  it  cannot  be  shewn  that  Wadham 

Pigott  was  the  settlor  either  wholly  or  in  part.    Therefore 

the  defendants  are  entitled  to  judgment. 

The  Solicitor  General^  in  reply. — ^It  is  not  necessary 
to  contend  that  the  transaction  amounted  to  a  gift  of 
the  30,000il  by  Wadham  Pigott  Wadham  Pigott  may 
have  been  the  settlor  notwithstanding  that  the  release  was  a 
valuable  consideration.  This  is  not  a  purchase  of  the 
30,000J1  Suppose  an  estate  is  sold  and  conveyed  in  trust 
for  the  family  of  the  vendee ;  there  the  vendee  would  be 
the  settlor,  because  the  vendor  is  bound  to  convey  the 
estate  according  to  the  purchaser's  directions.  Here,  Mrs. 
Smyth  could  not  have  said  **  pay  the  money  or  half  of  it  to 
me,  or  convey  it  to  trustees  other  than  those  who  are  the 
trustees  of  this  settlement"  [PoUocky  C.  B. — If  Wadham 
Pigott  of  bis  own  will  settled  this  money  in  a  particular 
way,  the  Crown  is  entitled  to  the  duty  claimed.  If  Mrs. 
Smyth  by  virtue  of  her  right  to  and  ownership  of  the  money, 
to  which  Mr.  Pigott  attorned,  directed  the  settlement,  then 
the  duty  is  not  payable.]  Suppose  a  person  selk  an  estate  to 
another  on  condition  that  the  estate  shall  be  settled  in  a 
particular  way,  the  vendor  is  a  joint  settlor.  That  is  what 
was  done  here.  [PoUochy  C.  6. — It  does  not  appear  that 
the  settlement  emanated  from  Wadham  Pigott,  or  was  made 
a  condition  precedent,  so  as  to  make  him  a  settlor.]  The 
Court  cannot  surmise  that  any  other  proposal  would  have 
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been  accepted.  It  is  not  inconristent  with  the  suggestion 
that  Wadham  Pigott  was  the  settlor,  that  after  haring 
secored  the  provision  he  wished  to  make  for  the  children, 
he  was  willing  to  permit  an  ultimate  trust  for  Ann  Smyth 
and  her  husband.  The  13th  section  does  not  apply  to 
those  cases  only  where  the  setdors  have  a  joint  interest, 
but  to  every  case  where  the  successor  derives  his  interest 
from  more  predecessors  than  one. 


»' 


Pollock,  C.  B. — We  are  all  of  opinion  that  the  Crown 
is  not  entitled  to  the  duty  of  lOL  per  cent  Two  claims 
were  made  on  behalf  of  the  Crown,  one  of  lOL  per  cent, 
considering  Wadham  Pigott  as  the  predecessor,  the  other 
to  a  rate  of  duty  considering  him  as  a  joint  predecessor 
with  Mrs.  Smyth*  The  Crown  is  not  entided  to  consider 
this  as  a  case  where  there  were  two  predecessors.  I  think 
that  in  order  to  establish  the  latter  rate  of  duty  it  should  have 
been  shewn  that,  it  being  doubtful  which  of  the  two  was 
entitled  to  property,  both  concurred  in  settling  it  Here  it  is 
clear  that  cither  one  or  the  other  was  the  settlor.  Under  such 
circumstances  the  act  does  not  recjuire  the  Court  to  pro- 
nounce that  there  is  a  joint  settlement  The  Crown  is 
entitled  either  to  12,  per  cent  or  to  10/.  per  cent  As  to 
lOL  per  cent,  the  special  verdict  leaves  the  matter  in  doubt ; 
and  it  is  impossible  for  any  one,  with  the  degree  of  con- 
fidence necessary  in  such  a  case,  to  say  that  Wadham  Pigott 
was  the  settlor.  The  parts  of  the  deed  referred  to  by  the 
Solicitor  General  do  not  shew  that  an  arrangement  was 
made  with  Wadham  Pigott  in  which  it  was  stipulated  by 
him  that  this  particular  settlement  should  be  made.  If  it 
were  so  I  am  not  sure  that  it  would  have  been  enough. 
The  deed  proceeded  on  a  claim  of  right  on  Mrs.  Smyth's 
part     The  arrangement  embodied  in  the  deed  was  one  of 
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which  she  WM  the  heady  and  not  Wadham  Pigott  If  I  were       1869. 
called  upon  to  decide  the  question,  I  should  say  that  Mrs. 
Smyth  was  the  settlor. 

Mahtdt,  B. — ^I  am  of  the  same  opinion.  To  entitle  the 
Crown  to  succeed  it  roust  be  shewn  that  Wadham  Pigott 
was  the  predecessor  within  section  2,  or  a  joint  predecessor 
within  section  13.  It  is  incumbent  upon  the  Crown  to 
establish  the  affirmative ;  but  the  Crown  has  failed  to  do 
sa  The  case  depends  on  the  special  Terdict.  I  am  not 
aware  that  it  is  the  duty  of  the  Court .  to  dHAw  inferences 
as  to  the  state  of  things  which  led  to  the  execution  of  the 
deedsj  but  only  to  put  a  construction  on  the  words  of  the 
deeds  themselves.  Now  upon  these  no  one  can  say  that  it 
appears  that  Wadham  Pigott  was  the  predecessor  either 
solely  or  jointly  with  Mr.  and  Mrs.  Smyth.  He  may 
have  been  the  sole  predecessor  i^  of  his  own  free  will, 
he  made  the  settlement  knowing  that  Mrs.  Smyth  was 
ill^itimate.  But  it  may  be  that,  knowing  or  believing  that 
she  was  legitimate  but  could  not  prove  her  claim,  he  made 
a  baigain  that  he  would  execute  the  settlement  on  having 
a  release.  This  is  quite  as  likely  as  that  Wadham  Pigott 
was  the  predecessor.  I  believe  that  in  a  special  verdict  the 
Court  has  no  power  to  draw  inferences  of  fact . 

Watson,  B. — From  the  commencement  of  the  case  I 
never  doubted  but  that  J.  H.  Smyth  and  Ann  Smyth  were 
the  predecessors,,  and  not  Wadham  Pigott.  first,  there  is 
a  release  of  claims.  Then  there  is  the  settlement,  by  which 
it  appears  that,  in  order  to  obviate  any  differences  touch- 
ing any  rights  which  Ann  Smyth  had,  Wadham  Pigott  bad 
proposed  and  agreed,  upon  having  a  release  from  Mr.  and 
Mrs.  Smyth,  to  transfer  30,000J1,  to  be  settled  upon  trusts 
for  the  benefit  of  Mr.  and  Mrs.  Smyth  and  their  children. 
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Therefore  there  is  a  claim  and  a  compromise  of  that  claim, 
and  a  release  executed  in  pursuance  of  the  compromise. 
There  is  nothing  to  shew  that  the  settlement  emanated 
from  Wadham  Pigott  There  was  a  valuable  consideration 
for  it.  The  transfer  does  not  appear  to  have  been  to  trustees 
appointed  by  Wadham  Pigott,  but  on  behalf  of  Mr.  and 
Mrs.  Smyth  and  for  the  benefit  of  their  fiimily.  The  interest 
of  the  money  is  given  to  Mr.  Smyth  for  life,  then  to  his 
wife  for  life,  and  then  to  their  children.  The  eflect  of  the 
compromise  was  that  the  money  belonged  to  the  husband 
and  wife,  and  they  were  the  settlors.  The  trustees  were 
their  trustees,  and  their  family  are  the  only  persons  in- 
terested under  the  settlement.  All  that  Wadham  Pigott 
appears  to  have  cared  for  was  the  release.  Then  it  was 
contended  that  the  parties  might  be  joint  settlors  with 
Wadham  Pigott.  Section  13  provides  for  a  case  **  where 
the  successor  shall  derive  his  interest  from  more  prede- 
cessors than  one,  and  the  proportional  interest  derived  from 
each  of  them  shall  not  be  distinguishable.  That  applies 
where  two  persons  who  settle  property  have  an  interest, 
but  it  cannot  be  determined  how  much  each  has.  Here, 
until  the  execution  of  the  release,  Mr.  and  Mrs.  Smyth  had 
no  interest ;  but,  upon  such  execution,  the  money  became 
theirs. 


Channell,  B. — I  confess  that  on  some  points  I  entertain 
considerable  doubt.  I  cannot  entirely  concur  in  the  view 
taken  by  the  other  members  of  the  Court,  though  I  am 
not  prepared  to  dissent  from  their  decision.  The  Crown 
asks  for  judgment  on  a  special  verdict.  If  the  facts  stated 
are  not  sufficient  to  make  out  the  title  of  the  Crown,  the 
defendants  are  entitled  to  judgment.  I  am  not  satisfied  that 
the  Crown  has  made  out  that  Wadham  Pigott  was  either 
the  sole  or  a  joint  predecessor.     There  was  a  good  con- 
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sideration  for  the  bai^gain ;  but  I  agree  with  the  SoKeitor 
General  in  tbinkiDg  that  a  good  consideration  will  not 
prevent  this  from  being  a  settlement.  The  claim  may 
have  been  one  either  wholly  unfounded,  or  the  establish- 
ment of  which  would  have  been  attended  with  considerable 
difficulty.  Wadham  Pigott  may  have  said :  **  Connected 
as  you  are  with  me  by  bloody  I  will  enter  into  an  arrange- 
ment to  settle  the  property  upon  these  terms,  so  as  to  secure 
an  interest  to  your  children."  Mr.  and  Mrs.  Smyth  may 
have  come  forward  and  become  parties  to  this  arrangement, 
consenting  to  take  life  interests  instead  of  getting  the  money 
absolutely  for  their  own  use.  I  cannot  say  what  was  the 
true  state  of  things.  The  doubt  I  feel  is  whether  if  the 
question  depends  upon  the  deeds,  the  Court  may  not 
be  bound  to  determine  it,  however  difficult  of  solution   it 

may  be. 

Judgment  for  the  defendant. 
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Garton  and  Another  t7.  The  Bristol  and  Exeter 

Railway  Company, 


Jan*  26. 


T 
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HIS  action  came  on  for  trial  before  CrowdeVy  J.,  at  the  By  the;6?Wra. 

■"»    •!<?!•»•  It  y  4,  C.  XXXV1<(  A 

Bristol  Spring  Assizes  1858,  when  by  consent  a  verdict  was  Companj  was 

incorporated 
for  tfao  purpose  of  making  a  railway  from  Bristol  to  Exeter.  By  section  178,  t^e  Company  was 
authorised  to  make  such  reasonable  charges  for  the  conveyance  of  passengers  a^^  goods  on  their 
railway  ss  they  might  determine  upon,  not  exceeding  a  certain  sum.  The  8  ^  ^  \isX.  c.  cW. 
empowered  the  Company  to  make  a  junction  railway  and  three  branch  railways.  1*^®  ^f^*^  *^~ 
tion  provided,  that  it  should  not  be  lawful  for  the  Company  to  charge  in  respect  of  certain  fif<>pds 
**  conveyed  on  the  raUwt^**  more  than  certain  sums  therein  specified.  The  Company  published 
a  table  of  their  charges  for  the  carriage  of  goods.  It  contained  an  alphabetical  Hst  of  various 
goods,  divided  into  five  classes,  and  **  packed  parcels**  were  to  be  charged  of  the  fifth  class,  wiu 
SO  per  cent  added  to  the  rate.  The  plaintiff;  a  carrier,  sent  a  "packed  parcel "  to  be  carried 
by  the  Company  on  their  railway  from  Bristol  to  Bridgewater.  This  parcel  contained,  amount 
other  thinffs,  a  cask  of  spirits,  but  it  did  not  appear  that  any  appreciaole  extra  risk  was  thereby 
occasioned.  The  Company  charged  for  the  carriage  of  this  parcel  according  to  the  rate  of  the 
fifth  class  with  50  per  cent,  added  to  it  Persons,  not  carriers,  were  accustomed  to  send  packed 
parcels  without  the  additional  charge  of  50  per  cent. 

Held:  First,  that  the  words  "the  railway,**  in  the  19th  section  of  the  B  &  9  Vict.  e.  dv., 
applied  to  the  whole  line  of  railway,  and  not  to  the  junction  and  branch  railways  only. 

Secondly,  that  the  charge  to  carriers  of  50  per  cent,  in  addition  to  the  rate  for  "  packed 
parcels,**  was  an  unequal  and  unreasonable  charge. 

VOL.  IV.  — N.  8.  D 
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1859.  entered  for  the  plaintiffs,  damages  5L ;  and  it  was  referred 
to  an  arbitrator  to  state  a  special  case  for  the  opinion  of 
this  Court,  which  was  as  follows  : — 

The  declaration  is  for  money  received  by  the  defendants 
Railway  Co.   for  the  use  of  the  plaintiflb.     Plea :    **  Never  indebted ;" 
and  the  action  is  brought  to  recover  back  money  paid  under 
compulsion  by  the  plaintifb  to  the  defendants  under  the 
following  circumstances. 

The  plaintiffii  are  common  carriers  at  Bristol,  having  an 
agent  at  Bridgewater,  and  also  having  agents  at  other  prin- 
cipal towns  and  places  at  or  near  which  the  defendants 
have  stations,  on  the  line  of  their  railway.  The  defendants 
are  the  owners  and  occupiers  of  the  Bristol  and  Exeter 
Railway,  and  are  incorporated  by  the  6  Wm.  4,  c.  xxxvL  ; 
and  under  the  authority  and  provisions  of  that  and  their 
subsequent  Acts,  the  defendants  carry  goods  for  the  public 
on  their  railway  as  common  carriers  or  otherwise.  (The 
case  referred  to  the  175th,  177th  and  178th  sections  of  the 
6  Wm.  4,  c.  XXX vi.,  the  28th  and  29th  sections  of  the  3  Vict, 
c.  xlvii.,  and  the  19th  section  of  the  8  &  9  Vict.  c.  civ.).  The 
defendants  regulate  their  charges  for  the  carriage  of  goods 
upon  their  railway  by  two  tables  published  by  them,  the  one 
called  "The  Classification  of  Goods"  or  "  Scale  Bill,"  the 
other  "  The  Local  Goods  and  Cattle  Rates  Bill."  The  first 
of  these  tables  was  published  by  the  Company  on  the  5th  of 
November,  1855,  and  has  been  acted  upon  by  them  ever 
since.  It  contains  an  alphabetical  list  of  various  goods,  and 
refers  each  of  the  goods  so  named  to  a  particular  class,  the 
number  of  such  classes  being  five.  By  this  table  it  will  be 
found  that  for  certain  specified  articles  a  given  per  centage, 
in  addition  to  the  rate  of  charge  for  the  classes  to  which 
they  are  respectively  referred,  is  to  be  paid ;  and  "  Packed 
Parcels"  are  to  be  charged  of  the  "Fifth  Class,"  with 
50  per  cent,  to  be  added  to  the  rate.     It  is  further  stated, 
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at  the  foot  of  the  said  list,  that  all  goods  not  specified  in  the 

list  will  be  charged  in  the  Fifth  Class;  and  that  all  goods  and 

packages,  the  contents  of  which  are  not  properly  declared  v. 

Bristol 
by  the  senders,  will  be  charged  in  the  highest  (that  is,  as         amd 

appears  by  the  Local  Goods  and  Cattle  Rates  Bill,  the    RailwatCo. 
Fifth)  Class. 

In  the  other  list,  **  The  Local  Goods  and  Cattle  Rates 
Bill,"  which  was  published  by  the  defendants  on  the  Ist  of 
January,  1855,  and  which  is  still  in  force,  will  be  feund  the 
rate,  per  ton,  charged  by  the  Company  for  the  carriage  of 
the  several  classes  of  goods  between  Bristol,  and  several 
stations,  on  their  line,  mentioned  in  the  said  list,  Bridgewater 
being  one  of  sach  stations. 

As  a  general  rule,  the  several  rates  to  be  paid,  under  the 
same  circumstances,  for  the  different  classes,  vary  in  an 
ascending  scale,  the  lowest  charge  being  for  the  first  class, 
and  the  highest  for  the  fifth  class;  but  in  some  few  instances 
the  rates  of  chaige,  under  the  same  circumstances,  in  respect 
of  some  two  or  more  of  the  classes  are  the  same. 

The  respective  rates,  per  ton,  in  respect  of  the  carriage  of 
goods  between  Bristol  and  Bridgewater,  are  as  follows: — 
For  the  first  dass,  6«.  Sd. ;  the  second  class,  8«.  4d. ;  the 
third  dass,  12«.  6c/. ;  the  fourth  dass,  16«.  dd,  and  the  fifth 
class,  I6s.  Sd,  It  further  appears,  by  the  same  tables,  as 
the  fact  is,  that  the  tonnage  rates  do  not  come  into  opera- 
tion until  the  consignments  exceed  500  pounds  in  weight. 

On  the  20th  January,  1858,  the  clerk  of  the  plaintifis 
delivered  to  the  de&ndaots  at  their  station  at  Bristol  a 
parcel  declared  and  described  as  *'  One  Bale  of  Drapery,** 
and  being  of  the  weight  of  7  cwt.  1  qr.,  to  be  carried  by 
the  defendants  for  the  plaintife  fix)m  Bristol  to  Bridgewater. 
The  derk  of  the  defendants  demanded  for  the  carriage  of 
the  parcel,  induding  the  loading  and  luiloadiiig  thereof,  the 
sum  of  6s.  Id.  which  the  derk  of  the  plaintifis  paid  under 
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protest,  and  the  goods  were  thereupon  carried  by  the  defend- 
ants,  for  the  piaintifiB,  on  their  railway,  from  Bristol  to  Bridge- 
water.  On  the  following  day,  the  2 1st  January,  the  clerk 
of  the  plaintifis  delivered  to  the  defendants  a  hamper,  to  be 
RailwItCo.  carried  by  them  for  the  plaintiffs  from  Bristol  to  Bridgewater. 
The  hamper  weighed  5  cwt.  3  qrs.  6  lbs.,  and  was  described 
and  declared  in  the  forwarding  note,  which  the  plaintifls,  in 
compliance  with  the  regulations  of  the  Company,  caused 
to  be  delivered  to  them  at  the  time  of  the  delivery  of 
the  hamper,  as  **  One  Hamper  of  Manufactured  Goods.** 
The  clerk  of  the  Company  inquired  the  contents  of  the 
parcel.  The  clerk  of  the  plaintiffs  replied  that  it  was  a 
**  packed  parcel,**  and  the  defendants  thereupon  wrote  upon 
the  forwarding  note,  under  the  words ''  manufactured  goods,** 
'^packed  parcel,"  and  charged  for  the  conveyance  thereof 
7s.  6dl,  being  at  the  rate  of  the  charge  for  goods  of  the 
Fifth  Class,  that  is  to  say,  \6s.  Sd.  per  ton  for  the  whole 
distance,  with  50  per  cent,  added  to  the  said  rate.  The 
clerk  of  the  plaintiffs  paid  the  said  sum  of  7s.  StL  under 
protest.  The  defendants*  clerk  gave  him  the  usual  receipt, 
and  the  goods  were  thereupon  conveyed  by  the  defendants 
for  the  plaintiffs  on  their  said  railway  from  Bristol  to  Bridge- 
water,  to  be  delivered  there  to  the  agent  of  the  plaintiffs, 
to  whose  care  the  same  were  consigned. 

The  plaintiffs  and  their  clerk  understood  by  a  "  packed 
parcel  **  a  parcel  consisting  of  separate  and  distinct  parcels 
(without  reference  to  the  nature  or  description  of  their 
contents)  collected  from  more  than  one  original  consignor, 
or  directed  to  and  destined  for  more  than  one  ultimate 
consignee,  but  packed  and  made  up  into  a  single  and 
entire  parcel  to  be  forwarded  to  the  consignee  of  such 
single  and  entire  parcel,  and  dealt  with  by  him  according  to 
its  contents,  and  this  is  what  is  generally  and  ordinarily 
understood  by  a  "  packed  parcel."     The  defendants  admit 
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that  thej  considered  such   parcels  to  be  packed  parcels        1859. 

before  the  decision  of  the  Court  of  Common  Pleas  in  the       q'"^'^ 

case  of  Parker  v.  TTitf  Great  Western  Raiboay  Company  (a) ;  »• 

but  they  also  intend  and  understand  by  a  "  packed  parcel  *"         and 

a  parcel  consisting  of  separate  and  distinct  packages  of  goods.    Railway  Co. 

not  being  of  similar  nature  and  description,  packed  and 

made  up  into  a  single  and.  entire  parcel ;  and  that  every  such 

parcel  is  a  '*  packed  parcel,"  without  any  reference  to  the 

number  of  the  original  consignors  or  consignees  of  the 

enclosed  packages ;  and  since  the  last  named  decision  they 

have  treated  and  considered  such  last  named  parcels,  and 

those  only,  as  "  packed  parcels  '*  liable  to  be  charged  as 

such  under  their  existing  scale  list,  but  they  have  never 

given  any  public  notice  of  this  or  taken  any  general  steps 

to  make  it  known  to  the  public. 

The  contents  of  the  parcel  so  delivered  by  the  plaintifis 
to  the  defendants  on  the  21st  Januarv  were  not  communi- 
cated  to  the  defendants ;  and  if  they  had  been  the  defend- 
ants would  not  have  taken  any  notice  of  such  communica- 
tion. But  the  parcel  in  question,  as  is  ordinarily  the  case 
with  carriers'  parcels  consisting  of  packed  inclosures,  did  in 
fact  answer  both  definitions  of  a  ''  packed  parcel," — it  con- 
sisted of  seven  separate  and  distinct  packages  collected  by  the 
plaintifis  in  the  course  of  their  business  as  common  carriers 
from  seven  separate  consignees,  and  directed  to  and  intended 
for  ultimate  delivery  by  the  plaintifls*  agent  to  seven  separate 
consignees;  and  these  several  packages  were  made  up  and 
packed  together  into  a  single  and  entire  parcel.  The  nature 
and  description  of  the  goods  contained  in  these  separate 
packages  respectively  were  not  the  same  for  each  of  such 
packages,  but  one  package  contained  goods  of  one  nature 
and  description,  another  contained  goods  of  a  different 
nature  and  description. — (The  case  then  set  out  the  nature 

(a)  11  C.  B.  545. 
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1859.       AQ<1  weights  of  the  several  inclosed  packages.     Thej  con- 

^^"'^^^^      sisted  of  drapery,  tobacco,  paper,  haberdashery,  and  one 

«•  cask  of  spirits). — The  highest  class  to  which  any  of  these 

Beistol 

AND  articles  belong  is  the  fourth. 
Bailwat  Ck>.  Persons  in  trade,  not  carriers,  have  for  many  years  been 
in  the  constant  habit  of  sending  to  their  customers  by  the 
defendants'  railway  parcels  of  sepamte  and  distinct  packages 
made  up  into  single  parcels ;  and  in  many  of  these  cases 
the  nature  and  description  of  the  goods  contained  in  some 
of  such  packages  have  been  diflerent  from  the  nature  and 
description  of  the  goods  contained  in  other  packages  in- 
closed in  same  parcels  respectively.  In  many  of  such  cases 
also,  several  of  such  inclosed  packages  respectively  have 
been  directed  to  and  intended  for  other  customers  or  per- 
sons than  the  consignees  of  such  parcels  respectively  resid- 
ing in  or  near  towns  or  places  to  which  such  parcels  were 
being  sent;  and  in  many  instances  during  that  time  several 
tradesmen  desirous  of  sending  their  respective  goods,  being 
of  different  natures  and  descriptions,  to  a  common  customer, 
have  sent  their  respective  packages  to  one  of  their  number 
to  be  packed  and  made  up  by  him  into  a  single  and  entire 
parcel  and  forwarded  to  their  said  customer  by  the  defend- 
ants* railway,  which  has  been  done  accordingly.  Parcels  of 
all  these  descriptions  so  sent  by  persons  in  trade,  not  being 
carriers,  have  been  repeatedly  carried  by  the  defendants  on 
their  railwfiy  between  Bristol  and  Bridgewater. 

In  cases  where  the  nature  of  the  contents  of  these  parcels 
has  not  been  declared  so  as  to  enable .  the  defendants  to 
refer  them  to  any  particular  class,  the  sums  chaiiged  and 
paid  for  the  carriage  of  such  parcels  have  been  after  the 
rate  chargeable  for  the  fifth  class  and  no  more,  except  in  the 
case  of  the  annoyed  consignee  hereinafter  mentioned.  The 
general  existence  of  this  practice  has  been  known  to  the 
4^fendants, 
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There  is  no  risk  incurred  bj  the  defendants  in  the  1859. 
carriage  of  a  parcel  by  reason  of  its  consisting  of  several  ^^^'^^ 
incloeares  from  different  consignors  or  for  different  con- 
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signees.     But  the  average  rislt  incurred  by  the  defendants         a«d 
nrom  the  carriage  of  a  parcel  consisting  of  inclosed  packages  Bailwat  Co. 
of  different  natures  and  descriptions^  is  greater  than  the 
average  risk  incurred  by  them  from  the  carriage  of  a  parcel 
consisting  of  articles  all  of  the  same  nature  and  description. 
This  extra  risk  is  chiefly,  if  not  altogether^  caused  by  the 
frequent  presence  of  liquids  in  such  parcels,  the  ignorance 
of  tfie  defendants  of  the  presence  of  such  liquids,  the  inabi- 
lity of  the  defendants  to  ascertain  whether  they  are  suffi- 
ciently and  safely  packed,  the  chance  of  their  being  insuffi- 
ciently and  unsafely  packed,  and,  as  a  consequence,  the  risk 
of  the  liquids  leaking  through  such  parcels  and  doing  damage 
to  the  goods  contained  in  the  said  parcels.     The  extent  of 
such  extra  risk  has  not  been  proved,  nor  is  there  any  satis- 
factory proof  that  a  charge  upon  all  such  parcels,  at  the 
rates  chargeable  for  articles  of  the  fifth  class,  would  not  be 
sufficient  to  indemnify  the  defendants  against  such  extra  risk. 
As  a  general  rule  it  is,  practically  speaking,  impossible 
for  the  defendants  to  recc^nise  in  any  individual  instance 
a  '* packed  parcel"  in  either  sense  of  the  word;  and  the 
instructions  given  by  the  defendants  to  their  clerks  are, 
that  they  are  not  to  make  any  inquiries  of  the  consignor 
for  the  purpose  of  ascertaining  whether  any  individual  parcel 
is  or  is  not  a  ** packed  parcel;*'  but  if  the  nature  and  indi- 
vidual appearance  of  any  particular  parcel  is  such  as  to  raise 
a  conviction  in  the  mind  of  the  clerk  that  it  is  a  *^  packed 
parcel,"  in  the  sense  attributed  to  that  term  by  the  de- 
fendants, he  is  to  charge  it  as  a  packed  parcel  unless  the 
sender  proves  to  his  satisfaction  that  it  is  not  a  *' packed 
parcel." 

The  practical  result  of  the  system  adopted  by  the  de- 
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fendants  has  been  that  they  have  never  chai^d,  or,  so  far 
as  appears  by  the  evidence,  sought  or  attempted  to  charge, 
»•  any  parcel  sent  by  one  of  the  public,  not  being  a  carrier,  as 

AND         a  *^  packed  parcel,"  with  one  exception ;  and  then  no  steps 

EXITEE 

Railway  Ca  had  been  taken  by  the  defendants  to  charge  the  parcel  as  a 
''packed  parcel;"  and  the  same  had  been  chai^d  and 
delivered  to  the  consignee  thereof  as  an  ordinary  parcel,* 
but  the  consignee  being  annoyed  with  the  trouble  of  de* 
livering  the  several  inclosures  to  the  persons  for  whom  they 
were  intended  voluntarily  went  and  told  the  defendants  and 
complained  to  them  of  the  annoyance  to  which  he  was  sub- 
jected; and  then  the  defendants  said,  ''Give  us  back  your 
parcel  and  we  will  chai^ge  you  'Fifth  Class,'  with  50  percent, 
in  addition,  which  they  did  accordingly;"  and  the  consignee 
paid  them  their  extra  charge  as  for  a  packed  parcel,  and 
except,  as  aforesaid,  in  every  case  where  a  parcel  has  been 
charged  as  a  packed  parcel,  such  parcel  has  been  a  carrier's 
parcel. 

The  whole  of  the  railway  between  Bristol  and  Bridge- 
water  is  on  the  main  line  of  the  Company's  railway ;  and 
no  part  of  the  railway  over  which  the  parcels  in  question 
were  carried  forms  any  part  of  the  junction  railway,  or  of 
either  of  the  branch  railways  authorized  to  be  made  by  the 
statute  8  &  9  Vict  c.  civ.  The  distance  between  Bristol 
and  Bridgewater,  over  which  the  said  parcels  were  carried, 
is  33  miles,  and  the  sum  charged  for  the  carriage  of  the 
first-named  parcel  exceeds  the  maximum  sum  authorized 
to  be  charged  for  the  carriage  of  such  a  parcel  (after 
deducting  a  reasonable  sum  for  the  expense  of  loading  and 
unloading)  by  the  19th  section  of  the  last-named  Act  by  the 
sum  of  Is,  4<f. ;  and  the  sum  charged  for  the  carriage  of 
the  packed  parcel  in  like  manner  exceeds  the  maximum 
sum  authorized  to  be  charged  by  that  Act  by  the  sum 
of  Ss.  M. 
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The  questions  for  the  opinion  of  the  Court  are :   First,        1858. 
whether  the  19th  section  of  the  8  &  9  Vict  c.  civ.  applies 
to  the  carriage  of  goods  by  the  defendants  on  their  railway 
between  Bristol  and  Bridgewater. 

Secondly,  whether,  assuming  that  section  not  to  apply  Railway  Co. 
to  such  a  case,  the  defendants  were,  onder  all  the  circum- 
stances, justified  in  chaining  for  the  carriage  of  the  second 
parcel  the  said  sum  of  7s.  6J.,  or  any  and  what  further 
sum  than  the  sum  of  6s,,  th'e  proper  sura  chargeable  for 
the  said  parcel  regarded  simply  as  a  parcel  of  the  fifth 
class. 

If  the  Court  should  be  of  opinion  that  the  19th  section 
of  the  last  mentioned  statute  does  not  apply  to  the  carriage  of 
goods  under  the  circumstances  mentioned,  the  verdict  is 
to  stand  for  the  plaintifis,  but  the  amount  is  to  be  reduced^ 
to  4«.  8dl  If  the  Court  should  be  of  a  contrary  opinion, 
and  should  be  of  opinion  that  the  defendants,  under  the 
circumstances,  were  nevertheless  not  justified  in  charging 
for  the  carriage  of  the  second  parcel  the  said  sum  of  7$,  6d^, 
the  verdict  is  to  stand  for  the  plaintifis,  but  the  amount 
is  to  be  reduced  to  the  sum  of  2s.  6d.  If  the  Court  should 
be  of  opinion  that  the  last  mentioned  statute  does  not 
apply  to  this  case,  or  that  the  defendants  were,  under  the 
circumstances,  justified  in  chai^ng  for  the  carriage  of  the 
second  parcel  the  said  sum  of  7«.  6J.,  the  verdict  for  the 
plaintifis  is  to  be  set  aside  and  a  verdict  entered  for  the 
defendants. 

Cottier,  for  the  plaintifis. — The  case  raises  two  points: 
first,  whether  the  defendants  are  prohibited  by  the  8  &  9 
Vict.  c.  civ.  firom  making  these  charges;  and  if  not, 
secondly,  whether  the  charge  to  carriers,  of  50  per  cent 
in  addition  to  the  rate  is  an  unequal  charge,  and  whether 
it  is  an  unreasonable  charge  if  all  persons  were  charged 
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.  alike.     The  8  &  9  Vict  c.  civ.  authoriised  the  Bristol  and 
Exeter   Railway   Company   to  make  a  junction   railway 
9'  and  certain  branch  railways,  one  of  the  latter  commencing 

Bristol        ...  t»   -i  •       i_ 

AND  by  a  junction  with  the  Bristol  and  Exeter  Railway,  m  the 

Railway  Co.  parish  of  North  Petherton,  and  terminating  in  the  parish 
of  Yeovil.  Section  19  enact&  **  That  it  shall  not  be  lawful 
for  the  Company  to  charge  in  respect  of  the  several 
articles,  matters  and  things  thereinafter  mentioned,  con- 
veyed on  the  railway,  any  greater  sum,  includipg  the  charges 
for  the  use  of  carriages,**  &c.  **  than  the  sums  thereinafter 
mentioned.*'  The  defendants  contend  that  the  words  *'the 
railway**  mean  the  junction  and  branch  railways  authorized 
by  that  Act  to  be  made.  The  plaintiffs  contend  that  it 
applies  to  all  the  Company's  railways.  The  Company  was 
.  incorporated  by  the  6  Wm.  4,  c.  xxxvL  The  175th  section 
jegulates  the  rate  of  tonnage  to  be  taken  by  the  Com- 
pany for  the  use  of  the  said  railway.  By  the  178th  section 
the  Company  are  authorized  to  provide  locomotive  engines 
and  in  carriages  or  waggons  drawn  or  propelled  thereby 
to  convey  upon  ''  the  said  railway,"  and  also  along  and  upon 
any  other  railway  communicating  therewith,  all  such 
passengers,  cattle  and  other  animals,  goods,  wares,  and 
merchandize  as  shall  be  offered  to  them  for  that  purpose, 
and  to  make  such  reasonable  charges  for  such  conveyance 
as  they  may  from  time  to  time  determine  upon,  in  addition 
to  the  several  rates  or  tolls  by  thia  Act  authorized  to  be 
taken."  Therefore,  if  the  question  depended  on  that  Act, 
it  would  merely  be  whether  the  charges  were  reasonable. 
The  3  Vict.  c.  xlvii.  recites,  that  it  is  expedient  that  some 
of  the  powers  and  provisions  of  the  6  Wm.  4.  c.  xxxvi., 
and  the  1  Vict  c.  xxvi.  should  be  altered,  amended,  and 
enlarged.  The  28th  section  repeals  the  30th  section  of 
the  1  Vict.  c.  xxvi.,  which  provided  that  the  rates,  tolls 
and  charges  for  the  use  of  the  railwav,  should  at  all  times 
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be  chai^ged  equally  to  all  penoD8»  and  after  the  same 
rate  *<  throughout  the  whole  of  the  said  railway**  In  like 
manner  the  8  &  9  Vict  c  clv.»  a.  19,  uses  the  expression  ». 

''conyejed  on  the  railway,"  which  is  applicable  both,  to  and 
the  main  line  and  the  branches.  That  Act  recites  all  the  iuilwatCo. 
jNwious  Acts:  also  that  it  is  expedient  that  the  capital 
authorixed  to  be  raised  by  these  Acts  riiould  be  increased, 
and  that  some  of  their  powers  and  provisions  should  be 
amended  and  enlarged ;  and  it  incorpc»tites  the  **  Lands 
Clauses  Consolidation  Act,  1845,"  and  certain  parts  of  the 
^  Railway  Clauses  Consolidation  Act,  1846."  By  section  2, 
all  the  proTisions,  matters  and  things  contained  in  the 
recited  Acts  are  made  applicable  to  that  Act.  Then  follow 
a  specific  class  of  provisi<H)s  relating  to  the  junction  rail- 
way and  branch  railways:  ss.  3,  4,  &c  The  17th  section 
enacts,  ''that  tfie  junction  railway  and  branch  railways 
shall  be  completed  within  five  years  firom  the  passing  of  that 
Act"  The  terms  "junction  railway"  and  "branch  railways" 
are  then  dropped,  and  the  18th  section  enacts,  ''that  it 
shall  not  be  lawful  for  the  Company  to  demand  any  greater 
sum  in  respect  of  the  carriage  of  passengers  conveyed  on 
the  railway  than  Sd.  per  passenger  per  mile,"  &c.,  "  Pro- 
vided always,  that  if  any  such  passenger  be  conveyed  for 
a  leas  distance  than  six  miles,  it  shall  be  lawful  for  the 
Company  to  demand  and  receive  tolls  as  for  six  miles." 
Section  19,  which  also  uses  the  terms  "conveyed  on  the 
railway,'*  applies  to  the  whole  railway.  Section  20  enacts, 
"  that  every  passenger  travelling  upon  the  railway  may 
take  with  him  his  ordinary  luggage,  not  exceeding  one 
hundred  pounds  in  weight,"  &c.  In  section  23,  which 
enables  the  Company  to  create  new  shares,  the  legislature 
reverts  to  the  terms  "junction  railway,"  and  "  branch  rail- 
ways." The  legislature  having  used  the  terms  "the 
railway,"  "junction  railway,"  and  "branch  railway,"  when 
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1859.  they  speak  of  "  the  railway  **  only,  they  mean  the  whole 

^^^^  line.     There  are  other  provisions  which  arc  clearly  appli- 

V.  cable  to  the  whole  railway,  snch  as  the  power  to  borrow 

BkISTOL  ,         •  «  ,  .  1.      1       • 

▲KD  money  on  mortgage :  sect  30.  In  the  48th  section  the  legis- 


RailwatCo.  lature  refers  to  the  ''said  railway,  junction  railway,  and 
branch  railways"  as  separate  and  distinct  things.  Some 
light  is  thrown  on  the  subject  by  the  9  &  10  Vict.  c.  clxxxi., 
"  for  making  a  railway  firom  the  Yeovil  branch  of  the  Bristol 
and  Exeter  Railway  to  or  towards  the  town  of  Crewkeme, 
in  the  county  of  Somerset,  and  for  amending  the  Acts 
relating  to  the  Bristol  and  Exeter  Railway."  In  that  Act, 
when  the  legislature  meant  the  branch  railway,  it  is  so 
expressed.  The  8th  section  enacts  that,  ''  the  said  branch 
railway*'  shall  be  completed  within  five  years.  Section  9 
limits  the  chai^  for  conveyance  of  passengers  ''on  the 
branch  railway  ;**  and  whereas,  by  the  8  &  9  Vict,  c  civ., 
s.  18,  the  Company  are  authorized  to  chaige  for  six  miles 
where  a  passenger  is  conveyed  less  than  that  distance,  by 
the  9  &  10  Vict.  c.  clxxxi.,  s.  9,  the  Company  are  only 
to  charge  on  the  branch  railway  for  four  miles  where  a 
passenger  is  conveyed  a  less  distance  than  four  miles.  That 
alteration  shews  that  in  the  previous  Act  the  legislature 
did  not  mean  the  branch  railways  only,  but  the  whole  line. 
Section  10,  which  limits  the  chaiige  for  the  conveyance  of 
goods,  uses  the  words,  "on  the  railway,**  which  there 
means  the  railway  mentioned  in  the  previous  section,  viz., 
the  branch  railway. 

Secondly,  assuming  that  the  19th  section  of  the  8  &  9 
Vict  c.  civ.  does  not  apply  to  the  carriage  of  goods  on  the 
main  line,  the  question  is,  whether  the  charge  of  50  per 
cent,  in  addition  to  the  usual  rate,  is  an  unequal  or  an 
unreasonable  charge.  [Martin^  B. — The  question  of  in- 
equality is  a  matter  of  fact.]  The  case  finds  that  the 
defendants  never  charge  any  parcel  9ent  by  persons,  not 
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carriersy  bs  **a  packed  parcel."  It  iiho  finds  that  carriers  1869. 
are  asked  whether  the  parcel  is  a  packed  parcel,  but  no 
question  is  asked  of  other  persons.  Crouch  ▼•  Tlie  Great 
Northern  Railway  Company  (a\  Parker  v.  The  Great 
Western  Railway  Company  (6),  are  authorities  that  the  de-  Railway  C«. 
fendants  are  not  justified  in  charging  an  additional  rate  for 
packages  containing  parcels  belonging  to  difierent  persons. 
JEdwards  ▼•  The  Great  fFestem  Railway  Company  (c)  ex- 
pressly decided,  that  a  railway  company  cannot  lawfully 
chaise  a  carrier  a  rate  larger  than  that  chaiged  to  the  rest  of 
the  public  But,  assuming  that  the  defendants  charged  all 
peiBons  alike,  the  chaige  is  unreasonable.  Though  the  case 
finds  that  there  may  be  some  extra  risk  from  the  parcel 
containing  liquids,  yet  the  extent  of  sueh  extra  risk  was  not 
proved. 


Butt  (with  whom  were  Kinglahey  Serjt,  and  Montague 
SmUh\  for  the  defendants.— The  1 9th  section  of  the  8  &  9 
Vict.  c.  cly.  applies  only  to  the  junction  and  branch  rail- 
ways authorized  to  be  made  by  that  Act,  the  main  line 
remains  under  the  provisions  of  the  original  Act,  6  Wm.  4, 
c.  XXX vL  That  construction  is  recognised  in  the  15  Vict, 
c.  ix.,  (the  Act  *'  to  extend  the  powers  of  the  Act  relating 
to  the  TeoTil  branch  of  the  Bristol  and  Exeter  Railway, 
and  to  authorize  a  deviation  in  the  line  of  such  branch 
railway"),  by  the  17th  section  of  which  the  Company  may 
make  the  same  charges  in  respect  of  the  new  or  substituted 
line.  The  3rd  section  of  the  8  &  9  Vict  c.  civ.  empowers 
the  Company  to  make  a  junction  railway  and  three  branch 
railways,  according  to  certain  plans.  The  6th  section 
commences, ''  whereas  the  railway  is  intended  to  be  carried 


(a)  11  Excb.  742.  (ft)  11  C.  B.  545. 

(c)  11  C.  B.  588. 
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1869.        ^^^^  ^^^  navigable  river  Parrett,"  &c.,  clearly  meaning  the 
^'^^^^^'^      junction  railway  and  branch  railways.      In  like  manner 
V,  the  7th,  8th,  9tb,  10th,  12th,  and  15th  sections  use  the 

AND  term  'fthe  railway/'  [Martin^  B. — The  legislature  is 
BailwatCo.  speaking  of  the  railway  on  certain  defined  localities.]  In 
the  17  th  section  the  expression  is  changed,  and  the  terms 
"junction  railway  and  branch  railways"  are  again  made 
use  of.  The  18th,  19th  and  20th  sections  revert  to 
the  term  "  the  railway."  The  23rd  section  has  the  words 
"junction  railway  and  branch  railways."  In  the  46th  sec- 
tion, which  relates  to  the  main  line,  the  words  are  "  the 
railway  by  the  6  &  7  Wm.  4,  a  xxzvi.  authorized." 
Again,  the  48th  and  49th  sections  speak  of  "  the  said  rail- 
way, junction  railway,  and  branch  railways.'*  Therefore, 
when  it  is  intended  that  the  term  **the  railway"  should 
apply  to  the  main  line  it  is  so  expressed.  If  the  19th 
section  be  construed  as  contended  for  by  the  plaintifls,  it 
would  repeal  the  1 78th  section  of  the  6  Wm.  4,  c.  xxxvi. 
The  branch  railway  authorized  to  be  made  by  the  9  &  10 
Vict.  c.  clxxxi.  has  never  been  made,  and  the  time  limited 
by  the  Act  for  making  it  has  expired. 

Then  with  respect  to  the  alleged  inequality  of  charge, 
there  is  nothing  in  the  case  to  shew  that  the  defendants 
dealt  unequally  with  the  public.  Moreover,  the  charges 
were  not  unreasonable.  The  defendants  were  entitled  to 
chaiige  for  the  extra  risk  occasioned  by  spirits  being  packed 
with  drapery.  In  Piddrngton  v.  77ie  South  Eastern  RaiU 
toay  Company  (a),  it  was  left  to  the  jury  to  say  whether 
there  was  increased  risk  in  the  carriage  of  packed  parcels. 
Crouch  V.  The  Great  Northern  Bailway  Company  {b)  left 
this  question  untouched.  If  a  carrier  packs  in  one  parcel 
a  variety  of  goods,  some  of  which  are  of  such  a  nature  that 

(a)  27  L.  J.,  C.  P.  2^.  (6)  H  Exch.  742. 
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they  are  likely  to  injure  the  others,  it  is  reasonable  that       1859. 

the  Company  should  make  an  extra  chaise  for  the  extra      ^-^>r-*^ 

.  °  Gabtoh 

nsk  which  they  mcur.  «. 

BUBTOL 

Collier  was  not  called  upon  to  reply.  Exbtkr 

Bailwat  Co. 
Pollock,  C.  B. — I  am  of  opinion  that  the  plaintift  are 

entitled  to  judgment.  Certainly  these  Acts  are  not  drawn 
with  that  precision  or  correctness  which  is  desirable,  and 
the  term  ''the  railway"  sometiaies  means  the  junction  and 
branch  railways,  sometimes  the  entire  railway.  We  afe  to 
decide  what  is  meant  by  ''the  railway"  in  the  19th  section 
of  the  8  &  9  Vict  c.  civ.  It  would  not  be  a  bad  plan,  in 
construing  these  Acts,  to  consider  the  circumstances  under 
which  they  are  passed.  The  Company  prepare  a  bill  relating 
to  their  particular  object;  the  legislature  says  it  shall  not  be 
lawful  for  you  to  chaige  more  than  a  certain  sum  for  con- 
veyance on  your  railway.  You  are  the  proprietor  of  a  certain 
railway ;  and  though  you  split  that  railway  into  a  junction, 
branches  and  main  line,  still  you  shall  not  chai]ge  above 
a  certain  rate  for  conveyance  on  that  railway.  The  junc-> 
tion  and  branch  railways  are  not  aptly  described  as  "  the 
railway."  If  that  expression  applied  to  them  alone,  on 
a  portion  of  the  line,  for  instance  from  Bristol  to  Yeovil, 
there  would  be  a  charge  for  one  part  of  the  distance  at  one 
rate,  and  for  another  part  at  another  rate.  No  doubt  the 
clause  was  put  in  the  Act  by  those  who  intended  to  intro- 
duce a  general  restraint,  though  it  is  couched  in  language 
not  calculated  to  eSect  that  object.  This  being  the  Act  of 
the  Company,  if  the  intention  was  that  they  should  be  at 
liberty  to  charge  more  for  the  cairiage  of  goods  on  one  part 
of  their  line  than  on  another,  it  was  for  them  to  make  diat 
clear,  by  saying  that  it  should  not  be  lawful  for  them  to 
charge  more  than  a  certain  sum  on  the  junction  railway 
and  branch  railways.  The  language  will  apply  to  the  whole 
railway,  and  if  that  construction  in  some  instances  fails 
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1859.       ^  effectuate  the  intention  of  the  framera  of  the  Act,  it 
'''^^^ — '      is  the  fault  of  the  Company  who  ought  to  have  made  it 
«.  plain.      The  interpretation  clause  (sect.  47),  which  says 

AND  that  the  singular  shall  include  the  plural,  does  not  apply ; 
BailwatCo.  if  the  expression  had  been  " upon  the  railways,"  the  ques- 
tion would  have  been  the  same.  It  seems  to  me  that  we 
are  bound  to  construe  this  clause  as  applicable  to  the  whole 
railway,  and  not  to  the  junction  and  branch  railways  only. 
It  is  a  clause  in  reference  to  which  the  public  have  certain 
rights,  and,  as  between  the  Company  and  the  public,  if  the 
clause  will  apply  to  the  whole  line  we  ought  to  put  that 
construction  upon  it ;  for  if  the  Company  meant  to  restrain 
it  to  a  particular  part  of  the  railway,  they  should  have  done 
so  in  plain  words.  We  are  called  upon  to  construe  the 
clause  so  as  to  make  it  sensible.  Upon  these  grounds,  it 
appears  to  me  that  the  1 9th  section  of  the  8  &  9  VicLcclv. 
does  apply  to  the  railway  between  Bristol  and  Exeter  as 
well  as  to  the  junction  and  branch  railways. 

As  to  the  other  questions,  since  they  may  arise  again,  it 
may  be  convenient  to  give  an  opinion  upon  them.  I  think 
that  the  defendants  were  not  entitled  to  charge  more  than 
5s.  for  the  carriage  of  the  parcel.  The  risk  was  inappre- 
ciable, and  the  charge  of  50  per  cent,  in  addition  to  the 
rate  was  unreasonable.  Therefore,  upon  the  whole  of  the 
case,  our  judgment  must  be  for  the  plaintifis. 

Martin,  B. — I  am  of  the  same  opinion.  I  do  not  see 
how  we  can  construe  the  18th  and  19th  sections  of  the 
8  &  9  Vict.  c.  civ.,  in  the  manner  required  by  the  defendants. 
The  Act  is  the  Act  of  the  Company,  prepared  by  their  legal 
advisers,  and  in  which  it  may  be  reasonably  required  that  they 
should  have  inserted  words  so  as  to  preclude  all  mistake. 
(His  Lordship  read  the  18th  and  1 9th  sections).  The  Act  was 
passed  to  amend  the  Acts  relating  to  the  BristoPand  Exeter 
railway,  and  to  authorize  the  formation  of  a  junction  rail- 
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way,  and  several  branch  railways  connected  with  the 
same.  One  of  those  branch  railways  goes  to  Yeovil,  and 
if  the  defendants^  view  is  correct  a  passenger  travelling 
from  Bristol  to  Teovil  would  be  charged  less  upon  one  part 
of  the  line  than  upon  the  other  part  of  the  line,  so  that 
he  would  pay  two  different  rates  for  different  parts  of  his 
journey.  That  seems  to  mc  absurd.  However,  the  ground 
of  my  opinion  is,  that  considering  the  ambiguity  of  the  Act, 
we  are  entitled  to  call  upon  the  Company  to  clear  it  up.  It 
may  be  that  a  limitation  of  the  charges  on  all  the  lines  was 
made  by  the  legislature  as  the  condition  upon  which  they 
would  grant  powers  to  make  the  junction  and  branch  lines. 
With  respect  to  the  other  point  two  objections  were  made : 
first,  that  the  charges  were  not  equal.  If  a  carrier  brings  a 
parcel,  a  presumption  is  made  against  him ;  but  it  is  per- 
fectly plain  that  other  persons  are  in  the  habit  of  sending 
the  same  kind  of  parcels,  and  no  question  is  asked.  Then 
how  can  the  charge  be  equal  when  one  person  is  uniformly 
charged  at  a  particular  rate,  50  per  cent  less  than  a  carrier 
is  charged  ?  No  doubt  there  is  extra  risk  in  some  packed 
parcels,  and  for  which  the  Company  would  have  a  right  to 
charge  extra ;  for  instance,  if  soda  water,  one  of  the  articles 
mentioned  in  the  Rate  Bill,  was  packed  with  silk,  which  is 
another  article,  it  is  not  improbable  that  the  silk  might  be 
injured  and  the  Company  would  be  responsible ;  therefore 
it  ia  reasonable  that  in  some  cases  ah  extra  charge  should 
be  made.  As  a  general  rule,  I  am  disposed  to  lay  down, 
that  no  extra  charge  should  be  made  for  packed  parcels, 
though  for  such  as  contain  liquids  some  extra  charge  would 
not  be  unreasonable;  but  it  is  certainly  unreasonable  to 
make  different  charges  to  different  persons  for  the  same 
packed  parcels. 


1859. 
Gakton 

9. 

Bbistol 

AKD 

EXETEM 

RjklLWAT  Co. 


Watson,  B. — I  am  also  of  opinion  that  the  plaintifis  are 

VOL.  IV.— N.  S.  B  EXCH. 
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entitled  to  judgment.     The  first  question   is,   as  to   the 
meaning  of  the   19th  section   of  the  8  &  9  Vict.  c.  civ. 
V-  I  am  of  opinion  that,  apon  the  true  construction  of  the 

Bristol 

AND  clause,  it  extends  not  only  to  the  junction  and  branch 
Railway  Co.  railways  but  also  to  the  main  railway.  I  will  not  construe 
the  enactment  by  the  particular  expression  "  the  railway  ;** 
but  look  at  the  general  character  of  the  Act  and  see  what 
the  intention  of  the  legislature  was.  The  Act  is  to  amend 
the  Acts  relating  to  the  Bristol  and  Exeter  Railway,  and 
to  authorize  the  formation  of  a  junction  railway  and  branch 
railways.  It  recites  that  the  making  of  a  junction  railway 
and  three  branch  railways  would  be  of  great  public  advan- 
tage, and  that  it  is  expedient  that  the  capital  of  the  Com- 
pany should  be  increased,  and  that  some  of  the  powers 
and  provisions  of  their  Acts  should  be  amended  and 
enlarged.  So  that  the  object  of  the  Act  was  not  that  these 
should  be  separate  railways,  but  that  all  the  railways  of  the 
Company  should  be  as  one  railway  and  under  one  capital. 
Then  is  the  19th  clause  consistent  with  the  provisions  of 
the  former  Act,  6  Wm.  4,  c.  xxxvi.?  The  178th  section 
of  that  Act  says  that  the  Company  may  make  such  reason- 
abk  charges  as  they  may  from  time  to  time  determine 
upon.  The  18th  section  of  the  8  &  9  Vict.  c.  civ.,  which 
applies  to  passengers,  limits  the  chaise  for  their  convey- 
ance to  a  certain  sum ;  but  if  any  passenger  is  conveyed 
for  a  less  distance  than  six  miles,  the  Company  may  charge 
for  six  miles.  Suppose  a  person  goes  from  Yeovil  to 
Exeter,  is  he  to  be  charged  separately  for  each  part  of  the 
railway?  Or  suppose  a  person  about  to  travel  a  less  distance 
than  six  miles,  starts  from  the  branch  line  and  proceeds 
on  the  main  line,  is  he  to  be  charged  as  for  six  miles,  or 
only  the  distance  he  travels  ?  I  am  therefore  of  opinion 
that  the  18th  section  applies  to  the  whole  line  of  railway. 
Then  the  19th  section  says,  that  the  Company  shall  only 
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chaige  a  certain  sum  for  goods  conveyed  "  on  the  railway:**        1859. 
that  18  perfectly  general,  and  applies  to  the  whole  line  of      V"'"^' 
railway.     It  appears  to  me  that  if  we  look  to  the  object  of  •• 

the  Act,  it  is  not  an  Act  conferring  a  power  to  charge,  bat  aud 

creating  a  limitation  of  charge,  and  that  it  does  not  treat  RailwatCo. 
this  Company  as  several  Companies  with  separate  lines  of 
railway,  but  as  one  Company  having  one  line  of  railway. 
I  think  that  the  19th  section  applies  not  only  to  the 
junction  railway  and  branch  railways  but  also  to  the  main 
railway. 

Then  as  to  the  other  points. — It  appears  that  not  only 
carriers  but  other  persons  not  in  that  trade  have  been  in 
the  habit  of  sending  packed  parcels  by  this  railway ;  and 
there  is  no  doubt  the  Company  deal  unequally  as  regards 
carriers  and  such  persons.  A  carrier  is  asked  whether 
the  parcel  is  a  packed  parcel,  but  that  is  not  so  in  the  case 
of  persons  not  in  the  trade.  Therefore  the  dealing  is 
unequal  in  that  respect.  Then  as  to  the  inequality  in 
charge,  a  carrier  is  charged  for  a  packed  parcel  50  per  cent 
more  than  other  persons.  It  is  said  that  there  is  extra 
risk  in  carrying  a  packed  parcel,  but  the  arbitrator  has 
found  that  such  extra  risk  was  not  proved.  It  may  be  that 
there  is  some  extra  risk,  but  it  is  inappreciable.  For  these 
reasons  I  am  of  opinion  that  the  19th  section  of  the  8  &  9 
Vict  c.  civ.  applies  to  the  main  railway,  junction  and 
branch  railways,  and  that  the  charge  to  the  plain  tifis  was 
unequal  and  unreasonable. 

Chaknbll,  B. — I  am  also  of  opinion  that  the  plaintifls 
are  entitled  to  judgment  The  first  question  for  our  con« 
sideration  is,  whether  the  defendants  are  not  bound  to 
limit  their  charge  with  reference  to  the  provisions  of  the 
19th  section  of  the  8  &  9  Vict,  c  civ.  It  is  conceded 
that  if  the  defendants  are  bound  to  regulate  their  charge 

s  2 
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1869.        by  that  enactment,  there  has  been  an  overcharge,     I  am 
^T"""'^'       of  opinion   that   they  are  bound   to  do  so.     Before   the 

Garton  ^  "^ 

»•  8  &  9  Vict.  c.  civ.  passed,  this  Company  was  incorporated 

BkIBTOL  ^  ^  ^        •'  Ti    •         1  J 

AND  for  the  purpose  of  making  a  railway,  called  the  Bnstol  and 
RailwatCo.  Exeter  Railway.  On  the  Slst  July,  1845,  the  8  &  9 
Vict.  c.  civ.  passed,  which  provided  for  the  formation  of  a 
junction  railway  and  three  branch  railways.  It  is  argued 
that  the  1 9th  section  of  that  Act  only  regulates  the  charge 
in  respect  of  the  carriage  of  goods  either  on  the  junction 
or  on  the  branch  railways,  and  that  it  has  no  application 
to  the  carriage  of  goods  along  the  main  railway.  I  think 
that  is  not  the  proper  construction  of  the  Act.  In  the 
first  place  it  contemplates  an  increased  capital^  and  the 
junction  and  branch  and  main  railways  as  belonging  to  one 
Company.  It  is  argued  that  the  language  of  the  19th  sec- 
tion>  which  uses  the  words  "the  railway,"  cannot  apply  to 
any  part  but  the  original  line.  Those  words,  however,  are 
more  in  favour  of  the  plaintiffs'  construction  than  the 
defendants' :  the  clause  would  otherwise  be  insufficient  to 
include  the  main  line,  junction,  and  branch  railways. 

Then  as  to  the  other  points. — The  first  objection  is,  that 
however  just  the  Company  may  have  been  in  charging 
packed  parcels  at  the  rate  of  the  fifth  class,  yet  they  awe 
not  justified  in  charging  persons  who  are  carriers  50  per 
cent,  added  to  that  rate.  Prima  facie  that  is  an  unrea- 
sonable charge.  The  Company  are  bound  to  charge  all 
persons  equally,  and  are  not  entitled  to  raise  the  chaise  to 
carriers  in  respect  of  packed  parcels.  If  the  case  stood 
there,  it  would  be  impossible  to  contend  that  this  was  not 
an  unequal  charge ;  but  we  are  bound  by  the  authority  of 
decided  cases,  and  this  point  has  been  already  decided. 
It  is  said  that  it  appears  by  the  case  that  there  was  an 
increased  risk.  Then  the  question  is,  whether  one  pack- 
age, containing  spirits,  being  included  in  the  parcel,  may 
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not  ID  some  degree  have  added  to  the  risk.     I  cannot  see  1859. 

that  the  extra  chaive  of  50  per  cent  was  warranted.     If  'X^'"*^ 

the  charge  is  prima  facie  unequal  that  must  be  got  rid  of  ^' 

by  shewing  an  increased  risk.     It  is  enough  to  say  that  amd 

the  arbitrator  has  not  found  that  fact,  and  it  was  for  the  Railway  Co. 

defendants   to   prove  it     The  arbitrator's   finding  is,   in 

effect,  that  although  there  may  be  some  extra  risk,  it  is 

inappreciable. 

Judgment  for  the  plaintiffs. 


PaRKBR  v.   ImCB.  Jan,  17. 

X  HE  declaration  stated  that  the  defendant  on,  &c.,  by  By  deed  of 
his  deed,  covenanted  with  the  plaintiff  that  he,  the  defend-  between  the 
ant,  would  yearly,  during  the  joint  lives  of  the  defendant  his  wife,  the 
and  Catherine  his  wife,  pay  to  the  plaintiff  as  tnistee  for  ^^Jjl^ant^ 
the  said  Catherine  for  her  sole  use  an  annuity  of  200/.  ^j^\l^^  ^^""" 
by  quarterly  payments. — Breach :  non-payment  of  50i  for  ''O"^^  «!«'y 
one  quarter.  the  joint  iivet 

^  of  himielf 

Plea. — That  before  the  commencement  of  the  suit,  the  and  his  wife 

psy  to  the 

defendant  became  bankrupt  within   the   true  intent  and  plaintiff,  as  a 
meaning  of  the  statutes  in  force   concerning   bankrupts,  to  her  separate 
and  that   the   alleged   cause  of  action  accrued  before  he  ^togrthcr"™ 
became  bankrupt. — Issue  thereon.  J^^Wrads  and 

By  order  of  a  Judse,  the  following  case  was  stated  for  "J^'^st  or 

•^  ^  ®  other  income 

the  opinion  of  this  Court : —  to  arise  from 

^  948/.  6«.  id. 

Bank  3  per 
cent.  Annuities,  or  from  other  funds  settled  or  which  might  be  settled  to  her  separate  use  and 
which  might  be  received  by  her,  would  make  one  clear  annuity  or  yearly  sum  of  200/.,  such 
annuity  to  commence  from  the  11th  Januarr,  1854,  and  to  be  paid  by  four  eren  and  equal 
quarterly  payments :  Provided,  that  if  the  defendant  and  his  wife  should  at  any  time  thereafter 
cohabit  as  man  and  wife,  that  then  and  from  thenceforth  the  said  annuity  should  cease.  On 
the  29th  September.  1854,  and  while  the  defendant  and  his  wife  continued  to  live  separate,  the 
defendant  became  bankrupt.— ^e&/,  that  the  annual  sum,  so  covenanted  to  be  paid  by  the 
defendant  for  the  separate  use  of  his  wife,  was  not  an  "annuity"  within  the  175th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  nor  a  "  debt  payable  upon  a  contingency  **  within  the 
n7th  section,  or  a  **  liability  to  pay  money  upon  a  contingency  "  within  the  178th  section ;  and 
consequently  the  certificate  was  no  bar  to  an  action  for  the  recorery  of  a  quarterly  payment 
which  became  due  after  the  bankruptcy. 
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This  action  is  brought  to  recover  50/^  alleged  to  have 
become  due  from  the  defendant  to  the  plaintiff,  on  tbe 
11th  of  October,  1857,  by  virtue  of  a  covenant  contained 
in  a  deed  dated  20th  of  March,  1854,  and  made  between 
the  defendant  of  the  first  part,  his  wife  Catherine  of  the 
second  part,  and  the  plaintiff  of  the  third  pait,  and  which 
deed  was  duly  executed  by  the  defendant  in  the  year  1855 ; 
and  by  the  other  parties  thereto  in  1854,  and  on  or  about 
the  day  of  its  date. 

The  deed  (so  far  as  material)  is  as  follows: — 
<*  This  indenture  made  the  20th  day  of  March,  a.d.  1854, 
between  John  Ince,  of,  &c.,  of  the  first  part,  Catherine,  the 
wife  of  the  said  John  Ince,  of  the  second  part,  and  Wilmot 
Parker  of  the  third  part.  Whereas  differences  have  arisen 
and  still  subsist  between  John  Ince  and  Catherine  his  wife, 
and  by  reason  of  the  same  they  have  agreed  to  live  separate 
and  apart  firom  each  other ;  and  the  said  John  Ince  hath 
agreed  to  allow  and  pay  the  said  Catherine  such  yearly 
sum  as,  together  with  the  interest  to  arise  firom  fiinds 
settled,  or  which  may  be  settled  to  her  separate  use,  will 
make  up  one  clear  amount,  or  clear  yearly  sum  of  200L,  as 
and  for  her  separate  maintenance  and  support,  during  the 
joint  lives  of  herself  and  the  said  John  Ince,  subject  never- 
theless to  the  proviso  hereinafter  contained ;  and  the  said 
Wilmot  Parker,  a  trustee  named  by  tbe  said  Catherine 
Ince,  hath  agreed  to  enter  into  the  covenant  hereinafter 
contained:  Now  this  indenture  witnesseth,  that  in  pur- 
suance and  performance  of  the  said  agreement,  the  said 
John  Ince  doth  hereby,  for  himself,  his  heirs,  &&,  coven- 
ant, promise  and  agree  with  and  to  the  said  Wilmot  Parker 
as  such  trustee,  his  heirs,  &c.,  in  manner  following,  that  is 
to  say,  that  the  said  Catherine  Ince  may  firom  time  to  time, 
and  at  all  times  hereafter,  live  separate  and  apart  fi*om  the  said 
John  Ince  her  husband,  as  if  she  were  sole  and  unmarried. 
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&C.  And  further,  that  he  the  said  John  Ince  shall  and  will 
yearly  and  every  year  during  the  joint  lives  of  him  the 
said  John  Ince  and  Catherine  Ince,  well  and  truly  pay  or 
cause  to  be  paid,  into  the  proper  hands  of  the  said  Wilmot 
Parker  as  such  trustee  for  the  sud  Catherine  Ince  as  afore- 
said, to  and  for  her  sole  and  separate  use  and  benefit,  or  to 
such  person  or  persons  as  she,  in  writing  signed  with  her 
proper  hand,  shall  from  time  to  time,  notwithstanding  her 
coverture  direct*  or  appoint,  such  sum  as  together  with  the 
dividends  and  interest  or  other  income  to  arise  from  the 
sum  of  948/.  6#.  4dl  Bank  3  per  cent.  Annuities  standing  to 
the  credit  of  a  certain  cause  in  the  Court  of  Chancery  of 
Cumminff  v.  Brewer^  or  from  other  funds  settled,  or  which 
may  be  settled  to  her  separate  use,  and  which  may  be 
received  by  her,  will  make  one  clear  annuity  or  yearly  sum 
of  2002i,  such  annuity  to  commence  from  the  llth  day  of 
January  last  past,  and  to  be  paid  by  four  even  and  equal 
quarterly  payments,  on  the  llth  day  of  April,  the  llth 
day  of  July,  the  llth  day  of  October,  and  the  llth  day  of 
January  in  every  year,  without  any  abatement  or  deduc- 
tion whatever;  the  first  payment  thereof,  less  the  sum 
of  20L^  which  has  been  paid  on  account  thereof  to  the 
said  Catherine  Ince  at  or  before  the  sealing  and  delivering 
of  these  presents,  to  be  made  on  the  llth  day  of  April 
now  next  ensuing.  And  this  indenture  ako  witnesseth, 
that  for  and  in  consideratiQn  of  the  covenants  and  agree- 
ments hereinbefore  on  the  part  and  behalf  of  the  said  John 
Ince,  and  also  for  and  in  consideration  of  the  sum  of  5^., 
&C.  by  the  said  John  Ince  to  the  said  Wilmot  Parker,  as 
such  trustee  as  aforesaid  in  hand  well  and  truly  paid,  &c., 
he  the  said  Wilmot  Parker  for  himself,  his  heirs,  &c.,  doth 
covenant,  &c  to  and  with  the  said  John  Ince,  his  executors, 
&c.,  by  these  presents  in  manner  following  (that  is  to  say) 
that  the  said  Catherine  Ince  shall  not  at  any  time  here- 
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after  molest  or  disturb  the  said  John  Ince,  or  require  or 
by  any  means  whatever,  either  by  ecclesiastical  c^ensure, 
or  by  taking  out  any  citation  or  process,  or  by  commencing 
.  or  instituting  any  suit  whatsoever,  or  in  any  other  manner, 
endeavour  to  compel  the  said  John  Ince  to  cohabit  or  live 
with  her,  or  to  compel  any  restitution  of  conjugal  rights. 
And  further,  that  the  said  Wilmot  Parker,  as  such  trustee 
as  aforesaid,  his  heirs,  &c.,  shall  and  will,  finom  time  to  time, 
and  at  all  times  hereafter,  well  and  sufficiently  save,  defend, 
and  keep  harmless  and  indemnified   the  said  John  Ince, 
his  heirs,  &c.,  and  his  and  their  real  and  personal  estate, 
of,  from  and  against  all   and  every  the  debt  and  debts 
which  the  said  Catherine  Ince  already  hath  contracted,  or 
shall  or  may  at  any  time  or  times  hereafter  during  the  said 
separation   contract,   with  any  person  or  persons   whom- 
soever, and  every  part  thereof;  and  of  and  from  all  actions, 
suits,  claims  and  demands  whatsoever  on  account  thereof; 
Provided  always  and  it  is  hereby  agreed  and  declared  to 
be  the  true  intent  and  meaning  of  these  presents  and  of 
the  said  parties,   that  in   case   the  said  John  Ince   and 
(^atherine  his  wife  shall,  at  any  time  hereafter,  with  their 
mutual   consent  come  together  and  cohabit,  as  man  and 
wife,  that  then,  and  in  such  case,  and  from  thenceforth,  the 
said  annuity  or  yearly  sum  necessary  to  make  up  the  said 
annuity  of  200L,  hereinbefore  covenanted  and  agreed  to  be 
paid,  shall  cease  and  be  no  longer  payable ;  and  ftt>m  thence- 
forth all  the  covenants  and  agreements  hereinafter  contained 
on  the  part  and  behalf  of  the  said  Wilmot  Parker,  as  such 
trustee  as  aforesaid,  shall  become  absolutely  null  and  void 
to  all  intents  and  purposes  whatsoever,  anything  herein- 
before  contained  to  the  contrary  thereof  in  anywise  not- 
withstanding.    In  witness,"  &c. 

The  defendant  and  his  said  wife  are  still  living  sepa- 
rately from  each  other,  and  they  have  never  come  together. 
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or  cohabited  as  man  and  wife  since  the  execution  of  the 
said  deed. 

No  other  funds  have  been  settled  to  the  separate  use 
of  the  defendant's  said  wife  save  and  except  the  sum  of 
948/.  6#.  4d.t  3  per  cent.  Annuities,  mentioned  in  the  said 
deed.  The  quarterly  payment  to  be  made  by  the  defend- 
ant, in  pursuance  of  the  said  deed,  on  the  11th  day  of 
Oqitober,  1857,  was  50/.,  no  part  of  which  has  been  paid. 
On  the  29th  day  of  September,  1856,  the  defendant  was 
adjudicated  bankrupt,  and  on  the  27th  day  of' Novem- 
ber, 1857,  he  duly  obtained  his  certificate  of  conformity 
as  SQch  bankrupt.  The  plaintiff  did  not  prove,  or  at- 
tempt to  prove,  any  debt  or  claim  in  respect  of  the  said 
annuity,  against  the.  said  defendant  under  his  said  bank- 
ruptcy. 

The  question  for  the  opinion  of  the  Court  is,  whether  or 
not  the  plaintiff  is  entitled  to  recover  in  this  action. 

If  the  Court  shall  be  of  opinion  in  the  affirmative,  judg- 
ment is  to  entered  for  the  plaintiff  for  50L  and  costs  of 
suit ;  and  if  in  the  negative,  then  judgment  shall  be  entered 
for  the  defendant,  with  costs  of  defence. 

Fetersdorffy  Serjt,  argued  for  the  plaintiff  (a). — The 
question  is,  whether  the  covenant  to  make  these  quarterly 
payments  constitutes  a  demand  which  was  capable  of  being 
proved  under  the  bankruptcy  of  the  defendant  pursuant 
to  the  provisions  of  the  Bankrupt  Law  Consolidation  Act, 
1849  (12  &  13  Vict.  c.  106).  The  covenant  is  subject  to 
several  contingencies.  First :  there  is  the  contingency  of 
the  duration  of  the  joint  lives  of  the  defendant  and  his  wife. 
This,  if  it  stood  alone,  might  be  capable  of  valuation. 
But,  secondly,  the  amount  payable  is  to  be  subject  to  re- 

(a)  In  Michaelmas  Terra,  November  10.    Before  PoUock^  C.  B., 
Martin^  B.,  Waison,  B.,  and  ChatmeU^  B. 
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1859.  duction,  the  amount  of  such  reduction  depending  upon  the 
dividends,  interest,  or  other  income  to  arise  from  the  sum 
948/.  6s.  4<f.»  settled  on  the  wife.  Thirdly,  such  amount 
is  to  be  further  reduced  by  the  income  to  arise  from  other 
funds  settled,  which  may  or  may  not  on  some  subsequent 
event  be  realized ;  or  fourthly,  by  the  income  from  funds 
which  may  hereafter  be  settled.  Therefore,  the  future 
amount  of  the  annual  payments  to  which  the  defendant  may 
be  liable  cannot  be  even  surmised.  As  to  the  duration  of 
the  annuity  there  is  the  additional  contingency  that  it  is 
to  cease  if  the  defendant  and  his  wife  should  again  cohabit. 
It  is  therefore  impossible  to  fix  in  any  manner  the  value  of 
the  covenant  The  clause  enabling  parties  to  prove  the 
value  of  annuities,  (sect  175),  applies  only  to  annuities 
granted  for  a  pecuniary  consideration.  In  the  case  of 
In  re  Foster  (a)  the  amount  of  the  payment  was  sub- 
ject to  similar  contingencies,  and  it  was  held  that  the 
covenantee  could  not  prove  against  the  estate  of  the  bank- 
rupt, the  covenantor,  in  respect  of  instalments  becoming 
due  subsequent  to  the  bankruptcy.  That  case  arose  under 
the  6  Geo.  4,  c.  16.  Section  177  of  the  Bankrupt  Consoli- 
dation Act,  1849,  is  a  repetition  of  the  56th  section  of  that 
Act  Ex  parte  Dams(b)  shews  that  a  contingency  depend- 
ing on  the  separation  of  husband  and  wife,  and  of  a  widow 
not  marrying  again,  is  incapable  of  valuation,  and  there- 
fore that  a  proof  in  respect  of  a -sura  payable  on  such  con- 
tingency could  not  be  admitted.  [Bramwelly  B. — If  this 
case  is  within  the  statute  at  all  it  is  within  the  178th  sec- 
tion.] In  Warburg  v.  Tucker  (c)  a  covenant  by  the  de- 
fendant to  pay  premiums  of  insurance  on  his  own  life,  and 
if  he  did  not  pay  them,  that  the  plaintiff  might  pay  them, 
and  the  defendant  would  repay  him,  was  held  not  to  be 

(a)  9  C.  B.  422.  (c)  5  E.  &  B.  384,  affirmed  in 

(h)  Mont.  121 ;  S.  C.  on  appeal,      error  Trin.  Vac.  1858. 
Mont.  297. 
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**  a  liability  to  pay  money  upon  a  contingency'*  within  the        1859. 

178th  section,  because  the  contingencies  were  incapable  of  ^'"^'^^^ 
▼aloation.  v. 


Wilde  (with  whom  was  J.  A*  RusseUj^  for  the  defendant — 
The  case  of  Warburg  ▼•  Tucker  {a)  bears  no  analogy  to  the 
present  case.  A  covenant,  which  is  the  subject  of  proof, 
must  be  a  covenant  to  pay  money  to  the  person  who 
proves ;  but  it  was  not  so  in  that  case.  There  the  plaintiff, 
a  creditor  of  the  defendant,  held  a  policy  of  insurance  on 
the  defendant's  life  as  a  security  for  his  debt.  The  cove- 
nant was  not  to  pay  the  premiums  of  insurance  to  the 
plaintiff,  but  to  third  parties.  The  plaintiff's  right  was 
only  to  be  compensated  in  damages  if  he  should  sustain 
injury  by  reason  of  the  defendant's  failure  to  keep  up  the 
policy.  The  plaintiff's  claim  sounded  wholly  in  damages, 
and  was  in  no  sense  a  debt.  There  was  therefore  no 
**  liability  to  pay  money  on  a  contingency."  In  the  Court 
of  Exchequer  Chamber  Williams^  J.,  put  the  case  expressly 
upon  that  ground.  Young  v.  Winter  {b)  was  a  case  of  the 
same  kind.  Here  there  is  a  covenant  to  pay  money  to  the 
plaintiff.  In  Ex  parte  Parratt  {c)  an  annuity  payable 
while  a  person  should  continue  to  superintend  brine  pits, 
which  might  have  been  discontinued  by  the  brine  not 
flowing,  or  by  the  forfeiture  of  the  lease  of  the  brine  pits, 
was  held  capable  of  valuation.  The  Court  gave  no  reasons 
for  their  judgment  in  In  re  Foster  (r/),  but  if  the  decision 
proceeded  on  the  difficulty  of  ascertaining  the  value  of  the 
contingency,  which  was  necessary  under  the  6  Geo.  4, 
c.  16,  s.  56,  the  case  is  intelligible,  and  will  not  govern  one 
which  arises  under  the  178th  section  of  the  Act  now  in 
force. 

(d)  5  E.  &  B.  384.  Ayr.  626,  S.  C. 

(6)  16  C.  B.  401.  (d)  9  C.  B.  422. 

(c)  1  Dea.   696;  2  Mont.  & 
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1859.  I^  having  been  suggested  that  the  same  point  was  pend- 

y^^^-'      ing   in  the   Exchequer   Chamber  in   a  case  of  Boyd  v. 
o.  Robins  la\  this  case  was  adjourned  until  the  present  Term 

(January  17),  when 

Wilde  resumed  bis  argument  for  the  defendant — The  case 
of  Boyd  V.  Robins  has  no  bearing  on  this  case.  There  the 
plaintiflP  had  received  from  the  defendant  a  guarantee  for 
any  goods  which  he  might  from  time  to  time  supply  to  a 
third  person  to  the  extent  of  200/.;  and  there  was  a  clause 
which  enabled  the  defendant  to  put  an  end  to  the  guarantee. 
The  defendant  became  banknipt,  and  after  notice  of  his 
bankruptcy  and  certificate  the  plaintiff  supplied  goods  to 
the  extent  of  2001  The  Court  of  Exchequer  Chamber 
(reversing  the  judgment  in  the  Court  of  Common  Pleas) 
held  that  this  was  not  a  ^*  liability"  to  pay  money  on  a  con- 
tingency within  the  178th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849.  Here  there  is  a  "  liability."  The 
alleged  difficulties  against  this  debt  being  proved,  are,  in 
effect,  twofold.  First,  it  is  suggested  that  it  is  incapable  of 
valuation :  secondly,  that  by  reason  of  the  clause  of  cohabi- 
tation it  may  altogether  cease.  As  to  the  first  objection,  a 
valuation  must  take  place  under  the  175th,  176th,  177th 
and  178th  sections  of  the  Act.  By  the  I75th^  the  Court 
is  to  ascertain  the  value  of  the  annuity :  by  the  1 76th,  the 
annuitant  must  prove  for  the  value  of  his  annuity :  by  the 
177th,  which  is  a  re-enactment  of  the  56th  section  of  the 
6  Geo.  4,  c.  16,  the  Court  may  set  a  value  upon  a  debt 
payable  upon  a  contingency:  and  by  the  1 78th,  proof  may 
be  made  in  respect  of  a  liability  to  pay  money  upon  a 
contingency  which  shall  not  have  happened.  This  latter 
clause  in  guarded  terms  omits  the  word  '*  value,"  and  says 
that  ^^in  every  such  case,  if  such  liability  be  not  proveable 

(a)  Decided  Nov.  99, 185d. 


HILARY   TERM,    2  2    VICT.  61 

under  any  other  provisions  of  this  Act,  the  person  with        1859. 
whom  such  liability  has  been  contracted  shall  be  admitted 
to  claim  for  such  sum  as  (he  Court  shall  thinh  fit."*    There- 
fore in  the  case  of  a  debt  payable  on  a  contingency  the 
Court  is  to  value  upon  it,  but  if  it  be  a  mere  liability  to 
pay  money  on  a  contingency,  the  Court  is  to  say  for  what 
amount  the  claim  is  to  be  admitted.     There  is  no  more 
difficulty  in  setting  a  value  on  this  covenant,  than  in  the 
case  of  compensation  for  a  house  or  land  required  for  a 
railway ;  or  in  case  of  an  assault     [Pollock^  C.  B. — Suppose 
a  person  who  was  surety  for  another  keeping  the  peace 
become  bankrupt,  and  before  his  certificate  the  peace  was 
broken  and  he  was  called  upon  to  pay,  is  that  a  case  con- 
templated by  the  Act?]     There  no  liability  would  exist 
until  the  contingency  happened ;  here  there  is  an  absolute 
covenant  to  pay  money,  and  instead  of  a  contingent  event 
creating  the  liability,  it  continues  until  a  contingent  event 
puts  an  end  to  iL     Under  the  old  law  a  distinction  was 
taken  between  a  mere  contingent  debt  and  a  legal  debt 
liable  to  be  defeated  on  a  contingency :  Staines  v.  Planck  (a). 
In  Ex  parte  Tindal  (&)  it  was  held  that  a  debt  payable  on 
a  contingency  was  proveable  under  the  56th  section  of  the 
6  Geo.  4,  c.   16.     A   probability  of  receiving  a  sum  of 
money  may  be  valued  according  as  the  probability  is  near 
or  remote.      In  like  manner  the  value  of  a  doubtful  debt, 
or  the  good  will  of  a  business,  is  capable  of  calculation. 
Here  the  Court  of  Bankruptcy  would  look  at  all  the  cir- 
cumstances,— the  probability  of  one  of  the  parties  dying,  of 
their  again   living  together,  or  of  the  wife   receiving  an 
additional  amount  firom  the  dividends  or  under  the  settle- 
ment    As  to  the  other  objection,  Ex  parte  Parratt  (c)  is 
an  authority  that  the  circumstance  of  the  annuity  being 

(a)  8  T.  R.  386.  (b)  8  Bing.  402. 

(c)  2  Mont.  &  Ajr.  626. 
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1859.        subject  to  a  defeazance  does  not  prevent  it  being  proveable.- 
^;2^J^       He  also  referred  to  Ex  parte  Barwis  (a). 


V. 

Imcb. 


Petersdorff^  Serjty  was  not  called  upon  to  reply. 

Pollock,  C  B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover.  We  ought  to  take  the  fair  meaning  of 
the  language  used  in  this  act  of  parliament,  whatever  may 
be  its  policy,  whether  for  the  protection  of  the  debtor 
against  the  creditor,  or  for  advancing  the  remedy  of  the 
creditor.  No  doubt  the  interest  of  the  creditor  is  as  much 
regarded  as  the  interest  of  the  debtor.  It  was  considered 
a  great  hardship,  that  when  a  trader  granted  an  annuity 
for  a  sum  of  money  and  afterwards  became  bankrupt,  the 
annuitant  had  no  power  to  do  anything  under  the  fiat,  but 
merely  a  right  to  sue  a  pauper*  The  clause  respecting 
annuities  is  quite  as  much  for  the  benefit  of  the  creditor  as 
for  the  relief  of  the  bankrupt  The  intent  of  all  the  later 
statutes  relating  to  bankruptcy  has  been  to  enlarge  the 
relief  to  traders,  but  at  the  same  time  to  enlarge  the  remedy 
of  creditors.  If  this  particular  claim  is  included  in  the  Act, 
we  are  bound  to  hold  that  the  bankrupt  is  dischai^ed  from 
it;  if  it  is  not  included,  the  plaintiff  is  entitled  to  judg- 
ment. I  do  not  think  that  a  covenant  to  pay  such  a  sum 
of  money  as  will  make  up  a  certain  sum  after  taking  into 
account  a  variety  of  securities,  is  an  ^*  annuity"  within  the 
1 75th  section  of  the  Act.  If  this  had  been  a  covenant  to 
pay  an  annual  sum  simpliciter,  I  doubt  whether  the  {act  of 
its  being  defeasible  would  have  prevented  it  from  being 
proveable  as  an  annuity  within  that  section.  I  do  not  think 
that  a  covenant  to  pay  a  sum  of  money  year  after  year  is 
within  the  178th  section.  That  section  is  directed  to  the 
payment  upon  a  contingency  of  one  sum  of  money,  and  it 

(a)  25  L.  J.  Bank.  10. 
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was  never  intended  that  there  should  be  a  calculation  year 
after  year  of  sums  periodically  due.  It  seems  to  me  there* 
fore  that  this  being  neither  an  annuity  within  the  175th 
section,  nor  a  sum  of  money  payable  on  a  contingency 
within  the  178th  section,  was  not  proveable  under  either, 
and  that  our  judgment  ought  to  be  for  the  plaintiff. 

Martin,  B. — I  am  of  the  same  opinion.  On  the  argu- 
ment of  the  case  of  Warburg  v.  Tucker  (a)  I  gave  these 
clauses  of  the  Act  as  much  consideration  as  I  could  bestow 
on  any  subject,  for  it  was  supposed  that  the  judgment  of 
the  Court  of  Common  Pleas  in  Young  v.  Winter  (ft)  was 
opposed  to  that  of  the  Court  of  Queen's  Bench  in  War- 
burgh  V.  Tucker,  The  true  mode  of  construing  the  Act  is 
to  ascertain  whether  the  contract,  under  which  the  liability 
arises,  is  &irly  within  the  provisions  of  the  Act,  both  with 
respect  to  the  interest  of  the  creditor  and  the  interest  of 
the  bankrupt  By  this  contract  the  plaintiff  is  entitled  to 
the  payment  of  such  a  sum  of  money  as,  together  with  the 
dividends  from  certain  stock  or  other  funds  mentioned,  will 
make  a  clear  annuity  of  200/.,  payable  quarterly,  with  a 
proviso,  that  if  the  pardes  shall  again  live  together  as  man 
and  wife  the  covenant  shall  cease.  That  cannot  be  such 
an  annuity  as  would  fall  within  the  175th  section,  because 
a  value  cannot  be  put  upon  it.  How  is  it  possible  to 
calculate  the  probability  of  a  man  and  his  wife  who  are 
separated  living  together  again  ?  Their  doing  so  depends  on 
their  character,  temper,  and  disposition,  and  it  may  be  a 
variety  of  other  circumstances.  Then  is  it  money  payable 
upon  a  contingency  within  the  178th  section  ?  I  think  it  is 
not  The  liability  to  pay  money  within  that  section  is  where 
a  single  sum  of  money  is  payable  on  a  contingency,  and  in 
such  case  the  Court  is  to  say  for  what  sum  the  claim  is  to  be 
(a)  In  error  Trin.  Vac.  1858.  (h)  16  C.  B.  401. 
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made.  The  object  is  to  enable  the  creditor  to  be  paid  in 
the  event  of  the  monej  becoming  payable.  Here  there  is 
no 'contingency  of  that  kind.  Applying  to  the  Act  the 
ordinary  rule  of  construction,  what  the  legislature  con- 
templated was  one  sum  of  money  becoming  payable  upon 
a  contingency ;  but  if  the  statute  be  construed  as  requiring 
the  plaintiff  to  prove  at  the  end  of  the  6rst  quarter  and 
then  at  the  end  of  the  second,  and  so  on  from  quarter  to 
quarter  as  the  payments  become  due,  the  estate  would 
never  be  wound  up.  That  would  be  so  unreasonable  that 
I  cannot  persuade  myself  that  this  is  a  case  within  that 
section. 

Watsok,  B.— I  entirely  agree.  We  had  these  clauses 
under  consideration  in  the  Exchequer  Chamber  on  more 
occasions  than  one,  and  I  bestowed  great  attention  upon 
them.  I  am  clearly  of  opinion  that  this  is  not  an  annuity 
within  the  175th  section.  It  is  not  an  annual  sum  capable 
of  valuation.  It  is  a  covenant  to  pay  to  a  trustee  for  the 
separate  use  of  the  bankrupt's  wife  such  a  sum  as,  together 
with  certain  dividends  and  interest,  &c.,  will  make  a  yearly 
sum  of  200il  That  is  not  annuity,  for  the  amount  of  the 
dividends  and  interest,  &c.,  may  vary  from  time  to  time ; 
and  it  must  first  be  ascertained  how  much  the  wife  gets 
from  the  948/1  6s.  4</.  Bank  Annuities,  and  how  much  she 
has  from  funds  settled  to  her  separate  use ;  then  it  will  be 
seen  how  much  is  required  to  make  up  the  200/.  Accord- 
ing to  my  judgment,  that  is  a  payment  which  it  is  impos- 
sible to  value.  It  would  be  necessary  to  put  a  valuation  on 
the  lite  of  the  wife,  then  to  see  how  much  she  is  likely  to 
have  from  the  Bank  Annuities,  and  then  how  much  from  the 
money  to  be  settled  to  her  separate  use.  Such  a  payment 
does  not  bear  a  single  characteristic  of  an  annuity,  which  is 
the  payment  of  a  certain  sum  of  money.     I  am  also  of 
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opinion  that  this  is  not  a  debt  proTeable  under  the  178th 
section.     That  clause  onlj  contemplates  a  liability  to  pay 
money  upon  a  contingencyy  and  it  must  be  a  large  con- 
struction of  the  enactment  to   bring  this  case  within  it 
Its  object  was  to  discharge  bankrupts  from  a  contingent 
liability,  and  on  the  other  hand  to  enable  creditors  to  be 
paid  out  of  the  effects.     It  enacts  that  if  any  bankrupt 
shall  have  contracted,  **  before  the  6iing  of  a  petition  for 
adjudication  of  bankruptcy,  a  liability  to  pay  money  on  a 
contingency/ — this  money  is  not  payable  on  a  contingency, 
the  liability  ceases  upon  the  parties  a^n  living  together, — 
"  the  person  with  whom  such  liability  has  been  contracted 
shall  be  admitted  to  claim  for  such  sum  as  the  Court  shall 
think  fit."    Therefore,  under  that  section,  the  contingent 
liability  is  not  a  matter  for  valuation,  but  the  Court  is  to  fix 
the  sum  for  which  proof  is  to  be  made.     According  to  the 
aigumentfor  the  defendant,  there  must  be  successive  valua- 
tions of  each  successive  quarterly  payment.     The  difficulty 
is  to  see  upon  what   principle   the  Court  could  fix   the 
amount.     I  concur  with   the  judgment  of  the  Court  of 
Queen's  Bench  in   Warburg  v.  Tucker  (a\  that  **the  sec- 
tion seems  to  contemplate  only  the  happening  of  one  con- 
tingency whereupon  the  whole  demand  shall  be  ascertained.** 
Another  ground  is,  that  the  money  to  be  recovered  on  this 
covenant  is  not  certain.    If  an  action  were  brought,  it  could 
only  be  recovered  in  the  shape  of  damages,  and  in  order  to 
ascertain  their  amount  various  calculations  must  be  gone 
into.     For  these  reasons  I  am  of  opinion  that  this  is  not 
a  claim  proveable  either  under  the  175th  or  the  178th 
section. 

Chaknell,  B. — I  am  also  of  opinion  that  the  plaintiff  is 
entitled  to  recover.    It  is  argued  that  this  claim  is  proveable 

(a)  5  E.  &  B.  384.  396. 
VOL.  IV.— N,  S.  F  EXCH. 
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under  the  1 75th  section  as  **aii  annaity."    In  my  opinion 
it  is  not.     It  is  not  a  coTenant  to  pay  a  specific  snm  of 
money  during  the  joint  lives  of  the  bankrupt  and  his  wife, 
but  a  covenant  to  pay  soch  a  sum  a%  together  with  the 
income  from  certain  Bank  Annuities  or  other  funds  settled 
to  the  separate  use  of  the  wife,  shall  amount  to  200L  a  year. 
It  seems  to  me  that,  having  regard  to  the  uncertainty  of 
the  sum  covenanted  to  be  paid,  this  is  not  an  annuity  pn>ve« 
able  under  the  I75th  section.    Then  is  it  a  debt  payable 
upon  a  contingency  within  the  177th  section,  or  a  liability 
to  pay  money  upon  a  contingency  within  the  178th  section  ? 
The  language  of  the  178th  section  is  new ;  that  of  the 
177th  section  corresponds  with  the  language  of  the  56th 
section  of  the  6  Gea  4,  c  16 ;  and  there  is  this  manifest 
distinction  between  them — the  one  points  to  a  debi  con- 
tracted by  the  bankrupt,  the  other  to  a  SabiSfy^  and  that 
may  include  a  class  of  cases  which  might  not  come  within 
the  definition  of  <<  debts.**    But  although  there  is   that 
difference  in  the  sections,  that  the  one  points  to  a  debt  the 
other  to  a  liability,  each  points  to  a  contingency.     In  my 
opinion  the  contingency  mentioned  in  the  1 77th  section  is 
the  same  contingency  as  that  mentioned  in  the  178th  sec- 
tion ;  and  I  think  that  this  is  not  a  contingency  of  that 
description.     Under  the  177th  section   the  Court  is   to 
ascertain  the  value  of  the  debt ;  under  the  178th  the  claim 
is  to  be  admitted  for  such  as  the  (]!ourt  shall  think  fit. 
That  means  one  single  claim  which  may  be  valued  or 
allowed  prospectively,  not  a  claim  which  must  be  valued 
from  time  to  time  and  depending  on  a  variety  of  contin- 
gencies.    I  am  therefore  of  opinion  that  this  is  not  an 
annuity,  or  a  debt,  or  liability,  proveable  under  either  of 

these  sections. 

Judgment  for  the  plaintiff. 
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Ann  Habdcastlb,  Administratrix  of  Thomas  Habdca8TLE» 

V.  The  South  Yoruhirb  Railway  and  River  Dun      ''■"•  ^'' 
Company. 

JlIECLARATION— That  the  defeDdaDts  were  pomeflsed  Wber*  an 
of  certain  land  near  to  and  adjoining  a  certain  [(a)  common  made  near 
and  public  footway,  and  also  of  a  certain  laige  reservoir,  tobatantiaiij 
hole  or  dam,  then  being  in  and  upon  the  said  land  and  ^bUe'h^h. 
within  a  short  distance  of  the  said  common  and  public.  !!!I*uJ!?" 

»  nDon  law  bo 

footway  and  then  containing  a  large  quantity  of  water;  •'^ipnlif* 
and  the  existence  of  the  said  reservoir,  hole  or  dam,  so  p^*''  o^  ^« 

land  by  a 

being  in  and  upon  the  said  land  and  so  adjoining  the  said]  penon  who  ha* 

.  IT  C7  J    gtrayed  off  the 

common  and  public  footway  was  ^dangerous  to  any  person  highway  and 
passing  along  the  footway,  either  by  night  or  day,  even  if  ezcaTation. 
ordinary  caution  were  employed  by  such  person ;  and  it 
was  the  duty  of  the  defendants,  before,  &c.,  to  have  so 
sufficiently  guarded,  fenced  off  and  railed  in  the  said  land 
and  the  reservoir,  &&,  as  to  prevent  damage  or  injury  to 
any  person  lawfully  passing  in  and  along  the  footway ;  yet 
the  defendants,  while  they  were  so  possessed  of  the  said 
land  and  also  of  the  reservoir,  wrongfully  permitted  the  said 
land  and  also  the  reservoir  to  be  wholly  unguarded  and  not 
fenced  off  or  railed  in :  that  by  means  of  the  premises  and 
for  want  of  proper  and  sufficient  guarding,  fencing  off  and 

(a)  Tbe  learned  Judge  at  the  and  upon  the  said  land  within  a 

trial  having  pointed  out  that  there  short  distance  of  the  said  common 

was  no  obligation  to  fence,  it  was  public  footwaj,  Bnd  filed  the  tame 

proposed  to  amend  the  dtdara-  with  a  large  quantitj  of  water ; 

tion  bj  substituting  for  the  words  and  the  existence  of  the   said 

between  brackets   [ancient  com-  reservoir,  hole  or  dam  mo  contain* 

mon    and    public  footwaj,    and  ing  the  eaid  water  so  being  in  and 

made  and  comirueted  a  certain  upon  the  said  land  and  so  adjoin* 

large  resenroir,  hole  or  dam  in  ing  the  said  ancient^' 
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1850.       railing  in  of  the  same,  the  said  ^Thomas  Hardcastle,  who 

^-^^^'-^      was  lawfully  passing  in  and  along  the  said  footway,  lost  his 

V.  way  and  missed  his  path  and  fell  into  the  reservoir  and  was 

South 
ToKsiHiKs    thereby  killed,  &c. 

liV^         Pleas.— First  2  Not  guilty.     Secondly,  that  the  existence 

^oMPiKrf   of  *«  reservoir  was  not  dangerous  to  any  person  passing 

along  the  highway  by  night  or  day,  if  ordinary  caution  was 

employed  by  such  person.     Thirdly,  that  it  was  not  the 

duty  of  the  defendants  to  have  so  sufficiently  guarded, 

fenced  off  and  railed  in  the  said  land  and  reservoir,  so 

as  to  prevent  damage  to  persons  passing  along  the  footway. 

Upon  these  pleas  issue  was  joined. 

At  the  trial,  before  Martin,  B.,  at  the  Yorkshire  Summer 
Assizes,  it  appeared  that  the  plaintiff  was  the  widow  and 
administratrix  of  Thomas  Hardcastle.  The  defendants 
were  the  proprietors  of  the  River  Dun  Navigation.  On 
the  night  of  the  23rd  of  May,  1858,  the  deceased  left  Rother- 
ham  to  walk  to  Sheffield.  The  footpath  from  Rotherham 
to  Sheffield  is  an  ancient  footpath  leading  along  the  side  of 
the  canal  for  about  300  yards  to  a  point  at  which  it  is 
bounded  on  one  side  by  a  lock,  and  on  the  other  by  a 
small  cutting  or  by-wash  for  passing  the  surplus  water.  At 
this  point  the  pathway  turns  to  the  right  over  a  bridge 
crossing  the  by-wash.  A  person  continuing  straight  on  in 
the  direction  of  the  pathway,  and  not  turning  to  the  right 
in  order  to  go  over  the  bridge,  would,  if  not  prevented  by 
the  arm  of  a  lock  upon  the  canal,  find  himself  upon  a 
grassy  spot  or  buttress,  about  five  yards  long  by  seven 
broad,  between  the  lock  and  the  by-wash,  level  with  the 
footway,  wholly  unfenced,  and  having  a  fall  of  about  three 
yards  to  the  water.  On  the  morning  of  the  24th  deceased 
was  found  drowned  just  below  this  point.  About  twenty- 
four  years  ago  the  defendants'  predecessors  as  proprietors 
of  the  navigation,  made  a  new  cut     The  cut  consisted  of 
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a  laige  reservoir  out  of  which  were  two  branches^  one  the 
canal  for  the  boats  to  navigate  in,  the  other  the  by-wash 
above  mentioned.  The  divirion  between  these  two  branches 
was  the  buttress  or  projectii^  wall :  the  water  for  the  canal 
passing  on  one  side,  the  water  for  the  by*  wash  passing  on 
the  other.  The  bridge  was  firoro  seven  to  ten  yards  from 
the  end  of  the  buttress.  It  was  assumed  on  both  sides  that 
the  deceased  had  walked  up  the  footway  along  the  canal 
and  then,  instead  of  turning  to  the  right  and  going  over  the 
bridge,  continued  to  walk  straight  on,  and  walked  into  the 
reservoir  at  the  end  of  the  buttress  near  to  the  point  where 
the  body  was  found.  Evidence  was  given  that  the  deceased 
was  intoxicated,  and  there  was  conflicting  evidence  as 
to  whether  the  place  at  which  the  deceased  fell  in  was 
dangerous. 

Upon  these  facts  the  learned  Judge  directed  the  jury 
that  the  defendants  were  bound  to  fence  this  place,  reserv- 
ing leave  to  the  defendants  to  move  to  enter  a  verdict  on 
the  third  plea;  the  Court  to  be  at  liberty  to  amend  the 
pleadings  in  any  way  they  might  think  fit.  He  left  it  to  the 
jury  to  say  whether  the  place  was  dangerous,  and  whether 
the  defendants  were  guilty  of  negligence  in  leaving  it  un- 
fenced  ;  and  secondly,  whether  the  deceased  by  the  exercise 
of  ordinary  caution  could  have  avoided  the  danger :  saying 
that  the  jury  would  probably  think  that  the  defendants 
ought  hot  to  have  left  the  way  in  a  state  dangerous  to 
drunken  men.  The  jury  found  that  the  place  was  danger- 
ous to  persons  using  ordinary  caution ;  that  Hardcastle's 
death  was  not  caused  by  any  negligence  or  any  drunken- 
ness or  misconduct  on  his  part ;  that  he  was  using  ordinary 
caution,  and  that  his  death  was  caused  solely  by  the  dan- 
gerous nature  of  the  locality.  A  verdict  was  entered  for 
the  plaintiff. 

AthertoHf  in  Michaelmas  Term,  obtained  a  rule  nisi  to 
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enter  a  yerdict  for  the  defendants  upon  the  ground  that 
the  alleged  duty  of  the  defendants  to  fence  was  not  proved ; 
or  why  the  judgment  should  not  be  arrested,  on  the  ground 
that  the  declaration  did  not  shew  facts  from  which  the 
alleged  duty  arose  in  point  of  law. 

Overend  shewed  cause  (a). — Before  this  bridge  was  made 
there  was  a  public  highway  on  solid  ground  which  has  since 
been  intersected  by  the  new  cut    The  cut  is  a  nuisance  to 
the  highway.     It  is  *'a  nuisance  to  dig  a  ditch  or  make  a 
hedge  overthwart  the  highway,  &c.»  or  to  do  any  other 
act  which  renders  it  less  commodious:**  Bac.  Abr.  High- 
ways (D.).     The  nuisance  need  not  be  on  the  highway 
itselC     Thus  a  gunpowder  mill  adjoining  a  highway  may 
be  a  nuisance  to  the  highway  :  Bex  t.  Taylor  (ft).     So  it  is 
a  nuisance  to  keep  a  mischievous  animal  near  a  highway. 
The  enjoyment  of  the  road  was  rendered  less  secure  by 
leaving  this  excavation  unfenced.     In  Firmstone  v.  Whee^ 
ley  (c\  Polloekf  C.  B.,  said : — **  Suppose  a  person  digs  so 
near  a  highway  as  to  render  it  dangerous  unless  fenced  by 
day  and  lighted  by  night,  &&,  there  being  a  duty  to  guard 
the  public,  a  person  injured  would  have  a  right  to  sue 
in  case."      Caupland  v.  Hardingham  {d)  and   Barnes  v. 
Ward{e)  shew  that  an  action  for  negligence  in  not  railing 
in  an  area  adjoining  the  highway  may  be  maintained  by 
one  who  falls  into  it.     [Po/iocK  C.  B.— That  is  different 
finom  the  case  where  a  pit  is  dug  near  a  highway  into  which 
a  man  cannot  fall  unless  he  first  trespasses  on  the  land 
adjoining  the  highway.  Martin^  B. — In  Bamei  v.  fFard  (e) 
the  danger  might  have  affected  a  person  on  the  footway 


(«)  Jan.  11.  Before  Pottock, 
C.  B.,  Martin,  B.,  Watson^  B., 
and  ChanneUt  B. 

(b)  2  Stra.  >167. 


(c)  2  D.  &  L.  208. 

(d)  3  Camp.  398  ;  see  9  C.  B. 
413.  419. 

(e)  9  C.  B.  392. 
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itself.  fVaisan,  B.— Do  700  contend  that  if  a  shaft  is 
sank  lo  an  open  unindoaed  country  within  fifty  or  sixty 
yards  of  the  highway  (a),  the  owner  is  bound  to  put  up  a 
fence  against  the  highway  ?  Why  should  not  the  penon 
whose  duty  it  is  to  repiur  the  highway  fence  it?]  In 
Barnes y.  Ward {b),Cresw)ett,  J.,  suggested  that  **  the  public 
may  acquire  a  right  something  analogous  to  the  servitude 
of  the  old  Roman  law,  vis.,  that  the  land  adjoining  shall  be 
left  in  such  a  state  as  to  protect  the  public  in  the  use  of  the 
hi^way."  [Channelly  B. — The  reservoir  being  made  across 
the  old  line  of  road,  though  the  right  of  way  over  what  is 
now  the  reservoir  only  have  been  extinguished  by  some 
statutable  authority,  yet  it  remains  up  to  the  reservoir.] 
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Atherton  and  Cleasby^  in  support  of  the  rule. — ^It  must 
be  taken  that  the  persons  who  constructed  the  reservoir 
acted  lawfully.  The  declaration  treats  the  existing  way  as 
the  ancient  way.  And  the  question  is  whether  the  con- 
struction of  the  reservoir  near  to  the  ancient  footway 
imposed  on  the  defendants  or  their  predecessors  the  obliga- 
tion of  guarding,  fencing,  or  railing  off  their  own  land. 
{Mariinj  B. — There  is  probably  no  duty  to  fence,  but  the 
reservoir  in  an  unfenoed  state  mav  be  a  nuisance  to  the 
footway.]  It  is  not  denied  that  if  an  individual  does  any- 
thing on  or  adjacent  to  a  highway  which  is  a  nuisance 
to  persons  on  the  highway,  and  damage  is  thereby  caused 
to  any  one,  an  action  is  maintainable.  An  action  might 
have  been  sustained  in  the  present  case  if  the  state  of  things 
had  rendered  the  use  of  the  way  less  commodious.  [Mar- 
tin^ B. — The  jury  found  that  the  plaintiff  was  using  the 
way  with  sufficient  care  and  caution,  and  that  the  place  was 
rendered  dangerous  by  the  acts  of  the  defendants.]  Sup- 
pose a  person  cuts  a  deep  trench  at  the  side  of  a  highway, 
(a)  See  5  &  6  Wm.  4,  c.  50,  s.  70.  (h)  9  C.  B.  892. 
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1859.        ^^^  trench  may  be  dangerous  to  persons  who  are  actually  on 

^"'^    '      the  highway  itself.     Here,  if  persons  do  not  stray  off  the  road 

V.  they  are  in  no  danger.  If  the  injury  is  caused  by  straying  it 

SoCTB 

ToRKBHiBE    is  not  the  result  of  that  which  is  aUeged  to  be  the  unlawful 

AND  ^     ^^^     ^^  Barnes  v.  Ward  {a)  the  ground  of  the  decision 

CoNPANT."    ^®®  ^^^  *^®  unfenced  area  was  a  nuisance  to  the  way  itself; 

since  the  excavation  abutted  on  the  highway. — They  referred 

also  to  The  Manchester ^  Sheffield  and  Lincolnshire  Railway 

Company,  App.,  v.  Wallis,  Resp.  {b\  and  Roberts  v.  The 

Great  fVestem  Raihoay  Company  {e).    [Martin,  B.^  referred 

to  Manley  v.   The  S^.  Helen's  Canal  and  Railtoay  Com-- 

pany  (d). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  ^as  now  delivered  by 

Pollock,  C.  B. — This  action  was  tried  before  roy  brother 
Martin  at  the  last  Yorkshire  Assizes.  The  jury  found  a 
verdict  for  the  plaintiff,  and  the  defendants  had  leave  to 
move  to  enter  a  verdict  for  them,  upon  a  traverse  of  an 
averment  in  the  declaration,  that  the  defendants  were 
bound  to  fence  a  reservoir  mentioned  in  it.  The  parties 
had  also  leave  to  amend  the  pleadings,  and  the  plaintiff, 
before  the  argument  upon  a  rule  obtained  by  the  defend- 
ants to  enter  the  verdict  for  them  upon  the  leave  reserved, 
made  an  amendment  It  is  immaterial  to  refer  to  it, 
because  we  think  that  not  only  upon  the  traverse  but  upon 
the  facts  of  the  case,  as  proved  at  the  trial,  the  defendants 
are  entitled  to  our  judgment.  The  plaintiff  was  the  widow 
and  administratrix  of  Thomas  Hardcastle  who  was  drowned 
upon  the  22nd  of  May,  1858.  The  defendants  are  the 
proprietors  of  a  navigation  called  "  The  Dun  Navigation." 

(a)  9  C.  B.  392.  (c)  4  C.  B.  (N.  S.)  506. 

(5)  14  C.  B.  213.  (d)  2  H.  &  N.  840. 


HILARY  TKRM,    22    VICT. 

Upon  the  night  of  the  daj  before  mentioned,  the  intestate 
left  Rotherham  to  walk  to  Sheffield,  but  was  drowned  in 
the  place  hereafter  described     The  action  was  brought 
against  the  defendants  under  Lord  Campbell's  Act.     'the 
defendants'  predecessors  were  the  proprietors  of  the  navi- 
gation, and  about  twentj-four  years  ago  they  made  a  new 
cut.     The  cut  consisted  of  a  laige  resenroir  out  of  which 
there  were  two  branches,  one  a  canal  for  the  boats  to  navigate 
in,  the  other  a  by-wash  for  the  surplus  water  to  flow  away. 
The  division  between  these  two  branches  was  a  buttress 
or  projecting  wall ;  the  water  for  the  canal  passing  on  one 
nde,  the  water  going  through  the  by-wash  passing  on  the 
other.     There  was  an  ancient  footpath  from  Rotherham  to 
Sheffield,  which  passed  along  the  by-wash,  was  continued 
over  it  by  a  bridge,  and  then  proceeded  to  Sheffield.     The 
bridge  was  from  seven  to  ten  yards  from  the  end  of  the 
buttress  or  projecting  wall,  and  a  person  who  continued  to 
walk  straight  up  the  pathway  along  the  by- wash,  and  who 
did  not  turn  a  little  to  the  right  in  order  to  go  over  the 
bridge  would,  unless  prevented  by  the  arm  of  a  gate  to 
a  lock  upon  the  canal,  get  upon  a  grassy  spot,  and  if  he 
continued  walking  on  would  go  over  the  buttress  or  pro- 
jecting wall  into  the  reservoir.     It  was  assumed  upon  both 
sides  that  the  intestate  had  walked  up  the  footway  along  the 
by-wash,  and  then  instead  of  turning  to  the  right  and  going 
over  the  bridge,  continued  to  walk  straight  on  and  went  into 
the  reservoir  at  the  end  of  the  buttress  and  was  drowned.  At 
the  trial  a  statement  was  made  that  the  course  of  the  way 
was  altered  when  the  new  cut  was  made,  but  no  evidence 
was  given  of  this,  nor  indeed  is  the  cause  of  action  alleged 
in  the  declaration  founded  upon  it ;  and  after  such  a  lapse 
of  time  we  think  it  must  be  taken  that  the  present  way  is 
the  lawful  one. 

The  authority  relied  upon  by  the  plaintiff  was  Barnes  v. 
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Ward{a\  aod  with  the  judgment  in  that  case  we  entirely 
concur.  The  fiu:t8  there  were,  that  the  defendant  being 
pooBcopcd  of  land  abutting  on  a  public  footway  excavated 
ao  area  in  the  course  of  building  a  house  immediately 
adjoining  the  footway  and  left  it  unprotected,  and  a  person 
walking  in  the  night  time  fell  in  and  was  killed.  The 
Court  held  that  the  defendant  was  liable.  The  principle 
of  the  decision  was  that  such  an  excavation  was  a  public 
nuisance,  and  that  an  individual  injury  arising  from  such 
a  nuisance  was  the  subject*matter  of  an  action,  to  the  party 
aggrieved 

That  a  private  injury  arising  from  a  public  nuisance  is 
the  subjectHnatter  of  an  action  for  damages  is  a  doctrine  as 
old  as  any  in  the  common  law ;  and  if  we  were  of  opinion 
that  the  state  of  the  reservoir  in  the  present  case  was  a 
nuisance  to  the  footpath,  and  that  the  plaintiff  was  sub- 
stantially in  the  right,  notwithstanding  that  we  thought  the 
{orm  of  the  declaration  was  defective,  and  that  there  was  no 
such  oUigation  to  fence  as  therein  alleged,  we  should  be 
desirous  to  aid  the  plaintiff;  but  we  are  of  opinion  that  she 
has  no  right  of  action  against  the  defendants. 

When  an  excavation  is  made  adjoining  to  a  public  way, 
so  that  a  person  walking  upon  it  might,  by  making  a  ftbe 
step,  or  being  affected  with  sudden  giddiness,  or,  in  the 
case  of  a  horse  or  carriage  way,  might,  by  the  sudden  start* 
ing  of  a  horse,  be  thrown  into  the  excavation,  it  is  reason- 
able that  the  person  making  such  excavation  should  be 
liable  for  the  consequences;  but  when  the  excavation  is 
made  at  some  distance  from  the  way,  and  the  person  falling 
into  would  be  a  trespasser  upon  the  defendant's  land  before 
he  reached  it,  the  case  seems  to  us  to  be  different  We  do 
not  see  where  the  liability  is  to  stop.  A  man  getting  off  a 
road  on  a  dark  night  and  losing  his  way  may  wander  to  any 

(a)  9  C.  B.  302. 
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extent,  and  if  the  question  be  for  the  jury  no  one  could 
tell  whether  he  was  liable  for  the  consequences  of  his  act 
upon  his  own  land  or  not  We  think  that  the  proper  and 
true  test  of  legal  liability  is,  whether  the  excavation  be 
substantially  adjoining  the  way,  and  it  would  be  very  dan- 
gerous if  it  were  otherwise, — if  in  every  case  it  was  to  be 
left  as  a  fieu^t  to  the  jury,  whether  the  excavation  were 
soflSciently  near  to  the  highway  to  be  dangerous. 

When  a  man  dedicates  a  way  to  the  public,  there  does 

not  seem  any  just  ground,  in  reason  and  good  sense,  that  he 

should  restrict  himself  in  the  use  of  his  land  adjoining,  to 

any  extent,  further  than  that  he  should  not  make  the  use 

of  the  way  dangerous  to  the  persons  who  are  upon  it  and 

using  it ;  to  do  so  would  be  derogating  from  his  grant :  but 

he  gives  no  liberty  or  licence  to  the  persons  using  the  way 

to  trespass  upon  his  adjoining  land,  and  if  they  in  so  doing 

come  to  misfortune,  we  think  they  must  bear  it,  and  the 

owner  of  the  land  is  not  responsible.     If  fences  are  to  be 

put  up,  it  would  seem  more  reasonable  that  they  should  be 

put  up  by  those  who  use  the  way,  or  those  who  are  under 

the  obligation  to  repair  it,  than  by  the  person  who  dedicated 

it  to  the  public,  or  his  successors ;  and  as  we  are  clearly  of 

opinion  that  there  is  no  such  obligation  to  fence,  as  alleged 

in  the  declaration,  and  also  that,  upon  the  above  state  of 

facts,  there  is  no  liability,  our  judgment  is  in  accordance 

with  the  principle  of   the  case  of  BIytk  v.  Topham  (a), 

which  we  think  is  the  true  one.     The  rule   to  enter  a 

verdict  for  the  defendant  must  therefore  be  made  absolute. 

Rule  absolute, 
(a)  Cro.  Jac.  158. 
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Jku   19.  10U2IG   V. 

A*  .dtBiiii..  JJeCLARATION— John  Toans^  nnsnee  of  the  bond 
girentoclie  bereuiafter  mentioiied,  to  whom  the  aud  bond  has  been 
Jjf^^f**  assigned  by  A.  F.  Bayfonl,  one  of  the  registnis  of  her 
Vict-  e.  77  Majesty  8  Court  of  Probate,  bv  ofder  of  the  Riffht  Honor- 
ov^ntitm,  h      able  Sir  Ciesswell  Ciesswell,  Knijrfat,  Judi^e  of  the  sud 


tbe83rd   Comt,  and  piiraaant  to  the  statute  in  sodi  case  made  and 

_  _|  Off  u^st  

Act,  to  a  to  pfo^ided,  by  &c^  his  attorney,  sees  &a :  For  that,  on  the 

to  14th  Janoaiy  a.dl  1854,  one  A.  Oxby  and  the  defendant, 

nrTnuBe:  ^^^  ^^^  ^  Brand  wood,  by  bond  of  that  date,  under  their 

22  ir!^  &  9[h  i^'^^P^^ve  hands  and  seals,  acknowledged  theunelTes  to  be 

mi^«im^«  holden  and  finnly  bound  unto  the   R^t  Reverend  &c 

^^tbe"*^  Lord  Bishop  of  Chester  in  the  sum  of  400(ML,  to  be  paid 

tmi^nee  to  uuto  the  Said  Lord  Bishop,  &c.,  with  a  condition  thereunder 

numtmiii  an  . 

aetiooooiii-  written. — (The  declaration  then  set  out  the  condition, 
in  hb  own  which  was  in  the  usual  form,  for  exhibiting  an  iuTentorv, 
tfant  Aet  ^^^y  administering,  and  making  an  account;  and  breaches 

were  assigned  in  the  terms  of  the  condition.) — That  after 
the  said  bond  had  become  forfeited,  and  before  the  passing 
of  an  act  of  parliament  passed  &c.  (21  &  22  Vict.  c.  95\ 
the  now  defendant  was  cited  (to  wit  under  and  by  virtue 
of  a  monition  issued  in  due  form  of  law  from  and  out  of 
the  Consistory  Court  of  the  said  Lord  Bishop  of  Chester, 
bearing  date  the  5th  day  of  November,  1857,)  to  appear 
in  the  said  Consistory  Court  at  the  time  and  place  in  that 
behalf  mentioned  in  the  said  monition,  and  then  and  there 
to  shew -cause  (amongst  other  things)  why  the  aforesaid 
bond  should  not  be  permitted  to  be  sued  for  at  common 
law;  which  said  monition  and  the  proceedings  therein 
were  pending  in  the  said  Consistory  Court  when  the  said 
act  of  parliament  came  into  operation.     That  after  the  said 
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Act  came  into  operation,  to  wit  on  the  15th  day  of  February»       1859. 
1858,  her  Majesty's  Court  of  Probate,  on  application  made      *^Q^ 
to  that  Court  in  a  summary  way  pursuant  to  the  provisions  *• 

of  the  said  Act  and  the  rules  and  practice  of  the  said  Court, 
and  on  being  satisfied  that  the  condition  of  the  said  bond 
had  been  broken,  ordered  A.  F.  Bayford,  then  being  one 
of  the  registrars  of  the  said  Court,  to  assign  the  said  bond 
to  J.  Young  (the  now  plaintiff)  in  the  said  order  named. 
And  afterwards,  on  the  26th  day  of  February  a.  d.  1858, 
the  said  A.  F.  Bayford,  then  being  such  registrar  as  afore- 
said, by  indorsement  on  the  said  bond  made  and  signed  by 
him  as  such  r^^trar  and  sealed  with  the  seal  of  the  said 
Court  of  Probate,  in  pursuance  of  the  said  order  and  of  the 
provisions  of  the  said  act  of  parliament,  assigned  the  said 
bond  to  the  plaintiff.  Whereupon  the  plaintiff  became 
entitled  to  sue  upon  the  said  bond  in  his  own  name  and  to 
recover  thereon,  as  trustee  for  all  persons  interested,  the 
full  amount  recoverable  in  respect  of  the  aforesaid  breaches 
respectively  of  the  said  condition  of  the  said  bond,  accord- 
ing to  the  provisions  of  the  said  Act. — The  declaration 
then  alleged  non-payment  of  the  4000/.  to  the  Bishop  of 
Chester,  or  to  the  plaintiff  as  such  assignee,  or  to  any  other 
persons,  and  concluded  with  an  averment  that  the  plaintiff, 
as  assignee  as  aforesaid,  and  as  a  trustee  for  all  persons 
interested,  according  to  the  provisions  of  the  said  Act, 
brings  this  suit  &c. 

Demurrer  and  joinder  therein.  The  joinder  in  demurrer 
was  dated  the  20th  of  April,  1858,  and  the  case  was  in  the 
special  paper  for  argument  in  last  Trinity  Term. 

TamSfuonf  in  support  of  the  demurrer. — The  question  is» 
whether,  after  the  passing  of  the  20  &  21  Vict.  c.  77>  this 
bond  could  be  assigned  to  the  plaintiff  so  as  to  enable  him 
to  sue  upon  it  in  his  own  name.     It  is  submitted  that  the 
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action  must  be  brought  in  the  name  of  the  Bishop.  The 
21  Hen.  8»  c.  6,  s.  3»  was  the  first  Act  which  enabled  the 
Ordinary  to  take  surety  for  the  true  administration  of  the 
effecu  of  an  intesUte.  The  22  &  23  Car.  2,  c.  10,  a.  1, 
required  all  Ordinaries,  having  power  to  commit  adminis* 
Oration  of  the  goods  of  persons  dying  intestate,  to ''  take 
suflBcient  bonds  with  two  or  more  able  sureties,  respect 
being  had  to  the  value  of  the  estate,  in  the  name  of  the 
Ordinary."  The  2nd  section  prescribes  the  form  of  the 
condition,  which  has  been  followed  in  this  case.  By  sec- 
tion 3,  such  bonds  are  declared  **  to  be  good  to  all  intents 
and  purposes,  and  pleadable  in  any  Courts  of  justice;**  but 
there  is  no  provision  as  to  assigning  them.  That  Act  was 
made  perpetual  by  the  1  Jac.  2,  c.  ITy  &•  6*  Therefore, 
under  that  state  of  the  law,  administration  bonds  were 
assignable  in  equity  only.  Then,  has  the  20  &  21  Vict, 
a  77  made  any  alteration  in  the  law,  as  to  the  power  of 
assigning  bonds  given  before  that  Act  came  into  operation  ? 
The  Ist  section  provides  that  the  Act  **  shall  come  into 
operation  on  such  day,  not  sooner  than  the  Ist  day  of 
January,  1858,  as  her  Majesty  shall  by  order  in  council 
appoint."  The  day  appointed  was  the  Uth  January,  1858. 
By  section  3,  the  testamentary  jurisdiction  of  ecclesiastical 
and  other  Courts  is  abolished;  and,  by  section  4,  such 
jurisdiction  is  vested  in  her  Majesty,  and  is  to  be  exercised 
in  her  name  in  a  Court  to  be  called  the  Court  of  Probate. 
By  section  23,  the  Court  of  Probate  shall  be  a  Court  of 
record,  and  shall  have  the  same  powers  throughout  all 
England,  and  in  relation  to  the  personal  estate  in  all  parts 
of  England  of  deceased  persons,  as  the  Prerogative. Court 
of  the  Archbishop  of  Canterbury  now  has  in  the  province 
of  Canterbury :  provided  that  no  suits  for  legacies,  or  suits 
for  the  distribution  of  residues^  shall  be  entertained  by  the 
Court.    Section  80  repeab  so  much  of  the  21  Hen.  8,  c  5, 
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and  the  22  &  2S  Car.  2,  c.  10,  and  the  1  Jac.  2,  c  17,  ''as 
requires  aay  surety,  bond,  or  other  security  to  be  taken 
from  a  person  to  whom  administration  shall  be  committed.'* 
Section  81  enacts  that  **  eveiy  person  to  whom  any  grant 
of  administration  sAofl  be  committed  shall  give  bond  to  the 
Judge  of  the  Court  of  Probate,'*  ftc,  <'  and,  if  the  Court  of 
Probate  shall  require,  with  one  or  more  surety  or  sureties, 
conditioned  for  duly  collecting,  getting  in,  and  administer- 
ing the  personal  estate  of  the  deceased,*  ftc   By  section  82, 
''  Such  bond  shall  be  in  a  penalty  of  double  the  amount 
under  which  the  estate  and  effects  of  the  deceased  shall  be 
sworn,"  &c.     By  section  83,  **  The  Court  may,  on  applica- 
tion made  on  motion  or  petition  in  a  summary  way,  and 
on  being  satisfied  that  the  condition  of  any  inch  bond  has 
been  broken,  order  one  of  the  registrars  of  the  Court  to 
assign  the  same  to  some  person,  to  be  named  in  such  order, 
and  such  person,  his  executors  or  administrators,  shall 
thereupon  be  entitled  to  sue  on  the  said  bond,  in  his  own 
name,  both  at  law  and  in  equity,  as  if  the  same  had  been 
originally  given  to  him  instead  of  to  the  Judge  of  the 
Courts  and  shall  be  entitled  to  recover  thereon,  as  trustee 
for  all  persons  interested,  the  full  amoimt  recoverable  in 
respect  of  any  breach  of  the  condition  of  the  said  bond." 
The  language  of  the  Slst  section  applies  to  future  bonds 
only;  the  82nd  section  contains  the  same  language  and 
relates  to  the  same  bonds ;  and  the  83rd  section  is  clearly 
in  respect  of  the  same  subject-matter.     If  these  enactments 
were  intended  to  apply  to  other  bonds,  the  language  would 
have  been  ''  bond  to  the  Judge  of  the  Court  of  Probate,  or 
to  the  Ordinary.^  The  84th  section  provides  for  the  transfer 
to  the  Court  of  Probate  of  all  suits  then  pending  in  any 
Court  in  England  respecting  any  grant  of  probate  or  ad- 
ministration.    The  86th  section  renders  valid  all  grants  of 
probdtes  and  administraticxis  made  before  the  commence- 
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1869.       ">^o^  of  *^*^  Act,  which  might  be  void  or  voidable  by 
reason  only  that  the  Courts  from  which  the  same  respec- 
tively were  obtained  had  not  jurisdiction  to  make  such 
grants.     The  87th  section  enacts  that  "legal  grants  of  pro- 
bate and  administration  made  before  the  commencement  of 
that  Act,  and  grants  of  probate  and  administration  made 
legal  by  that  Act,  shall  have  the  same  force  and  effect  as 
if  they  had  been  granted  under  that  Act,  &c. ;  and  all  in- 
ventories and  accounts  in  respect  thereof  shall  be  returnable 
to  the  Court  of  Chancery,  and  all  bonds  taken  in  respect 
thereof  may  be  enforced  by  or  under  the  authority  of  the 
Court  of  Chancery,  at  the  discretion  of  the  Court.**  There 
is  therefore  this  distinction:  bonds  given  under  that  Act 
to  the  Court  of  Probate  may  be  enforced  by  order  of  that 
Court ;  but  with  respect  to  bonds  given  before  that  Act  to 
the  Ordinary,  the  Court  of  Chancery  is  substituted  for  the 
abolished  Ecclesiastical  Court     The  words  **  such  bond* 
in  the  83rd  section  cannot  apply  to  bonds  given  under  the 
old  system,  for  it  provides  that  the  assignee  shall  have  the 
same  right  to  sue  on  the  bond  as  the  Judge  who  assigns  it. 
On  the  2nd  August,  1858,  the  21  &  22  Vict  c.  95  passed, 
to  amend  the  previous  Act.     By  section  15  of  the  21  &  22 
Vict.  c.  95,  "  Bonds  given  to  any  archbishop,  bishop,  or 
other  person  exercising  testamentary  jurisdiction  in  respect 
of  grants  of  letters  of  administration  made  prior  to  the  llth 
day  of  January,  1858,  or  in  respect  of  grants  made  in  pur- 
suance of  the  Court  of  Probate  Act  or  of  this  Act,  whether 
taken  under  a  commission  or  requisition  executed  before 
or  after  the  said  1 1  th  day  of  January,  shall  enure  to  the 
benefit  of  the  Judge  of  the  Court  of  Probate,  and,  if  neces- 
sary, shall  be  put  in  force  in  the  same  manner  and  subject 
to  the  same  rules  (so  far  as  the  same  may  be  applicable^o 
them)  as  if  they  had  been  given  to  the  Judge  of  the  said 
Court  subsequently  to  that  day."  .  This  statute  has  not 
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a  retrospective  effect:   Moan  v.  Burden  (a),  Pinham  ▼. 
SouUer  {b),  WHUams  y.  Smith  (c). 
The  Court  then  called  on 

Dr.  PhilUmore  (with  whom  was  Cole)  to  support  the 
declaration.— It  is  conceded  that  the  20  &  21  Vict  c.  77 
came  into  operation  when  the  Consistorial  Court  of  the 
Bishop  of  Chester  was  at  an  end;  but  it  never  could 
have  been  the  intention  of  the  legislature  that  no  Court 
should  have  jurisdiction  over  these  bonds.  It  is  assumed 
that  the  jurisdiction  is  transferred  to  the  Court  of  Chan- 
cery by  the  87th  section  of  that  Act ;  but  the  object  of 
that  section  was  to  provide  for  cases  where  an  administra- 
tion was  granted  with  a  stamp  duty  insufficient  to  cover 
the  personal  estate,  and  it  was  necessary  to  obtain  a  new 
grant  with  the  proper  stamp  duty.  That  construction  is 
corroborated  by  the  latter  part  of  the  section,  which  pro« 
vides  that  the  inventories  and  accounts  shall  be  returnable 
to  the  Court  of  Chancery.  If  the  plaintiff's  construction 
be  correct,  there  was  no  occasion  for  the  provision  of  the 
15th  section  of  the  21  &  22  Vict,  c  95.  [MarHny  B.— The 
words  of  the  87th  section  of  the  20  &  21  Vict.  c.  77,  are, 
**  all  bonds  taken  in  respect  thereof,**  that  is  of  '*  legal  grants 
of  probate  and  administration  made  before  the  commence- 
ment of  this  Act.''  New  powers  are  given  to  the  new 
Judge  in  respect  of  probate  ;  but  for  some  reason  the 
legislature  did  not  think  fit  to  transfer  to  him  the  old 
bonds',  but  left  them  to  be  enforced  by  the  Court  of 
Chancery.]  On  the  motion  in  the  Court  of  Probate,  that 
this  bond  "  be  attended  with"  for  the  purpose  of  suit,  it 

was  submitted  that  the  Court  had  authoritv  to  deal  with 

ft 

it  as  a  matter  testamentary  in  a  suit  transferred  with  all  its 

(a)  2  Exch.  22.  {h)  8  Exch.  138. 

(c)  2  H.  &  N.  44d« 
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incidents  by  the  84th  section ;  the  learned  Judge  ofdered 
the  bond  to  be  assigned,  leaving  the  Court  of  common  law 
to  deal  with  the  question  of  its  validity :  Ycung  v.  Oxleg  (a). 
Neither  the  Consbtorial  Court  nor  the  Court  of  Chancery 
having  jurisdiction,  this  is  either  a  casus  omissus  in  the  Act, 
or  it  was  intended  by  implication  to  transfer  the  authority 
to  the  Court  of  Probate.  That  it  was  not  the  intention 
to  omit  this  case  appears  from  the  latter  part  of  the  23rd 
section,  which  provides  that  no  suits  for  legacies,  or  suits 
for  the  distribution  of  residues^  shall  be  entertmned  by  the 
Court.  Therefore  where  it  was  intended  that  the  Court 
of  Probate  should  have  no  jurisdiction,  it  is  so  stated  in 
express  terms.  The  4th  section  gives  the  Court  *<full 
authority  to  hear  and  determine  all  questions  relating  to 
matters  and  causes  testamentary;**  and  this  case  fidls  within 
that  cat^ory.  It  would  be  competent  for  the  Court  of 
Probate  to  revoke  this  grant  of  administration ;  then  how 
can  it  be  said  that  the  Court  has  no  power  to  deal  with  the 
bond  ?  The  83rd  section  may  be  construed  by  the  light 
of  the  84th,  which  says  that  **  all  suits,  whether  original  or 
by  way  of  appeal,"  &c.,  **  shall  be  transferred."  It  was 
competent  for  the  Court  of  Probate  to  deal  with  this  bond, 
either  under  the  old  practice,  viz.,  to  order  it  *'  to  be 
attended  with"  for  the  purpose  of  putting  it  in  suit,  or 
under  the  new  practice  prescribed  by  the  83rd  section. 
The  learned  Judge  elected  to  take  the  new  power  given 
by  the  statute.  The  84th  section  having  transferred  all 
existing  suits,  by  implication  gave  the  Court  a  power  over 
this  bond.  But,  at  all  events,  the  21  &  22  Vict.  c.  95  has 
a  retrospective  operation.  The  14th  section  provides  for 
the  transfer  of  all  non-contentious  business  pending  in  any 
Ecclesiastical  Court  at  the  time  when  *'  The  Court  of  Pro- 

(a)  1  Sw.  &  Tr.  25. 
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bate  Act"  came  into  operation.  Then  the  Iffth  section  1359. 
provides  for  bonds  given  to  any  archbishop,  bishop,  &c., 
in  respect  of  grants  of  administration  prior  to  the  11th  day 
of  January,  1858.  A  statute  may  have  a  retrospective 
effect  not  only  by  express  words,  bnt  by  necessary  implica- 
tion. IFdOock,  C.  B.,  referred  to  Boadkmght  v.  Green  (a).] 
In  Wame  v.  Bererfcrd  {b)  the  defendant  set  up  a  defence 
under  a  statute  which  was  repealed  after  plea  pleaded  and 
before  trial  A  verdict  having  been  found  for  the  defend- 
ant, this  Court  held  that  they  must  give  judgment  according 
to  the  law  then  in  existence. 

P01XOCX9  C.  B. — I  am  of  opinion  that  the  action  cannot 
be  maintained.  The  question  arises  in  this  way. — ^The 
20  &  21  VicL  c.  77  makes  assignable  administration  bonds 
given  to  the  Judge  of  the  Court  of  Probate.  This  is  not 
a  bond  given  to  the  Judge  of  that  Court,  but  a  bond  given 
under  the  old  system  to  the  Bishop  of  Chester  as  Ordinary. 
The  inconvenience  of  suits  upon  such  bonds,  after  the 
20  &  21  Vict.  c.  77,  was  discovered,  and  the  21  &  22 
Vict  c.  95  was  passed  to  remedy  it,  and  to  make  bonds 
given  to  an  Ordinary  assignable  in  the  same  way  as  bonds 
given  to  the  Judge  of  the  Court  of  Probate.  But  the  Act 
did  not  come  in  force  until  the  2nd  August,  1858,  whereas 
this  case  was  in  the  paper  for  argument  in  Trinity  Term, 
1858,  and  it  is  conceded  that  if  it  had  been  then  argued 
the  Court  must  have  given  judgment  for  the  defendant 
The  question  is  whether  there  is  anything  in  the  21  &  22 
Vict.  c.  95,  which  makes  it  retrospective,  so  as  to  change 
the  position  of  the  parties  to  the  suit,  and  refer  it  back  to 
the  time  when  the  case  was  standing  for  argument  and 
judgment.  I  think  that  there  is  not,  whatever  may  be  our 
opinion  as  to  what  the  legislature  might  have  intended ; 

(a)  9  M.  &  W.  652.  (&)  2  M.  &  W.  S48. 
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for  although,  where  the  langmge  of  an  Act  satisfies  the 
Court  as  to  what  most  have  been  inteDded,  that  is  soflScient 
ground  for  constming  it  so  as  to  give  efiect  to  that  inten- 
tion ;  what  might  have  been  intended  ought  not  to  operate 
in  the  same  waj.  No  doubt  the  only  effect  of  our  judg- 
ment is  that  the  phuntiff  mist  begin  over  again,  and 
probably  get  a  fresh  order  of  assignment  finom  the  Court 
of  Probate,  but  we  cannot  decide  the  case  on  that  ground. 


MAsmr,  B. — I  am  of  the  same  opinion.  I  collect 
from  the  report  of  Yowng  ▼.  Oxieg  (a)  that  the  Judge 
of  the  Probate  Cotut  gave  no  opinion  on  the  point, 
whether  the  assignment  was  Talid.  It  is  a  well  known 
rule  that  a  bond  is  not  assignable  at  common  law,  so  as 
to  enable  the  assignee  to  sue  upon  it  in  his  own  name- 
That  being  the  rule  of  law,  the  first  question  is,  what  is  the 
true  construction  of  certain  sections  of  the  20  &  21  Vict, 
c.  77,  beginning  with  section  80,  and  especially  section  83  ? 
It  is  clear  that  the  power  to  assign  given  by  the  83rd  section 
relates  to  bonds  given  to  the  Judge  of  the  new  Court,  and 
has  no  reference  to  bonds  given  to  any  Court  previously 
existing.  It  is  difficult  to  say  what  is  the  true  construc- 
tion of  the  87th  section ;  but,  according  to  the  ordinary 
rule,  I  should  have  thought  that  the  intention  of  the 
legislature  was  to  transfer  to  the  Court  of  Chancery  the 
power  over  all  bonds  taken  in  respect  of  legal  grants  of 
probate  and  administration  made  before  the  commence- 
ment of  the  Act,  and  grants  of  probate  and  administration 
made  legal  by  that  Act.  This  is  a  bond  given  upon  a 
grant  of  administration.  After  the  execution  of  the  bond 
and  before  the  assignment  of  it  the  jurisdiction  of  the  old 
Courts  ceased,  and  the  new  Court  came  into  operation ; 
and  I  think  that  under  the  20  &  21  Vict  c.  77,  the  Judge 
of  the  Court  of  Probate  had  no  power  to  assign  such  a  bond. 

(a)  1  Sw.  &  Tr.  25. 
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Then  has  the  assignment  been  rendered  Talid  by  the 
21  &  22  Vict  c.  95  ?  I  think  it  has  not  The  Act  contains 
no  express  words  for  that  purpose.  It  would  require 
strong  language  to  give  the  Act  a  retrospective  operation, 
though  it  would  be  sufficient  if  the  intention  appeared  by 
necessary  implication.  But  there  is  nothing  to  shew  by 
necessary  implication  that  the  Act  is  retrospective.  We 
should  be  glad,  if  we  could,  so  to  construe  it,  as  it  is 
desirable  to  save  expense,  but  we  must  apply  to  it 
that  construction  which  is  the  legal  and  real  effect  of 
the  words  used.  The  general  rule  that  statutes  are  to 
be  constmed  as  applying  to  the  future  not  to  the  past 
was  acted  on  by  the  Court  of  Exchequer  Chamber  in 
VansUtart  v.  Taylor  {a)j  where  all  the  members  of  the 
Court,  except  I^att,  6.,  were  of  opinion  that  the  34th 
section  of  the  Common  Law  Procedure  Act,  1854,  was 
prospective  only,  and  did  not  authorize  an  appeal  on  a  rule 
to  enter  a  verdict  granted  after  the  Act  came  into  operation 
on  a  point  reserved  at  a  trial  before  the  Act  received  the 
Royal  Assent 

Watson,  B. — I  am  of  the  same  opinion.  There  is  no 
provision  in  the  20  &  21  Vict  c  77  for  assigning  a  bond 
of  this  kind  so  as  to  give  the  assignee  a  right  to  sue  in  bis 
own  name.  The  83rd  section,  which  empowers  the  Court 
to  order  one  of  its  registrars  to  assign  the  bond,  and  enables 
the  assignee  to  sue  upon  it  in  his  own  name,  clearly  applies 
only  to  bonds  given  after  the  constitution  of  the  Court  of 
Probate.  The  84tb  section  transfers  all  pending  suits  to 
the  Court  of  Probate,  there  to  be  dealt  with  and  decided 
according  to  the  rules  and  practice  of  that  Court;  but  it 
gives  no  power  to  the  Court  to  assign  bonds  already  given. 
Upon  reading  the  words  of  the  Act,  there  is  no  difficulty, 
and  there  is  nothing  in  it  to  shew  any  intention  of  the 

(a)  4  £.  &  B.  910. 
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legislature  that  ]K>nd8  given  before   the   Act  should  be 
assigned;  on  the  contrary,  the  legislature  repudiates  the 
V.  idea  of  the  Court  of  Probate  dealing  with  them,  and,  by 

the  87  th  section,  provides  that  all  such  bonds  may  be 
enforced  by  the  Court  of  Chancery.  Then,  with  respect 
to  the  21  &  22  Vict  c.  95,  there  is  nothing  to  shew  that 
it  has  a  retrospective  operation.  The  language  of  the  15th 
section  is  entirely  prospective.  It  says  that  bonds  given  to 
any  archbishop,  &c.  shall  enure  to  the  benefit  of  the  Judge 
of  the  Court  of  Probate,  and,  if  necessary,  shall  be  put  in 
force  in  the  same  manner  as  if  they  had  been  given  to  the 
Judge  of  that  Court.  It  does  not  make  good  assignments 
of  these  bonds  theretofore  made  by  the  Judge,  but  only 
says  that  assignments  thereafter  made  shall  be  valid. 

Chaknell,  B. — I  am  also  of  opinion  that  the  defendant 
is  entitled  to  judgment  In  considering  the  question  whe- 
ther the  plaintiff  can  maintain  this  action  as  assignee  of  the 
bond,  the  Court  is  called  upon  to  see  whether  at  the  time 
of  the  joinder  in  demurrer  he  had  any  right  of  action.  I 
am  of  opinion  that  he  had  not.  If  the  case  be  looked  at 
with  reference  to  the  law  as  it  stood  prior  to  the  20  &  21 
Vict  c.  77,  it  will  admit  of  no  doubt ;  and  I  am  clearly  of 
opinion  that  the  83rd  section  of  that  Act  does  not  confer 
on  the  plaintiff  any  right  to  maintain  this  action.  I  am 
disposed  to  agree  with  my  brother  MartirCs  construction  of 
the  87th  section,  and  to  think  that  the  legislature  intended 
that  these  bonds  should  be  under  the  jurisdiction  of  the 
Court  of  Chancery.  Then  comes  the  21  &  22  Vict  c  95, 
the  14th  and  15th  sections  of  which  are  relied  on.  I  do 
not  say  whether  the  words  of  those  sections  may  or  may 
not  have  some  retrospective  operation :  it  is  enough  to  say 
that  they  do  not  legalise  this  action,  which  was  brought 
before  that  Act  passed. 

Judgment  for  the  defendant 
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The    Metropolitan    Saloon    Oicnibub    Company  jam.  24. 

(Limited)  o.  Hawkins. 

JJECLARATION— The  Metropoliton  Saloon  Omnibus  A  Joint  Stock 
Company  (Limited),  duly  incorporated  by  the  style  and  incorporated 

J,  .ji  «  JI1*.  #^L  ••  j»       under  the  1 9  & 

name  aforesaid  under  and  by  Tirtae  of  the  provisions  of  a  20  Vict.  c.  47, 
certain  act  of  parHament  &c  (19  &  20  Vict  c.  47),  by  &c.,  ^il^iTfo" 
their  attorney,  sue  &c  :  For  that  the  defendant  felsely  and  [^J^deHn 
maliciously  did  publish  in  a  certain  letter  addressed  and  *^«  Company, 
sent  by  the  defendant  to  one  R.  Bevan  the  words  following. 
(The  declaration  then  set  out  the  letter,  which  imputed  to 
the  Company  insolvency,  mismanagement,  and  an  improper 
and  dishonest  carrying  on  of  its  affairs.)    The  declaration 
concluded  with  an  allegation  that  by  means  of  the  commit- 
ting of  the  grievances  by  the  defendant  the  Company  were 
greatly  damaged,  injured,  and  brought  into  public  disgrace 
and  contempt,  and  the  value  of  the  property  of  the  Com- 
pany and  of  the  shares  therein  was  depreciated. 

Plea — That,  before  and  at  the  time  of  the  committing 
of  the  grievance,  the  defendant  was  a  shareholder  in  the 
Company,  and  has  ever  since  continued  to  be,  and  was  at 
the  commencement  of  this  suit,  and  now  is,  a  shareholder 
in  the  smd  Company. 

Demurrer  and  joinder  therein. 

JSdtcardSf  in  support  of  the  demurrer. — To  an  action  for 
libel  by  a  Company  incorporated  under  the  19  &  20  Vict, 
c.  47  it  is  no  answer  that  the  defendant  is  a  shareholder  in 
the  Company.  If  it  were,  this  consequence  would  follow, 
that  a  person  who  bought  a  share  in  a  joint  stock  bank 
might  with  impunity  publish  any  slander  against  it.     For 
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1859.        the  purposes  of  this  action  the  defendant  is  a  stranger  to 

j^jj^^[^_     the    corporation.      [Pollock,  C.   B. — A   corporation   may 

LiTAH  Saloon  maintain  an  action  airainst  one  of  its  members  to  recover  a 
Omnibus  Co.  ^  "^ 

V'  penalty  incurred  by  violating  a  bye-law.] 

The  Court  then  called  on 


Stammers  to  support  the  plea. — First,  this  is  not  the 
case  of  a  municipal  corporation,  in  which  the  individual 
members  are  merged  in  the  corporate  body;  but  it  is  a 
quasi  corporation  created  by  the  Joint  Stock  Companies 
Act  (19  &  20  Vict  c.  47,  s.  4),  for  the  purposes  of  trade, 
and  which  is  termed  in  the  Act  **  a  partnership."  In  Ernest 
V.  Nicholh{d)  Lord  Wensleydak  said,  with  reference  to 
companies  of  this  kind :  "  The  legislature  then  devised  the 
plan  of  incorporating  these  companies  in  a  manner  un- 
known to  the  common  law,  with  special  powers  of  manage- 
ment and  liabilities."  So,  in  Smith  v.  The  Hull  Glass 
Company  (5),  Wilde,  J.,  said :  **  I  am  not  aware  that  what 
is  called  a  joint  stock  trading  company,  if  in  fact  a  partner- 
ship exists  between  the  shareholders,  differs  fix>m  an  ordi- 
nary partnership  in  this  respect.*'  Again,  in  Ridley  v.  The 
Plymouth  Grinding  and  Baking  Company  (c),  Parke,  B., 
speaks  of  these  joint  stock  companies  as  quasi  corporations, 
and  for  some  purposes  a  partnership.  [Channell,  B. — 
Those  were  cases  of  contract.]  Though  the  1 3th  section 
of  the  19  &  20  Vict.  c.  47,  s.  4,  uses  the  words  "body 
corporate,"  yet  the  companies  created  under  it  are  in  the 
same  position  as  under  the  7  &  8  Vict  c.  110.  Therefore 
the  Company,  being  only  a  quasi  corporation,  is  for  the 
purposes  of  this  action  a  partnership,  and  a  member  of  it 
cannot  sue  himself:  Story  on  Partnership,  §  220,  Moffat 
and  Others  v.    Van  MiUingen  (d),  Neale  v,    Turton  {e). 

(a)  6  H.  L.  419.  (rf)  2  B.  &  P.  124,  note. 

(6)  8  C.  B.  676.  (e)  4  Bing.  149. 

(c;  2£xch.  711. 
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[Mariinf  B. — Suppose  this  bad  been  an  ordinary  partner-        X859. 
ship ;  I  do  not  see  why  the  other  partners  might  not  have     J^'"^ 
maintained  an  action   against   one   member  who  libelled  utan  Salooh 

Ommibcb  Co. 

the  partnership  (a).]  All  the  shares  in  the  Company  might 
▼est  in  one  person,  and  it  would  be  absurd  to  say  that  he 
could  be  at  the  same  time  both  plaintiff  and  defendant. — 
Secondly,  the  declaration  is  also  bad  on  the  ground  that 
a  quasi  corporation  can  only  maintain  an  action  in  respect 
of  matters  necessarily  incident  to  the  purpose  for  which  it 
was  incorporated :  Paine  v.  The  Guardians  of  the  Strand 
Union  (b).  [Pollock^  C.  B. — How  are  they  to  obtain  redress 
for  an  injury  done  to  their  business  by  a  libel?]  They 
have  a  remedy  by  indictment  or  criminal  information. 
[Pollock,  C.  B. — That  would  not  repay  them  the  money 
which  they  may  have  lost  through  the  libeL] — Thirdly,  if 
this  Company  is  to  be  treated  as  anything  more  than  a 
trading  corporation,  there  is  an  entire  merger  of  its  per- 
sonal character.  There  is  no  instance  of  a  corporation 
having  maintained  an  action  for  libel  or  slander.  Treby^ 
arguendo  in  the  case  of  The  Quo  Warranto  against  the  City 
of  Ijmdon  {c\  said  *'a  corporation  is  but  a  name,  an  ens 
rationis,  a  thing,  that  cannot  see  or  be  seen,  and  indeed  is 
no  substance,  nor  can  do  or  suffer  wrong."  Under  the 
Civil  law,  the  ground  of  action  was  the  injuria,  the  per- 
sonal insult  or  contumely  offered  to  the  party  defamed : 
Dig.  lib.  47,  tit.  10,  1.  5,  {  9,  1  Stark,  on  Slander,  zxxi. 
In  like  manner,  all  the  definitions  of  libel  in  our  books 
describe  it  as  an  injury  affecting  personal  character :  7%« 
Case  de  Libellis  Famosis  ((f),  2  Hawk.  P.  C.  c.  73,  s.  9, 
Bell  V.  Stone (e),  Com.  Dig.  "Libel" (A),  Bac  Abr.  "Libel." 
In  Bradley  v.  Methwyn  (f)  Lord  Hardwiche,  C.  J.,  observed 

(a)  See  RohtMon  y.  Marchant,  (d)  5  Rep.  124  &. 
7  Q.  B.  918.  (e)  1  Bos.  &  P.  331. 

(b)  8  Q.  B.  826.  (jy2  Selw.  N.  P.  1039,  note. 

(c)  8  How.  St.  Tr.  1039, 1138.  10th  ed. 
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1859.        that  **  the  crime  in  a  libel  does  not  arise  merely  from  the 

-V^'""^      scandal,  but  from  the  tendency  which  it  has  to  occasion  a 

UTAH  Salooh  breach  of  the  peace."    A  corporation  has  no  character 

Omnibus  Co.  ^  ^ 

"  o.  which  can  be  injured  by  slander.     [Watson^  B.,  referred  to 

fFtlHams  v.  Beaumont  (a),]  Moreover,  it  might  happen 
that  the  members  who  recovered  the  damages  were  not 
those  who  complained  of  the  injury. 


Edwards  was  not  called  upon  to  reply. 


Pollock,  C.  B. — We  are  all  of  opinion  that  the  plea 
cannot  be  sustained.  That  a  corporation  at  common  law 
can  sue  in  respect  of  a  libel  there  is  no  doubt.  It  would 
be  monstrous  if  a  corporation  could  maintain  no  action  for 
slander  of  title  through  which  they  lost  a  great  deal  of 
money.  It  could  not  sue  in  respect  of  an  imputation 
of  murder,  or  incest,  or  adultery,  because  it  could  not 
commit  those  crimes.  Nor  could  it  sue  in  respect  of  a 
charge  of  corruption,  for  a  corporation  cannot  be  guilty  of 
corruption,  although  the  individuals  composing  it  may. 
But  it  would  be  very  odd  if  a  corporation  had  no  means 
of  protecting  itself  against  wrong ;  and  if  its  property  is 
injured  by  slander  it  has  no  means  of  redress  except 
by  action.  Therefore  it  appears  to  me  clear  that  a  corpo- 
ration at  common  law  may  maintain  an  action  for  a  libel 
by  which  its  property  is  injured.  Then,  has  a  corporation 
created  under  the  19  &  20  Vict  c.  47  the  same  power? 
Though  that  Act  makes  the  partnership  a  corporation,  Mr. 
Stammers  says  that  this  is  merely  for  the  purpose  of  carrying 
on  the  business  mentioned  in  it,  and  that  it  can  only  sue  in 
respect  of  matters  necessarily  incident  to  that  purpose. 
But  in  order  to  carry  on  business  it  is  necessary  that  the 
reputation  of  such  a  corporation  should  be  protected,  and 
therefore   in   the  case  of  libel  or  slander  it  must  have  a 

(a)  10  Bing.  260 ;  3  Moo.  &  S.  705. 
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remedy    by  action.      With   respect    to  the  question  of       1850. 
partnership,  that    raises  a  different  consideration.      An     ||^opo« 
action  cannot  be  bronght  by  several  partners  against  one  utah  Samov 
of  them,  for  a  party  cannot  be  both  plaintiff  and  defendant  •• 

Then,  can  a  quasi  corporation,  which  as  a  body  may  sue 
other  people,  maintain  an  action  for  libel  against  one  of  its 
own  members  ?  There  is  no  doubt  that  a  corporation  at 
common  kw  can  sue  one  of  its  members  for  a  penalty 
incurred  by  breach  of  a  bye-law ;  and  why  shonld  not  a 
quasi  corporation  possess  similar  powers  ?  Such  a  corpo- 
ration may  recover  a  debt  from  one  of  its  own  members — 
indeed  that  is  a  very  common  form  of  action,  and  the  money 
when  recovered  belongs  to  the  whole  body  of  which  the 
defendant  is  a  member.  Then,  if  a  quasi  corporation  may 
sue  for  the  recovery  of  money,  surely  it  must  also  have 
the  power  to  protect  itself  against  injury  by  an  action  for 
libel?  Upon  these  grounds  I  think  that  the  action  is 
maintainable. 

Martin,  B. — I  am  of  the  same  opinion.  This  is 
an  action*  for  libel,  in  which  a  joint  stock  company  is 
plaintiff;  and  it  is  argued  that  such  an  action  cannot  be 
maintained.  No  doubt,  in  looking  into  the  old  books, 
nothing  on  the  subject  will  be  found ;  but  in  modem  times 
there  has  sprung  up  a  class  of  corporations  which  are 
trading  bodies^  such  as  dock  and  canal  companies,  and  it 
is  no  where  laid  down  that  such  corporations  are  deprived 
of  the  protection  of  the  law  in  case  they  are  libelled.  If 
80,  the  Hull  Dock  Company  might  be  libelled  with  im- 
punity by  one  of  its  members  asserting  that  a  dock  was 
in  such  a  state  that  no  vessel  could  come  into  it ;  but  there 
is  no  pretence  for  saying  that  in  such  case  the  Company 
could  not  sue  in  respect  of  the  injury  done  to  its  trade 
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1859.        by  the  libel.     As  my  Lord  said,  there  may  be  particular 

^T^^*^^      kinds  of  libel   which  cannot  affect  a  corporation^  but  in 

LiTAN  Salook  respect  of  such  libels  as  are  injurious  to  it  an  action  may  be 

Omnibus  Co.  ^       ^  ■'  ''^ 

9.  maintained.     Then  is  it  any  answer  that  the  libeller  is  a 

Hawkins.  »  t»       , 

member  of  the  corporate  body?     By  the  19  &  20  Vict* 

c.  47,  s.  4,  the  Company  became  in  effect  ''a  body 
corporate,**  that  is,  it  has  an  existence  separate  and  distinct 
from  that  of  its  members ;  and  there  is  nothing  to  make 
an  action  by  the  body  corporate  an  action  by  the  individual 
members.  If  the  defendant  had  been  run  over  by  an 
omnibus  of  the  Company,  according  to  Mr.  Stammms 
argument,  he  could  have  maintained  no  action  for  the 
injury  done  to  him.  But  if  a  member  of  the  corporation 
may  maintain  an  action  against  it  for  injury  to  him,  the 
corporation  may  maintain  an  action  against  him  for  injury 
to  it  I  said,  in  the  course  of  the  argument,  that  I  did 
not  see  why,  in  the  case  of  an  ordinary  partnership,  the 
other  members  might  not  maintain  an  action  against  one 
partner  who  libelled  it;  and  the  case  of  Longman  v. 
Pole  {a)  supports  that  view.  That  was  an  action  by  five 
members  of  a  partnership  firm,  charging  the  defendant 
with  colluding  with  the  other  partner  to  injure  them.  It 
was  objected  that  the  plain tifis  could  not  maintain  the 
action  in  their  joint  names,  they  having  no  joint  capacity 
independent  of  the  other  partner,  and  no  joint  partnership 
fund  of  their  own  distinct  from  him,  at  the  time  of  the  tort 
charged,  and  therefore  it  could  not  be  to  their  joint  d$image« 
But  Lord  TerUerden  said :  *<  I  think  in  point  of  law  this 
action  is  maintainable ;  if  a  person  colludes  with  one  part- 
ner in  a  firm  to  enable  him  to  injure  the  other  partners,  I 
think  they  can  maintain  a  joint  action  against  the  person 

(a)  Moo.  &  M.  223. 


R:i.4i.^  TiKM,  11  \in.  M 


9o  coDodin^**     Here  tbe  dcfeodam  is  a  dMrtnca  penon        iss^ 
from  the  earpantatm  irlio 


Watvos,  R — ^I  am  also  of  ofuiuoo  that  tbe  pluntifi  are 
entitled  to  jud^mefiL  It  is  sud  that  no  actioo  fer  libel 
will  lie  by  a  quasi  ooqxmtioDy  because  it  is  created  far 
certain  puqwses  oolj,  and  does  not  di£fer  from  an  ordinary 
partnership.  Bat  it  is  dear  that  an  ordinary  ptrtnership 
would  haTe  a  i%ht  lo  maintain  an  action  against  one  of 
its  members  for  injniy  to  their  real  or  peisonal  property* 
and  for  all  wrongs  done  to  them.  Then  suppose  the  firm 
becomes  incorporated,  bat  not  for  all  purposes,  is  the  law 
to  afford  no  protection  to  them  ?  One  of  the  safeguards 
to  individuals  against  libel  is  the  remedy  by  action ;  and 
I  cannot  conceive  a  proposition  more  dangerous  than  this, 
that  because  a  company  is  incorporated  they  have  no  appeal 
to  a  Court  of  justice  if  they  are  libelled.  During  the 
argument  I  referred  to  the  case  in  the  Common  Pleas  of 
Williams  v.  Beaumont  (a),  where  a  joint  stock  company 
were  empowered  to  sue  in  the  name  of  their  chairman, 
and  it  was  held  that  they  might  sue  in  his  name  for  a  libel 
on  the  Company.  As  to  the  plea  of  the  defendant,  it  is 
diflBcult  to  deal  with  it  He  says,  in  effect,  **  I  am  H  mem- 
ber of  the  corporation,  and  therefore  I  have  a  right  to  libel 
it"  That  is  a  startling  proposition.  If  it  were  true,  a 
person  might  buy  a  single  share  in  a  banking  company 
and  libel  it  with  impunity.  Such  a  state  of  the  law  would 
utterly  destroy  the  business  of  these  companies.  In  this 
respect  I  cannot  distinguish  between  corporations  created 

(a)  lOBing.260;  3Moo.  &S.  their  Act,  53  Geo.  3,  c.  ccvi., 

705.     The  report  in  Moore  &  provides  ^Tbat  nothing  in  this 

Scott  describes  the  Company  as  Act  contained  shall  extend,  or  be 

a  corporation,  but  it  appears  bj  deemed,  construed,  or  taken  to 

the  report  in  Bingham  that  thej  extend,  to  incorporate  the  said 

were  not    The  9ih  section  of  society  or  partnership.** 


MrrKMyw 
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1859.       for  certain  purposes  and  corporations  at  common  law ;  they 

^y^w/      ^Y  jjgye  ji  perpetual  succession  and  a  common  seaL     Why 

Mbtropo-  ... 

LiTAN  Salook  are  we  to  make  a  distinction  when  the  legislature  says  that 
OxnibvbCo.  .  .       1    „  .       «     -r    • 

0.  these  joint  stock  companies  shall  be  corporations  r    It  is 

one  of  the  incidents  of  a  corporation  that  it  may  sue  and 

be  soed  in  the  corporate  name,  and  for  the  purposes  of  the 

suit  a  member  of  the  corporation  is  a  mere  stranger.     It 

would  make  strange  work  in  the  law  if  we  were  to  hold 

that  the  ordinary  incidents  of  a  corporation  did  not  attach 

to  companies  incorporated  by  act  of  parliament 

Judgment  for  the  plaintiff. 


/on.  31. 


A  testator 
having  by  a 
valid  contract 
agreed  to  sell 
a  freehold 
estate  for 
115,0002.,  and 
received  a 
deposit  of 
15,000/.  in 
his  lifetime, 
the  contract 
was  specifically 
performed  and 
the  remainder 
of  the  parchase 
money  paid  to 
his  ezecator 
after  his  death. 
^Held,  that 
probate  duty 
was  not  pay- 
able in  respect 
of  any  portion 
ofthell5,000iL 
as  part  of  the 
personal  estate 
of  the  testator. 


The  Attorney  General  v.  John  Brunntng. 

Information  to  obtain  payment  of  the  probate  duty 
payable  in  respect  of  the  estate  and  effects  of  W.  W.  Hope, 
deceasedythe  te^ator  hereinafter  mentioned^and  the  question 
for  the  decision  of  the  Court  is  whether  the  purchase  money 
of  part  of  the  testator's  real  estate  which  was,  at  the  time  of 
his  death,  subject  to  a  yalid  bin(fing  contract  for  sale,  made 
and  entered  into  by  him  in  his  lifetime,  but  not  carried  out 
and  completed  till  after  his  death,  is  liable  to  j^obate  duty. 

2.  The  testator  W.  W.  Hope,  on  the  15th  of  May,  1851, 
made  his  will,  and  thereby  devised  and  bequeathed  all  his 
real  and  personal  estate  to  V.  H.  Crosby,  his  heirs,  exe- 
cutors, administrators  and  assigns  absolutely,  and  appointed 
the  defendant  Brunning  the  sole  executor  thereof. 

3.  The  testator  died  in  January,  1855,  and  probate  of 
the  said  will  and  codicil  was,  in  June,  1855,  duly  granted 
out  of  the  Prerogative  Court  of  the  Archbishop  of  Canter- 
bury to  the  defendant  Brunning,  who  thereupon  became 


in:-i.r.^   tti.k    ji  ti--;.  ^' 


c  o:  tut  iiaiifin    «t        ^^-^ 
the  I  '■>■  iiTiim  o:  n^  wiL.  <^^---^ 

4.  Chi  die 4ih  of  SQaBBtiOet.  1*^*4.  the  isBaiar  bail  enterec      uEv«a.4t 


Ae  gHBdan  of  Mib  C  Ttifirntiii^  tor  tbe  s&k  of  a  eer^ 
D  pact  of  hm  kbI  esane  for  tbe  aon  <tf  :I^>>:ku.  Txob 
canfinned  br  order  of  die  Coon  of  Chanccrr. 
die  tine  of  the  tesboor^s  death  a  vuhd  sobsisiiiig 
fir  tfaesle  of  the  real  esMle  dxatsni  coD^inaed, 
fi^jle  specificallT  to  pcrbniL  A  drpowi  of 
ISfiOOL  h^  phor  to  tlie  2Scb  of  Deoenbec,  1n54,  ben 
actoaDj  pnd  into  the  hmds  of  a  gtatAnMcr  on  accoarpt  of 


tlie  rackaae  auDcr.  and  anoe  the  testator's  ^^^»^t^  ih^  said 


been  spedficallj  pcrfimed  and  earned  into 
ezecocioii  bj  tbe  perauos  entitled  to  bis  estate^  and  tbe 
wbole  of  dK  pondkase  Boney  of  1 15,0002.  bas  beM  received 
bj  tbe  defendant  as  tbe  execotor  of  tbe  testators  will  Tbe 
testator  bad,  at  tbe  dme  of  bis  death,  a  good  mari^etablc 
title  to  tbe  real  estate  comprised  in  tbe  said  i^reement,  and 
tbe  same  was,  after  bis  deatb,  i^roved  of  by  the  Court  and 
accepted  on  behalf  of  tbe  purchaser. 

5.  The  estate  of  the  testator  in  respect  of  which  probate 
was  to  be  granted  was  sworn  by  the  defendant  to  be  under 
10,000/1,  and  he  paid  the  probate  duty  in  respect  of  that 
sum  amounting  to  180iL ;  but  no  part  of  the  purchase 
money  or  sum  of  1 15,000/.  was  included  in  the  said  sum  of 
10,000/.  If  it  had  been  so  included,  as  it  ought  to  have 
been,  the  probate  duty  payable  on  the  testator*s  estate 
would  have  amounted  and  did  in  fact  amount  to  tho  sum 
of  1800/.,  so  that  after  giving  the  defendant  credit  for  tho 
sum  of  ISOJl  actually  paid  by  him,  as  before  stated,  tho 
sum  of  1620/.  still  remains  due  from  him  on  account  of 
such  duty,  &c. 

The  information  prayed  that  the  defendant  might  answer 
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1859.  ^^^  premises  and  matters  aforesaid;  tbat  it  might  be 
declared  that  the  sum  of  115,000il  formed  part  of  the 
personal  estate  of  the  testator  cmd  was  liable  to  probate 
Bbumning.  duty,  and  that  the  amount  payable  in  respect  of  such  duty 
might  be  ascertained  (if  necessary)  under  the  direction  of 
the  Court,  and  that  the  defendant  as  the  executor  of  the 
testator's  will  might  be  decreed  to  pay  such  duty  to  the 
Receiver  General  of  Inland  Revenue  on  behalf  of  her 
Majesty,  and  that  for  the  purposes  aforesaid  all  proper 
accounts,  &c.  might  be  taken  and  made,  the  Attorney 
General  on  behalf  of  her  Majesty  waiving  all  pains,  penal- 
ties, &c.,  and  for  further  relief,  &c. 

The  answer  of  the  defendant  admitted  the  facts  charged 
in  the  information,  but  alleged  that  the  testator's  title  to 
the  real  estate  comprised  in  the  agreement  was  after,  but 
not  before  his  death,  approved  by  the  Court  and  accepted 
on  behalf  of  the  infant  purchaser. 

The  Solicitor  General  and  A*  Hanson  argued  for  the 
Crown  (a). — A  person  who  has  contracted  to  sell  an  estate 
has  the  legal  ownership  of  the  land,  but  only  as  a  security 
for  the  payment  of  the  purchase  money.  The  beneficial 
interest  in  the  land  passes  to  the  purchaser,  and  he  be- 
comes a  trustee  of  the  purchase  money  for  the  seller.  In 
Sugden's  Vend.  &  Purch.,  p.  146  (i),  it  is  said,  "  Equity 
looks  upon  things  agreed  to  be  done  as  actually  performed ; 
consequently,  when  a  contract  is  made  for  sale  of  an 
estate,  equity  considers  the  vendor  as  a  trustee  for  the 
purchaser  of  the  estate  sold,  and  the  purchaser  as  a  trustee 
of  the  purchase  money  for  the  vendor."  And  at  page  148, 
**  If  the  vendor  die  before  payment  of  the  purchase  money, 
it  will  go  to  his  executors  and  form  part  of  his  assets.*' 
The  question  is,  whether  such  purchase  money  due  to  the 

(a)  Jan.  20.    Before  Pollock^      and  ChanneU,  B. 
C.  B.,  Martin^  B.,  WaUan,  B.,  (b)  13th  edition. 
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testator  is  part  of  his  estate  in  respect  of  which  probate  is  1859. 
granted  It  is  a  credit  of  the  testator.  The  testator  having 
sold  the  estate,  two  forms  of  proceeding  to  recover  the 
purchase  money  are  open  to  his  representatives,  viz.,  an  Bkukxiiio. 
action  at  law  or  a  suit  for  the  specific  performance  of  the 
contract  In  either  case  probate  would  be  essential  to 
constitute  a  title  to  sue,  and  therefore  it  would  be  neces- 
sary to  shew  that  the  probate  duty  paid  was  suffi- 
cient to  cover  the  value  of  the  property.  If  the  contract 
is  not  valid,  or  the  title  to  the  property  turns  out  to  be 
defective,  so  that  the  contract  cannot  be  enforced,  the 
liability  to  duty  does  not  arise.  Here,  however,  the  pur- 
chaser, would  have  had  no  defence  to  a  suit  by  the  vendor 
for  the  purchase  money.  \^Martin,  B. — Suppose  the  vendee 
had  refused  to  complete  the  purchase,  and  the  vendor 
had  sued  for  damages?]  Probate  duty  would  have  been 
payable  upon  anything  which  the  executor  might  have 
recovered  in  that  action.  The  right  of  action  is  part  of  the 
property  of  the  testator,  and  it  cannot  be  that  because  the 
personalty  may  be  of  more  or  less  value,  as  one  or  other 
remedy  is  adopted,  that  no  probate  duty  at  all  is  payable. 
The  vendor  had  a  right  to  compel  the  purchaser  to 
complete  the  contract.  In  Matson  v.  Swifted)  a  person 
had  conveyed  certain  lands  to  trustees  upon  trusts  for  sale, 
and  after  payment  of  his  debts  to  hold  the  balance  in  trust 
for  himself,  his  executors  and  administrators,  as  part  of 
his  personal  estate,  without  any  equity  in  favour  of  hb 
heir,  notwithstanding  that  the  estate  might  remain  uncon- 
verted at  the  time  of  his  death.  The  person  who  created 
the  trust  died,  no  sale  having  taken  place  in  his  lifetime. 
The  Crown  claimed  probate  duty  upon  the  ground  that 
the  property  was  impressed  with  the  character  of  person- 
alty by  the  trust  for  sale.     It  was  answered  that  although, 

(a)  S  Beav.  368. 
vol.  IV. — K.  8.  n  KXOH. 
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as  between  the  heir  at  law  and  the  executor,  the  heir  could 
in  no  case  dainii  yet  it  did  not  follow  that  the  land  ever 
would  be  sold.     If  the  personal  representative   were  to 
pay  the  debts,  he  would  be  at  liberty  to  say :  ^^  The  sale 
was  merely  a  mode  of  raising  money  to  pay  the  debts. 
I  was  the  person  to  be  benefited.      The  Crown  cannot 
insist  that  the  land  shall  be  sold."    In  that  case  the  probate 
was  not  essential  to  give  a  title  to  the  property,  as  it  would 
have  been  to  enable  the  executor  to  recover  the  purchase 
money  here.     The  decision  has,  however,  not  been  con- 
sidered  satisfactory.     It  may  be  argued  that,  supposing 
the  defendant  be  liable  to  pay  probate  duty  and  the  pur- 
chaser to  have  died  before  the  completion  of  the  pur- 
chase, double  duty  would  have  been  payable.     But  if  a 
debtor  dies,  probate  is  taken  out  in  respect  of  the  whole  of 
his  personal  estate,  and  the  executor,  qn  paying  the  debts, 
may  afterwards  obtain  a  return  of  probate  duty:  55  Geo.  3, 
c.  184,  8.  40;  5  &  6  Vict.  c.  79,  s.  23  (a).     In  such  a  case 
duty  would  be  payable  by  both  parties  in  the  first  instance; 
but  on  payment  of  the  price  of  the  estate  the  purchaser's 
executor  would  have  been  entitled  to  get  back  the  duty 
paid  by  him.     So  that  unless  the  vendor  is  liable  both 
would  escape.      In  Custance  v.  Bradshaw  (b)  one  of  two 
partners  died,  the  firm  being  possessed  of  a  considerable 
real  estate.    Now,  in  equity,  the  only  right  which  a  partner 
has  is  to  a  share  of  the  surplus  money.    If  land  forms  a  part 
of  the  assets  of  the  firm,  the  interest  of  a  partner  in  the 
land  is  of  the  same  nature.     Under  these  circumstances 
the  Crown  claimed  probate  duty  in  respect  of  the  value  of 
the  land.     But  the  Court  said  that,  though  the  land  was 
personal  estate  in  a  certain  sense,  yet  the  Crown  had  no 
right  to  say  that  the  land  should  be  turned  into  money; 
the  partners  might  choose  to  divide  it    In  the  present  case 
(a)  See  Trevor  on  Taxes  on  SoccessioD,  p.  57.      (6)  4  Hare,  315. 
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the  price  of  the  estate  was  property  which  the  executor 
was  entitled  to  recover  by  virtue  of  the  probate.  Lord 
Ahinger^  in  Piatt  v.  South  (a)»  said,  ''Probate  duty  is 
granted  in  respect  of  such  part  only  of  the  assets  as  the  Beukviitq. 
executor  can  recover  by  virtue  of  the  probate.**  The 
money  belonged  to  the  executor,  and  in  equity  he  could 
have  recovered  it.  The  heir  at  law  would  only  have  been 
a  neoessaiy  party  because  he  had  a  right  to  dispute  the 
validity  of  the  contract :  Rebertt  v.  Marehant  (ft).  In  Cook 
V.  ChegsoH  (e)  it  was  held  that  the  equity  of  redemption 
on  a  mortgage  of  a  sum  of  money  charged  on  Umd  was 
legal  assets  in  the  hands  of  the  executor.  Vice  Chancellor 
Kindersky  pointed  out  that  "  the  general  principle  is,  that 
a  Court  of  law  would  treat  as  assets  every  item  of  property 
come  to  the  hands  of  the  executor  which  he  has  recovered, 
or  had  a  right  to  recover,  merely  virtute  offien^  i.  e.  which  he 
would  have  had  a  r^t  to  recover  if  the  testator  had  merely 
appointed  him  executor  without  saying  anything  about  his 
property  or  the  application  thereof.  *  *  The  general  prin- 
ciple applies  to  an  equity  of  redemption  of  a  chattel  interest, 
whether  real  or  personal;  and  such  an  equity  of  redemption 
would  be  legal  assets."  Applying  that  doctrine  to  the 
present  case,  this  debt  formed  part  of  the  legal  assets  of  the 
testator,  though  it  might  possibly  have  been  only  recover- 
able in  a  Court  of  equity,  because  it  came  to  his  hands 
mrtute  officiu  It  is  therefore  liable  to  duty.  In  Coates  v. 
Breton  (^  in  order  to  shew  that  the  deceased  possessed 
bona  notabilia,  the  Court  relied  on  the  fact  that  in  his  life- 
time he  had  bargained  and  sold  an  estate  to  one  Cooper, 
resident  without  the  jurisdiction  of  his  diocesan.  [Martin^  B. 
— In  that  case  there  seems  to  have  been  a  conveyance  in 
the  lifetime  of  the  testator.] 
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Phipton  and  Oaler^iot  the  defendant — The  principles  upon 
which  this  case  must  be  decided  are  well  settled,  and  have 
been  distinctly  enunciated  in  various  cases  on  the  subject 
of  probate  duty,  though  the  precise  point  in  this  case  has 
not  been  decided.     Probate  duty  is  payable  on  that  part 
only  of  a  testator's  property  which  the  Ordinary  would  have 
had  jurisdiction  to  distribute  in  pios  usus.     That  property 
is  personal  property,  viz.,  such  as  was  personalty  at   the 
time  of  the  testator's  death.     The  only  other  qualification  * 
of  the  proposition  is  that  it  must  lie  within  the  jurisdiction 
of  the  Ordinary.     It  is  argued  that  where  a  testator  dies 
seised  in  fee  of  real  estate,  probate  duty  may  be  payable 
on  that  estate  as  part  of  his  personal  estate.     The  reason 
assigned  is  that  the  owner  having  impressed  on  the  pro- 
perty the  character  of  personalty,  the  Court  of  Chancery 
treats  it  as  such.     But  the  nature  of  the  property  is  not 
changed ;    the  real  meaning  of  the  doctrine  is  this,  that 
equity  imputes  a   trust   to   the  person   having   the   legal 
estate  in  the  property,  to  carry  out  the  declared  intention 
in   favour  of  the   persons  intended  to  be   benefited,  and 
none  other.      The  very  case  before  the   Court  was  put 
by  Lord  Langdale  in  Matsan  v.  Smft  (a).     That  case  is 
an  authority   that   where   a  testator  in    his  lifetime   has 
conveyed  property  in  trust  for  sale,  and  thereby  "  con- 
verted it  out  and  out,*'  it  is  only  considered  as  converted 
for  the  purposes  declared,  and  not  for  fiscal  purposes.     It 
is  admitted  by  the  Crown  that  where  there  has  been  a  con- 
tract for  the  sale  of  land,  not  carried  out  at  the  time  of  the 
decease  of  a  testator,  the  probate  duty  will  vary  according  to 
the  contingency  whether  the  purchase  is  completed  or  not« 
But  how  could  the  Ordinary  have  jurisdiction  to  distribute 
to  pious  uses  real  estate  which  may  be  personalty,  or  not, 
according  to  the  issue  of  a  doubtful  suit  as  to  whether  there 

(a)  8  Beav.  368  ;  see  p.  376. 
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is  a  good  coDtracty  or  a  good  marketable  title.  The  prin- 
ciple is,  that  the  duty  attaches  upon  that  only  which  is  in 
fact  personalty  at  the  time  of  the  testator's  death,  and  not 
upon  that  which  is  in  fact  realty.  The  duty  is  paid  under 
the  55  Gea  3,  c.  184,  schedule,  part  3.  The  38th  section 
of  the  same  statute  provides  that  no  ecclesiastical  Court 
shall  grant  probate  without  an  affidavit  that  the  estate  and 
effects  of  the  deceased,  in  respect  of  which  probate  is  to  be 
granted,  **  are  under  the  value  therein  specified,**  in  order 
that  the  proper  and  full  stamp  duty  may  be  paid  on  such 
probate.  In  ITu  Attorney  Getieral  v.  Hope  (a)  it  was  held 
that  probate  duty  was  not  payable  on  foreign  bonds.  Yet, 
to  enable  the  executor  to  recover  possession  of  the  bonds  in 
this  country,  it  might  have  been  necessary  to  obtain  probate 
here.  So  probate  may  be  necessary  as  evidence  to  enable 
an  executor  to  avail  himself  of  equitable  assets.  But  the 
probate  need  not  be  stamped  in  respect  of  the  value  of  such 
assets.  Suppose  in  the  present  case  the  vendee  had  died, 
must  the  1 15,00021  have  been  considered  as  land,  and  there- 
fore not  subject  to  probate  duty  in  the  hands  of  his  executors? 
It  is  submitted  that  in  such  case  duty  must  have  been  paid 
on  the  115,00021,  and  the  executor  of  the  vendee  having 
paid  it,  would  not  have  been  entitled  to  recover  it  back. 
There  was  no  debt  due  to  the  testator*s  estate  at  the  time 
of  his  decease,  there  having  been  no  actual  conveyance  of 
the  land:  Green  v.  BickneU  (&);  per  Parhe^  B.,  HaUen  v. 
Bunder  (c).  The  Attorney  General  v.  Dimond  (</),  where  it 
was  held  that  probate  duty  was  not  payable  in  respect  of 
French  Rentes  belonging  to  a  testator  dying  in  this  country, 
though  administered  here,  establishes  that  the  probate  is 
granted,  not  in  respect  of  the  assets  generally,  but  in  respect 
of  such  part  of  them  as  were,  at  the  time  of  the  testator*s 
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(a)  1  C.  M.  &  R.  530. 
^)  8  A.  &  £.  701. 


(c)  1  C.  M.  &  R.  266 ;  sec  p.  271 . 
\d)  1  C.  &  J.  356. 
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death,  within  the  jurisdiction  of  the  ^iritual  judge.  Thi 
Attorney  Gtneral  v.  Hope  (a)  is  to  the  same  effect  In 
Pearse  v.  Pear^  (b)  a  testator  domiciled  in  England  bad  in 
the  hands  of  his  agents  in  India  certain  promissory  notes  of 
the  East  India  Company,  payable  in  India»  The  directors 
came  to  a  resolution  that  the  holders  might  have  an  option, 
which  the  testator  exercised,  of  having  them  converted  into 
stock  and  paid  in  this  country.  The  conversion  was  not  com- 
pleted at  the  time  of  his  death.     The  Vice  Chancellor  held 

• 

that  probate  duty  was  not  payable  because,  though  there 
was  no  doubt  of  the  testator's  intention,  there  was  no  debt 
due  to  him  which  could  have  been  sued  for  in  this  country. 
In  The  Attorney  General  v.  Bouwens  (c),  it  was  held  that 
probate  duty  was  payable  in  respect  of  foreign  bonds  trans- 
ferable by  delivery  here.  But  the  Court  affirm  the  principle 
that  the  jurisdiction  to  grant  probate  ''can  only  be  exercised 
in  respect  of  those  effects  which  he  (the  Ordinary)  would 
have  himself  to  administer  in  case  of  intestacy,  and  which 
must  therefore  have  been  so  situated  that  he  could  have 
disposed  of  them  in  pias  tuueJ*  The  question  then  Js,  had 
the  Ordinary  jurisdiction  ?  The  tests  are,  the  situs  and  the 
nature  of  the  property.  In  PlaU  v.  RotUh  (d)  the  question 
was,  whether  probate  duty  was  payable  in  respect  of  a  fund 
over  which  the  testatrix  had  a  general  power  of  appoint- 
ment, and  the  Court  decided  that  no  duty  was  payable  on 
the  probate,  because  the  Ordinary  never  could  under  any 
circumstances  have  had  any  right  to  interfere  with  the 
property,  and,  whether  probate  was  granted  or  not,  the  ex- 
ecutor qud  executor  could  have  no  title  to  any  part  of  the 
property.  Custance  v.  Bradshaw  (e)  affirms  the  doctrine  of 
Matson  y.  Swift  (/).    Though  in  the  present  case  there  was 


(d)  1  C.  M.  &  R.  530. 
lb)  9  Sim.  430. 
(c)  4M.&W,  171. 


(rf)  6  M.  &  W.  756. 
(e)  4  Hare,  315. 
(/)  8  Beav.  368. 
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an  actual  sale  ia  the  lifetime  of  the  testatori  and  not  a 
mere  direction  to  aell,  the  parties  may  never  carry  out  the 
contract.  The  Crown  cannot  say  they  shall  not  release 
each  other.  In  Mules  v.  Jenmngs  {a),  where  the  question 
arose  on  the  Legacy  Duty  Act,  the  Lord  Chief  Baron 
pointed  out  that  it  would  be  an  extremely  inconvenient 
principle  to  introduce,  ''that  the  decision  of  to-day  on 
the  part  of  the  individual  entitled  should  give  the  Crown 
l^acy  duty ;  whereas,  if  he  changed  his  opinion  to-morrow^ 
the  Crown  would  have  no  such  right*'  In  order  to  entitle 
the  Crown  to  probate  duty,  it  is  not  enough  to  shew  that, 
if  this  money  had  come  to  the  hands  of  the  executor,  it 
would  have  been  an  answer  to  a  plea  of  plene  administravit. 
The  right  of  the  vendor  to  the  purchase  money  is  not  a 
separate  chattel  interest,  so  as  to  fall  within  the  class  of  bona 
notabilia,  but  is  united  to  and  mixed  up  with  the  ownership 
of  the  land.  The  vendor  is  not  a  mere  trustee  for  the  pur- 
chaser. A  general  devise  of  land  in  trust  for  sale,  which 
would  not  pass  trust  estates,  will  pass  an  estate  which  the 
testator  has  contracted  to  sell  :  JVall  v.  Bright  (&).  In 
Piatt  V.  lUmth  (e)  it  is  said  to  be  clear  that  no  probate  duty 
is  payable  where  a  charge  on  land  is  created  by  the  owner 
of  the  fee  simple. 
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The  Solicitor  General^  in  reply. — It  is  not  denied  that  the 
test  is,  could  the  Ordinary  have  distributed  the  money  to 
pious  uses?  But  it  is  a  fallacy  to  suppose  that  it  is  neces- 
sary to  shew  that  the  Ordinary  could  have  sued  for  the  debt. 
When  the  property  vested  in  the  Ordinary,  neither  he  nor 
any  other  person  could  have  sued:  2  Inst.  398.  A  right 
of  action  to  the  personal  representatives  of  an  intestate  was 


(a)  S  Exch.  830.  {h)  1  Jac.  &  W.  494. 

(c)  6  M.  &  W.  756.  798. 
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given  for  the  firet  time  by  31  Ed.  1,  stat  1,  c.  19.  [Martinf 
B. — Do  joii  contend  that  at  common  law  the  death  of  a 
person  released  debts  due  to  him  ?]  If  he  died  intes- 
tate. Probate  duty  is  payable  in  respect  of  that  property 
of  whichy  if  it  had  come  to  the  hands  of  the  Ordinary,  he 
could  have  said  that  it  was  personal  estate^  and  that  there- 
fore  he  was  entitled  to  distribute  it  to  pious  uses.  If  the 
executor  finds  a  contract  which  is  prima  facie  valid  and 
enforceable,  if  he  intends  to  treat  it  aa  a  contract,  and  thinks 
it  can  be  enforced,  he  is  bound  to  treat  it  as  part  of  the 
testator's  personal  estate,  and  pay  duty  upon  it.  If  he  is 
wrong,  he  can  get  a  return  of  duty,  under  the  40th  section 
of  the  55  Geo.  3,  c.  184.  The  claim  of  the  Crown  does 
not  rest  on  the  ground  of  any  equitable  conversion  of  the 
land,  but  is  a  claim  to  duty  upon  the  price  to  be  paid  for 
it,  which  belongs  to  the  executor.  Therefore,  supposing 
Matson  v.  Swift  {a)  and  Custance  v.  Bradskato  (b)  to  be 
rightly  decided,  this  case  is  distinguishable.  In  those 
cases  there  was  no  person  from  whom  money  was  claim- 
able at  the  death  of  the  testator.  [P<»//acA,  C.  B. — In 
the  present  case  the  money  was  clearly  not  due  at  law ; 
a  Court  of  common  law  could  have  done  nothing,  except 
perhaps  give  damages  for  a  breach  of  the  contract.]  The 
executor  would  have  had  no  difficulty  in  enforcing  a  spe- 
cific performance  in  a  Court  of  equity.  He  had  a  clear 
right  in  equity  to  the  money,  and  his  position  was  that  of 
a  mortgagee  having  a  debt  secured  upon  land.  The  real 
question  is,  in  what  character  does  the  executor  claim  the 
purchase  money  ?  Docs  he  claim  as  the  person  represent- 
ing the  personal  estate,  or  as  the  person  designated  by 
the  will  to  take  ?  The  executor  claimed  because  the 
contract  of  the  testator  devolved  upon  him  as  executor: 


(a)  8  Beav,  368, 


(b)  4  Hare,  815. 
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therefore  the  right  of  suit  on  the  contract  was  within  the 
probate.  77ie  Attorney  General  v.  Bauwens  (a)  shews  that 
if  a  testator  has  property  situate  in  this  country  in  the 
shape  of  contracts  which  cannot  be  sued  on  here,  yet  if 
they  can  be  sold  and  transferred  by  deliTery,  and  so  turned 
into  money  here,  probate  duty  must  be  paid  upon  them. 

Cur.  adv.  vult. 
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The  judgment  of  the  Court  was  now  delivered  by 


Martin,  B.— *This  is  an  information  to  recover  probate 
duty.  The  testator  William  Hope,  by  a  valid  contract  in 
writing,  agreed  to  sell  a  freehold  estate  for  115,0002.  At 
the  time  of  the  contract  15,000/.  was  paid  as  a  deposit  into 
the  hands  of  a  stakeholder.  After  his  death  the  contract 
was  speciBcally  performed,  and  the  whole  purchase  money 
paid  to  the  defendant,  as  his  executor.  The  title  to  the 
estate  was  a  good  marketable  title,  and  was  accepted  on 
behalf  of  the  purchaser,  and  the  estate  was  lawfully  con* 
veyed  to  her. 

The  question  is,  whether  this  115,000/.  is  subject  to 
probate  duty,  and  it  depends  upon  the  true  construction  of 
the  statute  55  Geo.  3,  c.  184,  schedule,  part  3.  The  statute 
imposes  an  ad  valorem  duty  upon  the  value  of  the  estate 
and  effects  of  the  testator,  in  respect  of  which  the  probate 
is  granted;  and  by  the  38th  section  the  executor  is  to  make 
an  affidavit  of  the  value  of  the  estate  and  effects.  In  case 
of  testaments,  or  intestacy,  for  centuries,  until  the  establish- 
ment of  the  Probate  Court,  the  jurisdiction  was  generally 
vested  in  the  bishops  of  the  diocese  where  the  goods  were 
situate,  usually  styled  the  Ordinary.  It  was  their  office,  or 
that  of  the  tribunals  belonging  to  them,  to  judge  of  the 
validity  of  wills,  and  to  grant  to  the  executor  probate  or 

(a)  4M.  &  W.  171. 
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authority  to  perform  the  directions  of  the  will.  The  jorifl- 
diction  arose  entirely  by  reaaon  of  the  goods  of  deceased 
persons  being  locally  situate  within  their  jurisdiction.  (See 
JDyhe  ▼•  Wdlford  (a),  Regina  v.  Commissioners  of  Stamps 
and  Taxes,  Be  OsteU{h).) 

Upon  strict  legal  considerations  there  is  no  doubt  that 
probate  could  not  be  granted  in  respect  of  freehold  land 
contracted  to  be  sold,  but  not  conveyed.  At  the  time  of 
the  death  of  the  testator  it  was  realty,  and  would  on  his 
death  vest  in  the  heir.  In  an  action  against  the  heir,  on 
the  obligation  of  his  ancestor,  the  estate  would  be  assets 
on  an  issue  oiriens  per  descent.  If  the  contract  was  broken 
in  the  lifetime  of  the  testator,  the  executor  might  bring 
an  action  for  damages.  If  broken  after  the  testator's  death 
the  executor  could  only  sue,  if  at  all,  for  the  damage  to  the 
personal  estate.  In  either  case  the  damages  might  be  merely 
nominal. 

A  Court  of  equity,  on  the  other  hand,  for  some  purposes, 
treats  the  realty  in  such  case  as  impressed  with  the  character 
of  personalty.  In  equity,  a  thing  agreed  to  be  done  is 
looked  upon  as  done,  and  Lord  St.  Leonards,  in  his  book 
on  Vendors  and  Purchasers,  chap.  4,  sect.  1,  paragraphs 
1,  7,  8,  says,  that  where  a  contract  is  made  for  sale  of  an 
estate,  equity  considers  the  vendor  as  a  trustee  for  the  pur- 
chaser, and  the  purchaser  as  a  trustee  of  the  purchase  money 
for  the  vendor.  The  death  of  the  vendor  before  the  con- 
veyance is  immaterial,  and  if  he  die  before  payment  of  the 
purchase  money  it  will  go  to  bis  executors  and  form  part  of 
his  assets. 

There  are  some  points  as  to  probate  duty  which  we  think 
clear. 

first  The  property  to  be  valued,  in  order  to  fix  the 
amount  of  probate  duty  is,  not  the  value  of  all  the  assets 
(a)  5  Moo.  P.  C.  490.  (h)  18  L.  J.,  Q.  B.  201. 
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which  the  executors  may  ultimately  administer,  by  virtue  of 
the  will,  but  the  value  of  such  part  only,  as*  at  the  death  of 
the  testator,  was,  before  the  Ute  altentioa  io  the  Uw,  within 
the  jurisdiction  of  the  spiritual  judge  by  whom  the  probate 
was  granted.  This  is  settled  by  The  Attorney  General  v. 
J)imond{a),  and  The  Attorney  Generalr.  Hope,  in  the  House 
of  Lords  (&X  Upon  this  principle  it  was  held,  in  the  former 
case,  that  French  Rentes,  and,  in  the  latter,  that  American 
United  States  Stock,  were  not  subject  to  probate  duty, 
being  locally  situate  out  of  the  jurisdiction  of  the  English 
Ordinary.  But  the  executor  is  the  owner  of  all  the  personal 
estate  of  the  testator,  and  the  probate  is  essential  to  authen- 
ticate and  prove  his  right. 

Secondly.  We  think  that,  to  entitle  the  Crown  to  pro* 
bate  duty,  the  estate  or  eflects  must  be  of  some  definite 
value.  This  arises  upon  the  construction  of  the  statute. 
They  must  be  above  the  value  of  20/.  to  be  liable  to  probate 
duty  at  all ;  and  there  may  be  many  choses  in  action,  in 
respect  of  which  the  probate  b  granted,  and  which  would 
have  belonged  to  the  Ordinary,  but  which  nevertheless  are, 
in  our  opinion,  not  subject  to  probate  duty,  because  they 
are  incapable  of  definite  valuation. 

Now,  assuming  that  the  contract  could  be  sued  upon  by 
the  executor  at  law,  and  that  this  was  his  only  remedy,  we 
are  of  opinion  that  its  value  would  not  be  subject  to  pro- 
bate duty. 

The  chose  in  action  of  damages  in  an  action  at  law,  for  a 
breach  of  such  a  contract,  might,  as  has  already  been 
observed,  be  of  merely  nominal  value,  and,  in  very  many 
cases,  would  really  be  so.  No  one  could  make  an  affidavit 
of  the  value  of  such  a  species  of  property ;  it  is  a  thing 
incapable  of  valuation ;  a  conjecture  might  be  formed  as  to 
what  damages  a  jury  might  give,  but  it  would  be  mere 
(a)  1  C.  &  J.  366.  (b)  1  C.  M.  8c  R.  530. 
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1859.  conjecture,  and  nothing  more.  It  might  as  well  be  con- 
tended that,  upon  the  death  of  a  husband  caused  by  alleged 
negligence^  the  widow,  when  taking*  out  probate,  should 
Bbukniho.  include  in  her  valuation  the  damages  which  she  might 
hope  to  recover  in  an  action  against  the  party  causing  the 
death.  In  Moses  v.  Crafter^a)^  Lord  Tenterden  held 
that  the  executor  need  not  even  include  bad  debts  in  the 
valuation. 

In  equity,  however,  the  executor  is  deemed  entitled  to 
the  purchase  money.  The  heir  is  bound  to  convey  the 
estate  in  [pursuance  of  the  contract  of  his  ancestor :  the 
vendee  is  bound  to  pay  the  purchase  money,  and  is  entitled 
to  a  conveyance  of  the  estate.  ^'  When  an  estate  is  con- 
tracted to  be  sold,  it  is  in  equity  considered,  as  converted 
into  personalty,  from  the  time  of  the  contract :"  Sugden*s 
Vendors,  ch.  4,  par.  39.  In  the  same  paragraph  this  is  called 
"a  notional  conversion,"  and  elsewhere  "a  conversion  out 
and  out.*'  No  doubt  it  does  seem  extraordinary  that,  when 
an  executor  is  entitled  to  a  sum  of  money  in  solido  (the 
same  as  in  the  case  of  an  ordinary  legal  debt),  when  the 
money  is  to  be  treated,  and  dealt  with  as  assets,  and  when 
in  order  to  recover  it  he  must  of  necessity  obtain  probate, 
that  nevertheless  this  money  is  not  estate  and  effects  of  the 
testator  in  respect  of  which  the  probate  is  granted.  But  it  is 
contended  on  the  part  of  the  defendant  that  this  is  so,  and 
the  authorities  relied  on  are  the  cases  of  Matson  v.  Sunft  {b) 
and  distance  v.  Bradskaw  (c).  In  Matson  v.  Swift  (&)  A.  B. 
had  conveyed  a  freehold  estate  in  trust  to  sell,  and  raise 
money,  and  thereout  to  pay  certain  liabilities,  and  as  to  the 
residue  of  the  trust  money  so  to  be  raised,  to  pay  the  same 
unto  A.  B.,  his  executors,  &c.,  without  any  claim  of  equity 
therein,  by,  or  in  favour  of  his  heir,  or  real  representative, 

(d)  4  C.  &  P.  524.  (h)  8  Beav.  368. 

(c)  4  Uare,  315. 
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notwithstanding  that  the  estate  might  remain  anoonverted        1859. 
at  the  time  of  his  death.     Before  any  part  of  the  estate 
was  soldj  A.  B.  died,  having  made  a  will,  and  appointed  an 
execator ;   it  was  afterwards  sold,  and  there  was  a  laige     Bboiiiiivo. 
residue  which  was  treated  as  personalty  in  the  administration 
of  the  assets.     The  Crown  claimed  probate  duty  in  respect 
of  this  residue.     Lord  Longdate  was  of  opinion  that  it  was 
not  subject  to  it,  and  for  the  reason,  that  it  was  not  property 
to  which  the  Ordinary  would  have  been  entitled ;  and  he 
puts  the  case  of  a  valid  contract  for  the  sale  of  land,  and  the 
death  of  the  vendor  before  the  conveyancci  as  an  instance 
to  illustrate  his  view.   His  judgment  in  substance  is  this: — 
That  Courts  of  equity,  in  saying  that  the  owner  has  im« 
pressed  upon  real  estate  the  character  of  personalty,  or  has 
converted  *^  out  and  out,"  realty  into  personalty,  uses  mere 
figurative  language,  and  that  which  is  meant  is,  that  for 
purposes  plainly  contemplated  by  the  owner,  and  to  give 
e^ect  to  the  rights  he  expressly,  or  by  implication,  meant 
to  confer,  the  Court  will  declare,  or  impute  trusts,  and  in 
the  execution  of  them,  will  distribute  the  property,  as  if  it 
were  personalty :  that  Courts  of  equity  have  jurisdiction  to 
consider  the  person  in  whom  the  legal  estate  is  vested, 
whether  trustee  created  by  deed,  or  heir  at  law  by  descent,     ' 
as  a  trustee  for  that  purpose,  but  not  for  any  other  purpose  : 
that  there  is  a  great  difference  between  an  actual  conver- 
sion and  that  which  in  equity  is  called  a  conversion  **  out 
and  out :"  that  the  latter  is  applicable  to  a  conversion  which 
the  Court  has  jurisdiction  to  make,  and  will  make,  only  by 
enforcing  equities  and  executing  trusts  which  it  declares  or 
imputes  for  the  purpose  of  carrying  into  effect  the  inten- 
tion, expressed  or  implied,  of  the  owner  of  the  land :  that 
the  interest  of  the  deceased  at  the  time  of  his  death  existed 
in  the  form  of  an  equitable  interest  in  land  of  inheritance, 
and  not  in  the  form  of  personal  estate,  and  that  the  actual 
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1859.       coaversion  not  having  been  made  until  after  the  testator's 
^'^^'^'^^^    .  death,  the  Crown  was  not  entitled  to  any  benefit  from  it. 
Gbne&al         Applying  the  rcUio  decidendi  of  this  judgment,  to  the  present 
Bbunhiko.    case,  it  is  entirely  in  favour  of  the  defendant     The  purchase 
money  is  no  debt  at  law.     The  Ordinary  would  have  had  do 
interest  in  it;  it  is  a  mere  equitable  right,  and  is  a  trust  for 
the  parties  whom  the  testator  intended  it  should  benefit. 
No  trust  was  ever  intended  to  be  created  for  the  Crown  ; 
and  according  to  this  case  no  such  trust  will  be  imputed  or 
implied.     If  this  view  be  correct,  the  principle  of  The  At" 
tamey  General  v.  Dimond^  and    The  Attemey  General  ▼. 
Hope  directly  applies,  and  establishes  that  probate  duty  is 
not  payable. 

The  case  of  Custanee  v.  Bradshaw  is  to  the  same  efiect. 
The  question  there  was,  whether  fireehold  property  belong- 
ing to*a  trading  partnership  was  subject  to  probate  duty. 
The  Vice  Chancellor's  judgment  was,  that,  so  long  as  the 
freehold  interest  remains  vested  in  the  testator,  his  right  to 
the  conversion  of  it  into  personalty  is  an  equitable  right,  in 
respect  of  which  the  Ordinaiy  had  no  jurisdiction ;  and  that 
although  those  who  claim  under  the  testator  are  bound  to 
take  the  property,  with  any  character  he  may  have  imposed 
upon  it,  this  will  not  alter  the  real  nature  of  his  interest  in 
it,  at  the  moment  of  his  death,  for  fiscal  purposes.  The 
result  therefore  seems  to  be,  that  the  interest  of  the  execu- 
tor in  a  contract  by  the  testator  for  the  sale  of  fi:eehold  land, 
not  conveyed  to  the  vendee  at  the  time  of  death,  is  not 
subject  to  probate  duty. 

But  there  is  a  test  which  seems  to  us  conclusive,  viz. : 
Is  the  purchase  money  of  a  freehold  estate  contracted  to  be 
sold,  but  not  conveyed  at  the  death  of  the  testator,  legal  or 
equitable  assets  ?  If  it  be  legal  assets,  it  may  be  reached  at 
law ;  it  is  liable  to  the  debts  of  the  testator  in  the  common 
law  Courts,  and  would  have  been  liable  to  legacies  in  the 
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now  abolished  sptritiial  Courts,  as  being  within  the  jurisdic- 
tion of  the  Ordinary.  But,  on  the  other  hand,  if  it  be 
equitable  assets,  it  is  subject  to  the  jurisdiction  of  the  Courts 
of  equity  alone ;  neither  the  common  law  Courts  nor  the 
spiritual  Courts  ever  had  any  control  over  it.  And  then, 
according  to  The  Attorney  General  ▼•  Hcpe  (a),  it  is  not 
subject  to  probate  duty.  Now  it  is  settled  law  that  the 
proceeds  of  the  sale  of  real  property  are  equitable,  and 
not  legal,  assets:  Williams  on  Executors,  1322,  Barker  ▼. 
May  (&).  In  our  opinion,  therefore,  the  defendant  is  enti- 
tled to  our  judgment. 

Judgment  for  the  defendant. 

(a)  1  C.  M.  &  B.  530.  (fi)  9  B.  &  C.  489. 
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Webb  v.  Ross. 

Declaration.— For  that  before  tWs  suit  the  de- 
fendant broke  and  entered  a  certain  outhouse  and  premises 
of  the  plaintiff  situate  at  Wordsley,  in  the  county  of  Staf- 
ford, to  wit,  a  stable  of  the  plaintiff,  and  broke  and  injured 
the  door  and  locks,  and  other  portions  of  the  same,  and 
took  and  carried  away  therefrom  and  converted  to  his  own 
use  a  certain  horse  of  the  plaintiff's. 

Plea  (inter  alia). — As  to  the  breaking  and  entering  of 
the  said  outhouse  and  premises,  and  breaking  and  injuring 
the  doors  and  locks,  and  the  said  other  portions  of  the 
same,  the  defendant  saith  that  before  and  at  the  time  when, 
&C.,  a  certain  horse  of  the  defendant,  of  great  value,  to  wit, 
of  the  valae  of  502.,  the  property  of  the  defendant,  had  been 
and  was  feloniously  stolen,  taken  and  carried  away ;  and 
the  defendant,  having  good  and  probable  cause  of  suspicion, 
and  suspecting  that  the  said  horse  was  then  concealed  in 
the  said  outhouse  and  premises  of  the  plaintiff,  went  and 
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appeared  before  a  justice  of  ihe  peace  for  the  county  of 
Stafford,  and  charged  and  alleged  before  and  to  the  said 
justice,  that  his,  the  defendant's,  said  horse  had,  by  some 
person  or  persons  unknown,  been  feloniously  stolen ;  and 
that  he,  the  defendant,  had,  as  the  fact  was,  probable  cause 
to  suspect  and  did  suspect,  that  the  said  horse  was  con- 
cealed in  the  said  outhouse  and  premises ;  and  thereupon 
the  said  justice  made  and  granted  his  warrant  under  his 
hand  and  seal,  thereby  authorizing  and  requiring  a  certain 
constable  to  whom  the  said  warrant  was  directed,  with 
necessary  assistance,  to  enter  as  directed  by  the  said  warrant 
into  the  said  outhouse  and  premises  of  the  plaintiff,  there 
to  search  for  the  said  horse,  and  if  the  same  should  be 
found  in  the  said  search,  to  bring  it  and  the  body  of  the 
plaintiff  before  the  said  justice;  and  thereupon  the  said 
outhouse  and  premises  were  entered  and  searched  by  the 
said  constable,  in  all  respects  conformably  to  law  and  the 
directions  of  the  said  warrant,  and  the  defendant  and  others 
as  his  assistants ;  and  because  at  the  said  time  when,  &c., 
in  the  said  count  of  the  declaration  mentioned,  the  outer 
door  of  the  said  outhouse  and  premises  in  which,  &&,  being 
the  door  in  the  said  count  mentioned,  was  fastened  and 
stopped  by  and  with  the  said  locks  and  said  other  portions 
of  the  said  premises,  and  the  plaintiff  having  been  first 
peaceably  and  quietly  requested  so  to  do  by  the  said  con- 
stable, then  refused  to  unfasten  the  same,  and  then  hindered, 
obstructed  and  prevented  the  said  constable  firom  entering 
into  the  said  outhouse  and  premises  in  which,  &c.  for  the 
purpose  aforesaid,  so  that  without  forcing  and  breaking  open 
the  said  outer  door,  locks  and  other  portions  of  the  said  pre- 
mises, the  said  constable  could  not  at  the  said  time  when, 
&c.  enter  into  the  said  outhouse  and  premises  for  the  pur- 
pose aforesaid,  therefore  the  siud  constable  at  the  said  time 
when,  &C.,  and  the  defendant  in  his  aid  and  by  his  com- 
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and  require  joa  viih  nn  t  mwr  SDi  |w>f^er  «ss»$^nt$  t» 
enter  in  the  dartune  icio  the  svd  d«Yr.;:^-bou:»  mh)  \HII« 
boose  of  the  aid  Samoel  Wcbb»  atuate  at  WoitWWv^  iu  iW 
coanty  of  Slafibid,  and  there  dili^nily  t\»  fKNiin>h  &^r  lh\^ 
said  horse ;  and  if  the  same  shall  bo  RhiiuI  U)Hm  «uch 
search,  that  you  bring  the  hor^  si)  foumUand  Mlm>  tUo  IhhI^y 
of  the  said  Samuel  Webb,  before  mo  or  souio  oll\<>r  j\ii>ll\'t^ 
of  the  peace  for  the  said  borough,  to  bo  di»|HHiQil  aud  ib'all 
VOL.  IV.— N.  8.  t  «**'»• 
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1859.        with'  according  to  law.     Herein  fail  not.     Given  under  my 
^^^      band  and  seal  this  8th  day  of  Feb.  1858. 

"  Henrt  Walker  (l.  s.y 


V. 
R089. 


It  appeared  that  Mr.  Walker,  who  granted  the  warrant, 
was  a  justice  of  the  peace  for  the  borough  of  Wolverhamp- 
ton and  also  for  the  county  of  Stafford ;  and  that  Wordsley 
was  within  seven  miles  of  the  borough.  It  was  objected 
on  the  part  of  the  plaintiff  that  the  warrant  did  not  support 
the  plea.  The  learned  Judge  was  of  that  opinion  and 
directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the 
defendant  to  move  to  enter  the  verdict  for  him. 

Huddleston,  in  last  Michaelmas  Term,  obtained  a  rule 
nisi  accordingly ;  against  which 

Kettle  and  Phipson  now  shewed  cause. — The  plea  alleges 
that  the  warrant  was  granted  by  a  justice  of  the  county  of 
Stafford,  whereas  the  person  who  granted  it,  though  a  justice 
of  that  county,  was  also  a  justice  of  the  borough  of  Wolver- 
hampton, and  in  granting  the  warrant  acted  as  such.  The 
averment  that  the  act  was  done  in  the  one  capacity  is  not 
supported  by  evidence  that  it  was  done  in  the  other.  Sup- 
pose the  warrant  had  ordered  the  defendant  to  bring  the 
plaintiff  before  a  borough  justice,  and  he  had  taken  him 
before  a  county  justice,  could  he  have  justified  under  that 
warrant  ?     This  is  a  fatal  variance. 

Huddleston,  in  support  of  the  rule. — By  the  101st  section 
of  the  Municipal  Corporation  Act,  5  &  6  Wm.  4,  c.  76,  a 
warrant  issued  by  a  justice  of  any  borough  may  be  executed 
within  any  county  in  which  the  borough  is  situated.  There- 
fore this  warrant,  though  issued  by  a  justice  acting  for  the 
borough,  has  the  same  effect  as  if  issued  by  a  county  justice. 
Then,  the  justice  who  granted  it  being  also  a  county  justice, 
the  allegations  in  the  plea  were  in  substance  proved.  When 
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a  justice  is  merely  acting  ministeriallyy  be  need  not  be 
described  in  the  warrant  In  Bum^s  Justice^  tit  *'  Com- 
mitment for  Safe  Castody,"  s.  iv.,  the  law  is  thus  stated: — 
**  It  is  said  that  not  only  the  name  but  the  oflSce  and  the 
authority  of  the  magistrate  ought  to  be  shewn  on  the  &ce 
of  the  warrant ;  this  in  strictness  is  not  absolutely  necessary, 
for  his  authority  may  be  supplied  by  parol  evidence/*  The 
law  is  stated  in  similar  terms  in  2  Hale's  P.  C.  122.  Lam- 
bard's  Eirenarcha,  p.  87,  88,  is  to  the  same  effect.  In  Rex 
V.  Goodhatt{a)  the  Court  said : — **  We  are  of  opinion  that  it 
is  not  necessary  that  an  authority  to  commit  should  appear 
in  a  warrant  of  commitment.  In  the  case  of  Eldertan  and 
Others,  6  Mod.  75,  it  is  laid  down  by  Holtf  C.  J.,  that  it 
need  not  appear  in  a  warrant  of  commitment  that  the  person 
who  issued  the  warrant  was  a  justice  of  the  peace.  In  the 
case  of  Rex  v.  Talbot^  Mich.  4  G.  2,  the  authority  of  what  • 
is  laid  down  by  Holif  C.  J.,  in  the  case  of  Eldertan  and 
Others,  was  recognised ;  and  the  following  distinction,  which 
is  in  our  opinion  a  very  sensible .  one,  was  taken,  namely, 
that  in  a  conviction  an  authority  to  convict  must  appear, 
because  convicting  is  a  judicial  act ;  but  that  an  authority 
to  commit  need  not  appear  in  a  warrant  of  commitment, 
because  the  issuing  of  such  a  warrant  is  a  ministerial  act" 
[Martin,  B. — A  search  warrant  is  partly  a  ministerial  and 
partly  a  judicial  act:  a  warrant  of  commitment  purports  to 
be  an  act  done  after  the  justice  has  exercised  his  judicial 
consideration.  But,  however  that  may  be,  here  there  is 
clearly  a  variance.  It  is  an  old  rule  of  pleading  that  where 
an  act  is  to  be  done  by  a  particular  person  in  a  particular 
way,  and  it  is  stated  to  have  been  done  with  greater  parti- 
cularity thanwas  necessary,  it  must  nevertheless  be  proved 
as  alleged.  This  case  is  the  same  as  if  an  act  was  alleged 
to  have  been  done  in  this  Court  by  the  Lord  Chief  Baron, 

(a)  Say.  129. 
I  2 


116 


EXCHEQUER    REPORTS. 

1859.        whereas  it  was  in  fact  done  by  bim  at  his  house  and  as  a 
^"^^"^      private  individual.] 


9. 

Ross. 


Per  Curiam  (a). — The  defendant  may  have  leave  to 
amend  the  plea  on  payment  of  the  costs  of  the  trial  and 
of  this  application  within  a  week  ;  and  then  there  may  be 
a  new  trial,  otherwise  the  rule  must  be  discharged 

No  amendment  having  been  made. 

Rule  dischai^ged. 

(a)  PoUock,  C.  B.,  Martin,  B.,  Watson,  B.,  and  ChanneU,  B. 


Jan.  26.  Bellhouse  and  Another  v,  Mellor  and  Another. 

Proudman  and  Another  v.  Mellor  and  Another. 

rp 

On  the  16th        X  HE  first  of  the  above  actions  was  commenced  on  the 

the  defendants,  ^th  of  June  last  to  recover  249/.  Ss,  Sd.  due  on  a  bill  of 
tnidere!  «ed  in  exchange.  On  the  16th  of  June  the  defendants,  who  were 
Bankr*"'uj°^  traders,  filed  a  petition  for  arrangement  in  the  Court  of 
a  petition  for     Bankruptcy  for  the  Manchester  district,  in  the  form  given 

arranffement,  r     ./  <=» 

praying  that      in  Schedule  A  a  of  "  The  Bankrupt  Law  Consolidation 

their  persons 

and  property      Act,  1849,"  praying  that  their  persons  and  property  might 

might  be  pro- 
tected from  all    be  protected  from  all  process  until  further  order.     On  the 

further  order,     same  day  the  Commissioner  made   an   order  (so  far  as 

dayal'STmis.  material)  as  follows  :— 

In  OTdeTwhich        "  Whereas  a  petition  for  arrangement  was,  on  the  16th 

after  reciting 

the  petition  and  prayer  for  protection  until  farther  order,  proceeded — "  I  hereby  grant  rach 
protection,  and  order  that  the  persons  and  property  of  the  petitioners  be  protected  from  process 
until  the  29th  of  July  next,**  ana  the  Commissioners  also  thereby  appointed  a  meeting  on  tne  29th 
July  at  twelve  o'clock  at  noon,  for  the  creditors  to  assent  to  or  dissent  from  the  proposed  Bmngo- 
ment.  About  eleven  o'clock  in  the  forenoon  of  the  29th  July,  the  plaintiffs  took  in  execution 
the  defendants'  goods  under  a  writ  of  fi.  fa.  On  the  3rd  of  August  the  defendants  were  adjudi- 
cated bankrupts. 

Held:  First,  that  the  order  was  valid  within  the  211tb  section  of  the  Bankrupt  Law  Conso- 
lidation Act,  1849,  which  enables  the  Court  to  grant  protection  **  until  further  ordtr,**  and  to 
renew  the  same  from  time  to  time. 

Secondly,  that  the  protection  extended  to  the  whole  ef  the  29th  July. 

Thirdly,  that  the  order  being  valid  the  assignees  under  the  bankruptcy  were  entitled  to  the 
proceeds  of  the  execution. 


i::iai:t  ti.l.v.   ::i  \i.t. 


n: 


d«T  of  June,  1S5$^,  cJj  presented  an  J  SkhI  io  itis  Hon-  lN:vi>, 
oarable  Comt  br  Grarse  MeLar  and  jAmes  T«Tts^  Knh  J'*'^^*' 
of  Aidvick,  io  the  ciiT  of  Mszxrbester,  Mnen»  builJer^  ^,  v^ 
and  eaaincUKs,  tnding  in  cxiputDership»  nobler  tbe  snrle 
and  firai  of  IfeDar,  Soo  &  Tecns»  stating  that  the  add 
petitiaoera  were  tradcn  onable  to  mtct  their  ei^:i^eine«ts 
with  their  credhon^  and  desroos  of  la jing  the  state  of  tbeir 
affiun  before  them  imder  tbe  sapmntendence  and  control 
of  this  Hooounhle  Court,  and  of  sabmittic^  themsdves  to 
the  jtniscfiction  thereof  under  the  prerisioos  of  Tlie  Bauk« 
mpc  Law  Consolidation  Act,  1849;  and  setting  forth  the 
came  of  their  inability  to  meet  their  et^agements  ^^ith 
tbeir  creditors,  and  praying  that  their  persons  and  pro|)erty 
may  be  protected  from  all  process  until  further  order,  I 
hereby  grant  such  protection,  and  order  that  the  persons 
and  property  of  the  said  Geoi^  Mellor  and  James  Terras 
be  protected  from  all  process  from  the  date  hereof  until  the 
29th  day  of  July  next.  And  I  do  hereby  appoint  a  private 
sitting  to  be  held  in  this  Court  on  the  said  29th  day  of 
July  next  at  twelve  of  the  clock  at  noon,  at  which  sitting 
the  creditors  of  the  said  George  Mellor  and  James  Terras 
are  to  prove  their  debts,  and  assent  to  or  dissent  from  the 
proposal  of  the  said  George  Mellor  and  James  Terras  for 
the  future  payment  or  the  compromise  of  their  debts  ami 
engagements  according  to  the  provisions  of  the  above  men- 
tioned Act." 

The  plaintiffs  issued  a  writ  of  (i.  fa.,  upon  a  judgment 
obtained  by  them  in  the  action,  under  which  the  defend- 
ants* goods  were  taken  in  execution  about  eleven  o'clock  in 
the  forenoon  of  the  29th  day  of  July.  Thereupon  the  de- 
fendants took  out  a  summons  calling  on  the  plaintiffs  to  shew 
cause  why  the  execution  should  not  be  set  aside,  on  iho 
ground  that  tbe  persons  and  property  of  the  defendants 
were  protected  from  all  process  by  the  order  of  tbe  (^ourt 
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1859.        of  Bankruptcy.     On  the  2nd  of  August  this  summons  was 

_,^'*^"''"*^      heard  before  Erie.  J.,  who  ordered  that  the  eoods  be  sold 

,,  V'  and  the  proceeds  paid  into  Court,  less  the  sheriff's  pound- 

Mellob.  *^  *^ 

age,  and  that  the  question  be  referred  to  the  Court  On 
the  3rd  of  August  the  defendants  were  adjudicated  bank- 
rupt, upon  a  declaration  of  insolvency  filed  by  them  on 
the  31st  of  July;  and  assignees  were  appointed  under  the 
bankruptcy. 

Manisti/i  in  last  Michaelmas  Term  (Nov.  4)»  obtained  a 
rule  calling  on  the  plaintiflb  to  shew  cause  why  the  execu- 
tion should  not  be  set  aside,  and  why  the  sum  of  247/.  8^.  Sd., 
paid  into  Court  by  the  sheriff  of  Lancashire,  pursuant  to 
the  order  of  JErki  J*>  should  not  be  pa^d  to  the  defendants' 
assignees ;  and  why  the  plain  tifis  should  not  pay  to  the 
defendants  the  costs  of  the  summons,  heard  before  Erie,  J*, 
and  of  this  application,  and  why  the  plaintiffs  should  not 
pay  the  amount  of  the  sheriff's  poundage. 

Montague  Smith  and  Mellish  shewed  cause  in  the  same 
Term  (Nov.  23). — ^The  question  is  whether  the  order  of  the 
Commissioner  operated  to  protect  the  goods  of  the  defend- 
ants against  the  plaintifls'  execution.  It  is  submitted  that 
the  order  is  void  both  on  principle  and  authority.  First, 
the  order  is  not  in  accordance  with  the  211th  section  of 
The  Bankrupt  Law  Consolidation  Act,  1849,  since  it  does 
not  grant  protection  until  furtlier  order^  but  until  a  day 
certain*  That  section  provides,  ^'That  any  such  trader 
unable  to  meet  his  engagements  with  his  creditors  and 
desirous  of  laying  the  state  of  his  affairs  before  them,  under 
the  superintendence  and  control  of  the  Court  of  Bank- 
ruptcy, and  of  submitting  himself  to  the  jurisdiction  of  the 
Court  in  manner  hereinafter  mentioned,  may  present  a 
petition  to  the  Court,  setting  forth  the  true  cause  of  such 
inability,  and  praying  that  his  person  and  property  may  be 
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protected  from  all  process  mmtil  Jkrtker  order ;  and  the  1859. 
Court  OD  socli  petition  shall  have  power  to  grant  sach 
protection,  and  may  renew  the  same  from  time  to  time,  as 
it  shall  think  fit,"  &c  The  212th  section  requires  **  That 
every  such  petition  shall  be  in  the  form  contained  in  Sche- 
dule A.  to  the  Act  annexed."  The  prajer  in  that  form 
Taries  fiom  the  language  of  the  21ith  section,  and  merely 
says  **  Your  petitioner  therefore  prays  that  his  person  and 
property  may  be  protected  fit>m  all  process."  This  order 
recites  the  petition,  which  prays  that  the  persons  and  pro- 
perty of  the  defendants  may  be  protected  until  further  order, 
but  grants  an  absolute  protection  untd  the  29th  July  next. 
If  such  an  order  be  valid,  the  most  mischievous  con- 
sequences might  ensue ;  for  the  creditor  would  be  pre- 
vented from  taking  any  proceedings  until  afler  the  day 
named,  and  the  debtor  might  in  the  meantime  make  away 
with  his  property.  For  the  purpose  of  enabling  the  Court 
to  revoke  the  order,  the  Act  gives  the  power  to  make  it 
**  until  further  order."  In  Ex  parte  Botoers  (a),  it  was  held 
that  an  order  granting  protection  until  a  certain  day  was 
irregular,  and  afforded  no  protection  against  a  summons 
under  the  78th  section  of  the  Act.  Knight  Bruce,  L.  J., 
there  said : — '*  Such  an  order  may  or  may  not  be  a  nullity. 
Upon  that  I  give  no  opinion  except  this,  that  if  it  is  a 
nullity  there  is  an  end  of  all  question.  But,  assuming  it 
not  to  be  a  nullity,  I  apprehend  it  still  to  be  irregular; 
and  I  apprehend  that  where  a  person  proceeds  ex  parte  to 
obtain  an  order  for  his  own  benefit,  to  the  prejudice  in 
a  certain  sense  of  his  creditors,  and  in  the  absence  of  those 
creditors,  he  is  bound  to  obtain  an  order  strictly  correct  and 
regular,  and  if  he  does  not  he  must  abide  the  consequences." 
Lord  Cranworth,  L.  J.,  said,  that  *'  had  it  not  been  for  the 
form  (A  a.)  in  the  schedule  to  the  statute  there  could  have 

(a)  1  De  Gex,  M'N.  &  G.  460. 
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been  no  doubt  of  the  irregularity  of  the  order."    The  form 
of  order  for  protection  (a)  prescribed  by  the  Commissioners 
V.  grants  the  protection  until  a  day  certain  **  or  antil  further 

order."  This  is  a  statutory  power  and  must  be  strictly 
pursued.  The  223rd  section  only  provides  that  in  certain 
events  the  petition  shall  be  dismissed;  it  does  not  enable 
the  Commissioner  to  suspend  the  order. — Secondly,  assum- 
ing the  order  to  be  goodj  it  afforded  no  protection  at  the 
time  the  execution  was  levied.  The  protection  was  until 
the  29th  July,  that  is  during  the  whole  of  the  28th  and 
exclusive  of  the  29th ;  therefore,  the  protection  having 
expired  at  the  time  of  the  levy,  the  execution  is  good. 

Manisty,  in  support  of  the  rule. — The  form  of  this  order 
is  different  from  that  in  JEx  parte  Bowers.  This  order 
recites  the  petition,  which  prays  that  the  person  and  pro- 
perty of  the  petitioner  may  be  protected  from  all  process 
"  until  further  order."  The  order  for  protection  then  pro- 
ceeds : — "  I  hereby  grant  such  protection  and  order  that  the 
persons  and  property  of  the  petitioners  be  protected  from 
process  until  the  29th  July  next*'  If  the  order,  so  far  as  it 
professes  to  grant  protection  until  a  certain  day,  is  a  nullity, 
then  it  becomes  a  protection  according  to  the  prayer  of  the 
petition,  viz.  until  further  order.  jEx  parte  Bowers  is  no 
authority  for  the  plaintiffs.  There  the  question  was  whether 
an  order  for  protection  was  operative  so  as  to  prevent  an 
adjudication  of  bankruptcy  under  the  78th  section;  and  all 
that  the  Court  decided  was  that,  the  order  being  irregular, 
the  adjudication  was  good.  As  to  the  alleged  mischief  which 
might  ensue  from  such  an  order,  the  same  objection  would 
apply  to  an  order  in  the  form  prescribed  by  the  Commis- 
sioners. There  is,  however,  in  the  Act  abundant  provision 
against  such  consequences.     Under  the  213th  section,  the 

(a)  Shelford's  Rules  in  Bank.  29 ;  Arch.  Bank.  Law,  p.  243. 
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Court  may  at  any  moment  direct  that  the  estate  of  the        1859. 
petitioner  shall  be  poasessed  and  received  by  the  official     J-^^^*-^ 
assignee,  or  be  taken  possession  of  by  the  messenger  of  the  •• 

Court.  By  section  223,  the  Court  has  power  to  adjudge 
the  petitioner  bankrupt  if  he  is  guilty  of  misconduct. 
[Channettf  B.,  referred  to  Ex  parte  DaleM(a).']  By  the 
21 1th  section,  the  Court  may  renew  the  order  firom  time  to 
time,  and  for  that  purpose  it  is  more  convenient  that  a 
fixed  day  should  be  named,  upon  which  it  would  expire, 
than  that  at  some  indefinite  time  an  application  should 
be  made  to  renew  it.  At  all  events  the  order  b  not  a 
nullity  but  merely  irregular. — Then  as  to  the  question 
whether  the  word  ''until"  means  inclusive  or  exclusive  of 
the  29th  of  July.  The  principle  to  be  derived  from  all  the 
authorities  is,  that  the  subject-matter  must  be  regarded. 
An  order  which  gives  until  a  certain  day  to  do  an  Act, 
includes  that  day.  Under  the  6  Geo.  2,  c.  30,  s.  5,  a  bank- 
rupt was  protected  from  arrest  during  the  forty-two  days 
within  which  he  was  bound  to  surrender,  and  that  was 
construed  to  include  the  whole  of  the  forty-second  day : 
Ex  parte  Donkvy{b).  So,  if  the  time  for  the  banknipfs 
examination  was  enlarged,  he  was  protected  from  arrest 
during  the  whole  of  the  last  day  of  examination :  Simpsan^s 
Case{c).  \Pollocki  C.  B. — Where  proceedings  are  stayed 
until  the  fifth  day  of  term  the  order  expires  upon  the  fiflh. 
WataoUf  B. — All  the  authorities  on  this  subject  were  re- 
viewed by  Lord  Ellenboraugh  in  his  learned  judgment  in 
Rex  V.  Stevens  (</).] 

Cur.  adv.  vult 

(a)  2  De  Gex  &  J.  206.  (c)  Buck.  424. 

(b)  7  Yes.  316  a.  (d)  6  East,  244. 
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1859. 

BsLLHouBB  Proudman  v.  Mellor  and  Another. 

r. 

Mbllob.  The  facts  of  this  case  were  similar  to  those  of  the  pre- 

ceding case. 

Lush  and  Digby  Seymour  shewed  cause. — (They  used 
arguments  in  substance  the  same  as  those  urged  in  the 
previous  case). — At  all  events  the  assignees  are  not  entitled 
to  have  the  money  paid  over  to  them.  Their  right  depends 
on  the  validity  of  the  adjudication  in  bankruptcy,  and  the 
plaintiffs  ought  to  have  an  opportunity  of  trying  that  question 
by  an  action.  If  the  bankruptcy  is  invalid  the  bankrupt  is 
not  entitled  to  the  money,  for  the  order  protects  his  pro- 
perty, not  for  his  own  benefit,  but  for  the  benefit  of  his 
creditors. — They  referred  to  AUcard  v.  fVess(m(a)  and 
Lewis  V.  Collard{b), 

Manisty,  in  support  of  the  rule. — The  ground  of  the 
application  is,  that  the  plaintiffs  in  levying  execution  com- 
mitted a  wrongful  act,  and  if  they  were  permitted  to  contest 
the  validity  of  the  bankruptcy  in  an  action,  it  would  be 
allowing  them  to  take  advantage  of  their  own  wrong.  The 
levy  was  an  abuse  of  the  process  of  the  Court,  and  the 
proper  remedy  is  by  application  to  the  Court 

Cur.  adv,  vuli. 


The  judgment  of  the  Court  in  the  above  cases  was  now 
delivered  by 

Watson,  B. — In  each  of  these  cases  a  rule  had  been 
obtained  calling  on  the  respective  plaintifis  to  shew  cause 

(a)  7  Exch.  763.     In  error,  8  Exch.  260.        (6)  14  C.  B.  208. 
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wbj  the  ezecations  should  not  be  set  aside,  and  the  sum 
paid  into  Court  by  the  sheriff  of  Lancashire  under  these 
writs  should  not  be  paid  out  to  the  assignees  of  the  de- 
fendants (who  had  become  bankrupts),  with  the  costs  of 
an  order  made  by  Erh^  J.,  and  of  this  application  and  the 
sheriff's  poundage.  In  last  term  Mr.  Maniague  Smith  and 
Mr.  MeUUh  shewed  cause  in  the  first  case,  Mr.  Lush  and 
Mr.  Digby  Seymour  in  the  second  case :  Mr.  Mamsty  was 
heard  in  support  of  both  rules. 

It  appeared  that  a  petition  for  arrangement  was  filed  by 
the  defendants  at  the  Court  of  Bankruptcy  at  Manchester 
on  the  1 6th  June,  1858,  containing  all  the  necessary  requi- 
sites, and  praying  that  their  persons  and  property  miglU 
be  protected  Jrom  all  process  vntU  further  order*  Thereupon 
by  an  order  of  the  Commissioner,  dated  the  same  16th  day 
of  June,  1858,  after  reciting  at  length  the  petition  and  the 
prayer  **for  protection  utM  further  order ^^  proceeded:  "/ 
hereby  grant  such  protection^  and  order  that  the  persons  and 
property  of  the  petitioners  be  protected  from  process  until  the 
29th  July  next  ;*'  and  the  Court  also  thereby  appointed  a 
meeting  on  the  29th  July,  at  twelve  o'clock,  for  the  credi- 
tors to  assent  or  dissent  fi'om  such  proposed  arrangement. 

The  plaintifis  respectively  issued  writs  of  fi.  fa.  against 
the  defendants'  goods,  which  were  executed  by  seizure  at 
11  A.M.  on  the  29th  July,  Subsequently  an  order  was 
made  by  Erle^  J.,  that  the  sheriff  of  Lancashire  should  pay 
into  Court  the  proceeds  of  the  levy  to  abide  the  order  of 
the  Court.  Proceedings  in  bankruptcy  were  taken  against 
the  defendants,  under  which  assignees  were  appointed. 

It  was  contended,  on  the  part  of  the  plaintiffs,  first,  that 
the  order  for  protection  was  void  as  not  being  in  compliance 
with  the  provision  of  s.  211  of  the  Bankrupt  Act,  12  &  13 
Vict.  c.  106,  and  consequently  they  had  a  right  to  issue 
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execution  notwithstanding  the  above  order  for  protection. 
That  section  provides  that  on  a  petition  like  the  present  the 
Court  "  shall  have  power  to  grant  such  protection  (viz.  till 
further  order)  and  may  renew  the  same  from  time  to  time 
as  it  shall  think  fit ;"  and  it  was  contended  that  this  order 
was  for  protection  for  a  time  certain,  viz.,  till  the  29th  July, 
whereas  it  ought  to  be  for  protection  until  further  order ; 
and,  as  the  period  was  limited,  the  order  was  void.  The  case 
of  JSx  parte  Bowers  (a)  was  cited,  where  a  somewhat  similar 
question  arose  before  the  Lords  Justices.  There  it  was 
held  too  doubtful  for  the  Court  to  set  aside  proceedings  in 
bankruptcy  taken  on  the  assumption  that  the  order  was 
void ;  the  Lords  Justices  intimating  that  the  order,  if  not 
void,  was  irregular  and  questionable.  No  doubt  there  is 
some  diflSculty  in  the  proper  construction  of  the  statute,  for 
it  empowers  the  Bankruptcy  Court  to  give  protection  till 
further  order.  It  is  difficult  to  see  how  the  time  can  be 
enlarged  from  time  to  time  unless  some  time  be  given  for 
the  time  to  expire.  We  think  that  this  order  is  good,  for  it 
grants  such  protection  as  prayed,  that  is  till  further  order, 
and  also  until  the  29th  July ;  and  this  will  satisfy  the  power 
given  by  the  Act,  and  distinguishes  the  case  from  Ex  parte 
Bowers.  Indeed  this  seems  to  be  the  only  mode  in  which 
the  Act  can  be  complied  with ;  and  the  order  is  in  accord- 
ance with  the  form  possessed  by  the  Commissioners :  See 
Shelford's  Bankruptcy,  pp.  423.  591. 

llie  plaintiiis  contended,  secondly,  that  the  writ  and 
execution  under  it  were  good,  as  the  protection  was  given 
"until"  the  29th  July,  which  expired  on  the  28th  July, 
and  consequently  it  was  executed  afler  the  protection  had 
expired.  The  word  "unfi?"  is  ambiguous,  and  may  be  con- 
strued either  inclusive  or  exclusive  of  the  day  mentioned. 


(fl)  1  De  Gex,  M'N.  &  G.  460. 
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according  to  the  subject-matter  and  the  true  intent  of  the 
document  in  which  it  is  used  (See  Rex  ▼.  Stevens,  5 
East).  In  this  order  there  can  be  no  doubt  it  includes 
the  whole  of  the  29th  of  July,  for  it  appoints  twelve  o'clock 
of  that  day  as  the  day  of  meeting  of  the  creditors  and  the 
petitioners,  and  no  doubt  the  Court  intended  that  until 
after  meeting  the  protection  should  extend.  For  these 
reasons,  we  think  the  executions  were  in  contravention  of 
the  order  of  protection. 

It  was  suggested  that  the  Court  should  not  make  this 
order,  as  the  bankruptcy  might  be  void  and  the  plaintifls 
should  have  an  opportunity  to  contest  its  validity  in  an 
action.  We  think  that  this  is  no  objection  to  the  rule,  for, 
whether  the  bankruptcy  be  bad  or  good,  the  plaintiffs  cannot 
be  entitled  to  the  proceeds  of  the  execution.  For  if  the 
bankruptcy  be  good  the  assignees  are  entided,  and  if  set 
aside  the  defendants  would  have  a  right  to  this  money ;  and, 
as  there  is  no  suggestion  that  the  bankruptcy  is  ipvalid, 
we  must  enforce  the  rights  of  assignees  by  rule,  and  the 
rules  in  the  term  prayed  must  be  absolute. 

Rules  absolute. 


1859. 


BsuAouss 

p. 
Mkllok. 

Froudmah 

9. 

MSLLOB. 


HOLBERT   I?.    StARKET. 

JL  HIS  was  an  action  of  debt  in  which  the  plaintiff^  had 
recovered  24L  for  debt  and  142.  ISs.  for  costs.  The  plaintiff^ 
agreed  with  the  defendant  that  on  bis  paying  5/.  down,  and 
51,  on  the  first  of  every  month  from  the  1st  of  October, 
1858,  no  execution  should  be  put  in  force  until  some  de- 

amottnt  due  under  the  judgment  to  IB/.  I8«.  ^HeUL»  that,  notwithntanding  the  7 
8.  57,  the  defendant  might  be  taken  in  execution  to  satisfy  such  sum. 


Jan,  19. 


After  judg- 
ment had  been 
recovered  for 
a  debt  exceed- 
ing 20/.,  the 
defendant  paid 
certain  instal- 
ments to  the 
plaintiflT,  which 
reduced  the 
&  8  Vict.  c.  96, 
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fault  in  such  payment.     In  pursuance  of  the  agreement 
the  defendant  paid   to  the   plaintiflF  several  instalments, 
9.  amounting  to  20/.,  but  failed  to  make  the  payment  due  on 

the  1st  of  January,  1859.  The  defendant  was  then  arrested 
on  a  ca.  sa.  to  satisfy  the  sum  of  18/.  18«.,  being  the  balance 
remaining  due  on  the  judgment. 

C  E,  Pollock  now  moved  for  a  rule  to  shew  cause  why 
the  defendant  should  not  be  discharged  out  of  the  custody 
of  the  sheriff.— The  7  &  8  Vict.  c.  96,  s.  57,  enacts  that 
'^from  and  after  the  passing  of  that  Act  no  person  shall  be 
taken  or  chai^ged  in  execution  upon  any  judgment,  &c.  in 
any  action  wherein  the  sum  recovered  shall  not  exceed 
20iL,  exclusive  of  the  costs  recovered  by  such  judgment." 
The  substantial  intention  was  that  no  person  should  be 
taken  in  execution  for  a  debt  under  20/. — He  referred  to 
Johnson  v.  Harris  (a). 
• 

Pollock,  C.  B. — There  will  be  no  rule.  The  statute 
does  not  apply  where  judgment  has  been  recovered  for  a 
debt  exceeding  20/.,  which  is  afterwards  reduced  by  pay- 
ments or  otherwise  to  a  sum  below  20/. 

Martin,  B.,  Watson,  B.,  and  Channell,  B.,  concurred. 

Rule  refused  (6). 

(a)  15  C.  B.  357.  (ft)  See  West  v.  Farlar,  28  L.  J.,  Q.  B.  81. 
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The  Blackpool  Local  Board  of  Health  v.  Bennett.      •^««.  21. 

Same  v.  Kenton. 

X  HE  above  were  cases  stated  for  the  opinion  of  the  Court  By  an  order 
of  Exchequer  under  the  20  &  21  Vict.  c.  43.     The  first  of  th^ntrre  area, 
these  cases  was  in  substance  as  follows : —  partBof^pUc«s 

Blackpool  is  a  watering  place  in  the  township  of  Lajton  ^S?n  the 
with  Warbrick  in  the  county  of  Lancaster.  boundariee  of 

•^  the  township 

By  order  in  council,  made  23rd  October,  1851,  "The  of  L.  were 

•Tfc  1 1.     TT     11  constituted  a 

Public  Health  Act,  1848,"  except  section  50  thereof,  was  •*  district/' for 
applied  to  the  entire  area,  places,  and  parts  of  places  com-  «'The  Public 
prised  within  the  boundaries  of  the  township  of  Layton  1848.*'-  The 
with  Warbrick,  in  the  county  of  Lancaster ;  and  such  area,  impio^^ent 
places,  and  parts  of  places  were  constituted  a  district  for  the  ^^  *®^^' 
purposes  of  «  The  Public  Health  Act,  1848.'*  KIS[  BoL^ 

On  the  15th  December,  1851,  the  nine  persons  appointed  from  time  to 

,        .  time  to  make 

members  of  the  Local  Board  of  Health  of  the  said  district  bye-laws  for 
held  their  first  meeting.     On  the  14th  of  June,  1853,  the  purposes) 
Blackpool  Improvement   Act  became  law.     The  Public  I^nduct"5 
Health  Act,  1848,  and  the  Town  Police  Clauses  Act  were  hwk^neyTar^ 
incorporated  therewith.     In  October,  1853,  at  a  meeting  of  ^^^'i^^^*" 
the  above  named  Local  Board,  certain  bye-laws  were  made  within  the  dis- 

''  tnct,  and  for 

fixing  the 
stands  of  such  hackney  carriages  and  animals.  The  Local  Board  made  the  following  bje-law  :— 
"  That  the  several  places  in  the  district  where  painted  boards  shall  from  time  to  time  be  placed 
by  the  said  Local  Board  to  distinguish  them  as  stands,  shall  be  the  stands  for  such  number  of 
carriages,  horses,  asses  and  mules,  &Cm  as  shall  be  mentioned  on  such  boards ;  and  no  driver  of 
any  such  carriage,  &c.,  shall  place  the  same  on  any  other  than  some  one  of  such  stands,  or  shall 
pfy/or  hire  in  any  of  the  streets  or  places  within  the  said  district  (except  on  one  of  such  stands) 
under  a  penalty  not  exceeding  40«.  A  licenced  driver  was  convicted  of  *'  plying  for  hire  '*  off  a 
stand.  On  appeal,  the  justices  stated  that  it  was  proved  to  their  satisfaction  that  the  appellant 
was  driving  a  licensed  carriage  on  the  beach  within  the  district :  that  he  got  off  and  spoke  to 
some  people  and  took  them  up,  having  then  passed  a  stand. 

Held: — First,  that  the  bye-law  was  valid,  although  it  did  not  on  the  face  of  it  specify  the 
exact  localities  where  the  stands  were  to  be. 

Secondly. — That  the  sea  shore  between  high  and  low  water  mark  was  within  the  district. 

Thirdly. — That  the  appellant  was  properly  convicted  of  "  plying  for  hire"  off  a  stand. 

On  appeal,  under  the  20  &  21  Vict.  c.  43,  the  respondent  is  entitled  to  begin. 


I 
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and  passed  under  the  seal  of  the  Local  Board  and  signed 
by  five  menfibers  of  the  Board ;  and  on  the  10th  of  the 
same  month  were  allowed  by  the  Secretary  of  State.  The 
following  are  the  5th  and  7th  of  the  s^d  bye-laws : — 

"  Fifth. — That  the  several  places  in  the  district,  where 
painted  boards  shall,  from  time  to  time,  be  placed  by  the 
said  Local  Board  of  Health,  to  distinguish  them  as  stands, 
shall  be  the  stands  for  such  number  of  carriages,  sedan 
chairs,  horses,  asses  and  mules,  as  shall  be  mentioned  on 
such  boards;  and  no  driver  of,  or  person  attending,  any 
such  carriage,  sedan  chair,  horse,  ass  or  mule,  shall  place 
the  same  on  any  other  than  some  one  of  such  stands;  or 
shall  take  his  station  on  any  stand  already  occupied  by  the 
number  assigned  to  such  stand;  or  shall  ply  for  hire  in 
any  of  the  streets,  lanes,  or  places  within  the  said  district 
(except  on  one  of  such  stands,  or  in  the  railway  station), 
under  the  penalty  for  every  such  ofience  of  any  sum  not 
exceeding  40^.'* 

"  Seventh. — That  the  driver  of  any  such  carriage  or 
animal,  or  attendant  on  any  sedan  chair,  having  set  down  a 
fare,  shall  forthwith  take  his  place  upon  the  next  unoc- 
cupied stand  to  the  place  where  he  has  so  set  down,  on 
penalty  of  forfeiting  any  sum  not  exceeding  40«.'' 

In  pursuance  of  the  fifth  bye-law,  several  stands  have 
been  appointed  within  the  district,  by  the  Local  Board  of 
Health. 

On  the  19th  day  of  June,  1858,  at  the  Petty  Sessions 
at  Blackpool  aforesaid,  Thomas  Bennett  appeared  before 
us,  the  said  justices,  in  obedience  to,  and  to  take  his  trial  on 
a  summons  charging  him  with  a  violation  of  the  said  bye- 
laws;  and  at  the  hearing  of  the  said  summons,  it  was 
proved,  to  our  satisfaction,  that  on  the  27th  day  of  May  last, 
the  said  Thomas  Bennett,  being  a  licensed  driver,  was 
driving  a  licensed  carriage  on  the  South  Beach  within  the 
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dislrict :  he  got  off  the  carriage  and  spoke  to  some  people : 
he  took  them  up.  A  witness  spoke  to  him  and  told  him  he 
was  doing  wrong.  It  was  near  Duke's  Hotel  within  the 
district:  he  had  then  passed  the  stand  (being  a  stand 
within  the  district)  about  a  hundred  yards.  The  defence 
of  the  said  Thomas  Bennett  was  that  he  did  not  plj  for 
hire,  but  was  asked  to  be  engaged,  and  that  he  did  not  get 
off  the  carriage  until  the  gentleman  had  engaged  him  :  he 
admitted  haying  passed  the  said  stand  before  he  took  up 
the  said  fare.  The  defendant  also  contended  that  he  had 
a  right  to  pass  a  stand  and  then  take  up  a  fare,  and  that  we, 
the  said  justices,  had  no  jurisdiction ;  and  that  the  said  bye- 
laws  were  contrary  to  law  and  not  binding ;  and  that  passing 
a  stand  and  taking  up  a  fare  were  not  offences.  That  he 
had  a  right  to  do  what  was  proved,  and  that  he  was  not 
guilty  of  any  offence.  We  considered  that  the  facts  of  the 
driver  having  passed  a  stand  and  taken  up  a  fare,  were 
fully  proved,  and  we  convicted  him  in  a  penalty  of  6s.  and 
costs.  The  grounds  of  our  determination  were,  that  the 
said  bye-laws  were  valid;  that  the  said  Thomas  Bennett 
did  not,  as  required  by  the  bye-laws,  take  his  place  upon  the 
unoccupied  stand  which  he  had  passed ;  and  that  having 
solicited  for  and  taken  up  his  fare  at  a  place  not  a  stand  or 
railway  station,  the  said  Thomas  Bennett  had  been  guilty  of 
a  violation  of  the  5th  and  7th  bye-laws. 

MUwardy  for  the  respondents,  claimed  the  right  to  begin. 
— He  stated  that  the  practice  adopted  in  the  Court  of 
Queen's  Bench  was  that  the  party  in  support  of  the  convic- 
tion began. 

Wheeler^  for  the  appellants,  admitted  that  such  was  the 
practice  in  the  Court  of  Queen's  Bench,  but  this  Court  had 
laid  down  that  in  cases  of  appeal  the  appellant  had  a  right 
to  begin. 

VOL.  IV.— N.  8.  K  £XCH. 
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Per  Curiam. — We  will  follow  the  rale  in  the  Coort  of 
Queen's  Bench. 


MUward,  for  the  respondents  (Jan,  19> — The  first  ques- 
Bbknett.  tion  is  whether  there  was  sufficient  evidence  to  justify  the 
magistrates  in  conyicting  the  appellant  The  case  states 
that  it  was  proved  to  their  satisfaction  that  the  appellant 
had  passed  a  stand  and  taken  up  a  fare,  under  circum- 
stances  which  amounted  to  a  *^  plying  for  hire.'*  By  the 
17th  section  of  '<The  Blackpool  Improvement  Act,  1853/' 
(16  &  17  Vict.  c.  zziz.)>  **  the  Local  Board  may  from  time 
to  time  license  to  ply  for  hire  within  the  limits  of  that  Act, 
and  on  the  beach  or  coasts  adjoining  or  near  thereto,  such 
number  of  hackney  coaches  or  carriages  of  any  description, 
pleasure  boats,  &c.,  horses,  asses  and  mules,  as  the  Local 
Board  think  fit." 

By  section  48,  the  Local  Board  may  from  time  to  time, 
make  bye-^Iaws  for  (amongst  other  purposes)  ''regulating 
the  conduct  of  the  proprietors  and  driven  respectively  of 
hackney  carriages,  &c.,  plying  within  the  district."  Also, 
''for  fixing  the  stands  of  such  hackney  carriages."  The 
25th  section  shews  that  "plying  for  hire"  may  be,  not  by 
word  of  mouth  only  but  by  acts.  It  provides  that  "  if  any 
person  be  found  driving,  standing  Or  plying  for  hire  with 
any  carriage,  &&,"  within  the  district  for  which  a  license 
has  not  been  obtained  he  shall  be  liable  to  a  penalty. — 
Secondly,  it  will  be  argued  that  the  bye-law  is  bad,  because 
it  does  not  fix  the  stands  for  the  carriages.  But  that  is 
not  so.  Under  the  115th  section  of  "The  Public  Health 
Act,  1848,"  (11  &  12  Vict.  c.  63),  the  bye-laws  made 
by  the  Local  Board  have  no  force  or  effect  unless  con- 
firmed by  one  of  the  Secretaries  of  State;  and  a  month's 
notice  must  be  given  of  the  intention  to  apply  for  their 
confirmation.  The  legislature  could  never  have  intended 
that  every  time  the  slightest  change  was  made  in  the  situa- 
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tion  of  tbe  stands,  the  Local  Board  should  submit  it  to 
one  of  the  Secretaries  of  State  for  his  confirmation. 

Wheeler^  for  the  appellant. — The  magistrates  should  haye 
set  out  the  evidence  before  them,  so  that  the  Court  might 
judge  whether  the  circumstances  amounted  to  a  ''plying 
for  hire.**  [Waison^  B. — The  power  given  by  the  6lh  section 
of  the  20  &  21  Vict.  c.  43  b  to  determine  questions  of  law.] 
Upon  the  facts  stated  there  was  no  ''plying  for  hire." 
[Martin^  B. — There  is  strong  evidence  of  "plying  for 
hire.*^  The  driver  could  not  refuse  to  take  the  fare.  The 
33rd  section  of  the  Blackpool  Improvement  Act,  1853,  im- 
poses a  penalty  on  "any  driver  of  a  hackney  carriage 
standing  at  any  of  the  stands  for  hackney  carriages 
appointed  by  the  Local  Board,  or  in  any  street,  who  refuses 
or  neglects,  without  reasonable  excuse,  to  drive  such  car^ 
riage  to  any  place  within  the  district  or  the  distance  to  be 
appointed  by  the  bye*laws  of  the  Local  Board."  [^Martin, 
B. — There  is  nothing  inconsistent  in  a  man  driving  along 
a  street  who  shall  be  bound  to  take  up  a  fare  if  requested, 
but  he  shall  not  '•  ply  for  hire."]  The  term  "  ply  for  hire  " 
is  used  in  the  18th  bye-law  which  provides  that  no  owner 
or  driver  "  shall  take  his  station  on  any  stand,  nor  shall 
ply  for  hire  on  Sundays ;  provided  that  nothing  herein  con- 
tained shall  prevent  such  owner  or  driver  from  plying  for 
hire  on  Sundays,  when  engaged  or  sent  for  from  their  own 
respective  yards,  coach-houses,  or  stables.'*  At  all  events 
the  bye-law  is  bad«  By  the  48th  section  of  the  Blackpool 
Improvement  Act,  1853,  one  of  the  purposegf  for  which  the 
Local  Board  may  make  bye-laws,  is  for  fixing  the  stands  of 
hackney  carriages.  The  fifth  bye-law  provides,  that  the 
several  places  in  the  district  where  painted  boards  shall 
from  time  to  time  be  placed  by  the  Local  Board,  to  distin- 
guish them  as  stands,  shall  be  the  stands  for  such  number 
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of  carriages  as  shall  be  mentioned  on  the  boards.  But  the 
bje-law  ought  to  fix  the  stands.  The  Local  Board  has  no 
authority  from  time  to  time  to  fix  stands  by  merely  putting 
up  boards.  By  the  115th  section  of  The  Public  Health 
Act^  I8489  a  month's  notice  of  intention  to  apply  for  con- 
firmation of  a  bye-lainr  must  be  given,  so  that,  if  the  stands 
fixed  by  a  bye-law  are  not  for  the  public  convenience,  any 
party  may  oppose  its  confirmation.  But  if  the  Local  Board 
can  fix  stands  without  a  bye-law,  that  provision  would 
become  nugatory.  The  bye-law,  being  bad  in  part,  is  bad 
for  the  whole:  Com.  Dig.  « Bye-Law •*  (C.  7> 

Milward^  in  reply. — Assuming  that  the  bye-law  is  bad  in 
part,  it  is  not  therefore  altogether  void.  But  the  bye-law  is 
good.  By  the  48th  section  of  the  Blackpool  Improvement 
Act,  1853,  the  Local  Board  may  from  time  to  time  make 
bye-laws,  not  *' fixing,"  but  ''for  fixing**  the  stand.  The 
case  finds  that  boards  were  put  up  in  pursuance  of  the  bye- 
law.  The  bye-law  may  be  read  as  in  separate  parts,  and  if 
the  former  part  be  bad,  the  latter  will  stand. 

The  Court  expressed  a  wish  to  hear  the  following  case 
before  delivering  judgment. 


The  Blackpool  Local  Board  op  Health  v.  Eenyon. 

Blackpool  is  a  watering  place  in  the  township  of  Layton 
with  Warbrick,  in  the  county  of  Lancaster;  and  is  bounded 
on  the  side  in  question  in  this  case  by  the  Irish  Sea. 

Between  mean  high  and  low  water  mark  is  about  500 
yards.  At  high  water,  during  spring  tides,  the  sea  meets 
the  sea-wall  called  the  Hulking;  and  at  neap  tides  ap- 
proaches to  within  from_  40  to  50  yards  of  the  foot  of  the 
said  Hulking. 
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The  communication  from  the  road  above  the  Hulking  to 
the  beach  sands  is  b;  roads  called  Slades,  from  200  to  300 
yards  apart  from  each  other. 

(The  case  then  stated  the  order  in  council,  as  in  the 
forq;oing  case  (a).) 

_  ■  _ 

On  the  15th  day  of  December,  1851,  the  nine  persons 
appointed  members  of  the  said  Local  Board  of  Heath  for 
the  said  district  held  their  first  meeting. 

(The  case  then  stated,  as  in  the  foregoing  case,  the  pass- 
ing of  the  Blackpool  Improvement  Act,  &c.,  the  making 
of  bye-laws,  and  it  set  out  the  fifth  bye-law  (b).     ) 

In  pursuance  of  this  fifth  bye-law,  seven  stands  between 
high  and  low  water  mark  have  for  the  last  two  years  been 
appointed  by  the  Local  Board  as  stands  on  the  beach  sands, 
containing  altogether  standing  for  one  hundred  and  forty 
asses ;  and  the  total  number  of  licensed  asses  in  the  district 
is  104. 

These  stands  are  indicated  by  numbered  boards,  having 
painted  on  each  the  number  of  asses  allowed  to  ply  at  each 
stand. 

On  the  11th  day  of  June,  1858,  at  the  Petty  Sessions  at 
Bradford,  Margaret  Kenyon  appeared  before  us,  the  said 
justices,  in  obedience  to  and  to  take  her  trial  on  a  summons 
charging  her  with  a  violation  of  the  said  bye-laws.  And 
at  the  hearing  of  the  said  summons,  it  was  proved  to  our 
satisfaction  that  on  the  28th  day  of  May  last  the  said  Mar- 
garet Kenyon  was  on  the  said  sands  between  high  and  low 
water  mark,  and  was  then  and  there  the  person  attending 
certain  licensed  asses  and  plying  for  hire  at  a  place  between 
twenty  and  thirty  yards  from  the  Hulking  and  about  the 
same  distance  fix)m  the  nearest  of  the  said  stands,  and  that 
such  place  was  not  one  of  the  stands  aforesaid  nor  a  railway 
station. 

(a)  Ante,  p.  127.  (ft)  P.  128. 
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The  defence  by  the  said  Margaret  Kenyon  was,  the 
claim  that  she  had  a  right  to  do  what  was  proved;  and  that 
we,  the  said  jus ticesy  had  do  jurisdiction;  that  she  was  not 
guilty  of  any  offence.  We  did  not  consider  the  said  defence 
to  be  suflScient,  and  we  convicted  her  in  the  penalty  of  five 
shillings  and  costs. 


Milwardy  for  the  respondents. — The  place  in  question  w^s 
within  the  district  constituted  by  the  order  in  council.  The 
preamble  of  the  Blackpool  Improvement  Act,  1853,  recites 
the  order  in  council  constituting  the  places  mentioned  a  **  dis- 
trict." The  9th  section  provides  that  the  **  Act  shall  be  put 
in  force  within  the  district  established  by  the  recited  order  in 
council.*'  The  17th  section  empowers  the  Local  Board  to 
license  to  ply  for  hire,  within  the  limits  of  that  Act,  and  on 
the  beach  or  coasts  adjoining  or  near  thereto,  such  number 
of  hackney  coaches  or  carriages  of  any  description,  pleasure 
boats,  &c.,  horses,  asses  and  mules,  &c.  as  the  Local  Board 
think  fit.  The  48th  section  enables  the  Local  Board  to 
make  bye-laws  for  regulating  the  conduct  of  the  drivers  of 
hackney  carriages,  animals,  &c.,  or  pleasure  boats  '*  plying 
within  the  district,'*  that  is,  the  district  over  which  their 
jurisdiction  as  to  licensing  extends,  viz.  the  limits  of  the 
Act,  and  the  beach  or  coasts  adjoining  or  near  thereto. 
The  81st  section  empowers  the  Local  Board  to  license  any 
person  to  carry  away  gravel,  stone,  sand  or  soil  from  the 
beach  or  shore  at  Blackpool.  The  85th  section  provides 
for  the  repair  of  sea*walls  or  embankments.  These  provi- 
sions recognise  the  jurisdiction  of  the  Local  Board  over 
the  beach.  The  21st  bye-law  regulates  bathing.  There  is 
no  reason  why  the  jurisdiction  of  Local  Boards  should  not 
extend  to  the  beach,  which  is  frequented  during  a  great 
part  of  the  day.  Besides  it  might  be  necessary  for  them  to 
make  drains.     In  common  acceptation  **  the  district  "  will 
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include  the  space  between  high  and  low  water  mark. — He 
also  relied  on  his  argument  in  the  former  case  as  to  the 
validity  of  the  bye-law. 

fTheeler,  for  the  appelknt — Assuming  the  bye-law  to  be 
valid,  it  does  not  apply  to  the  sands  between  high  and  low 
water  mark.  When  the  term  '* district"  is  used  in  the 
Blackpool  Improvement  Act  it  means  the  area,  places  and 
parts  of  places  comprised  within  the  boundaries  of  the 
township  of  Layton.  That  appeare  from  the  preamble  of 
the  Act  which  recites  the  order  in  council,  and  the  3rd 
section,  which  provides  that  the  '*  Act  shall  be  in  force 
within  the  district  established  by  the  recited  order  in 
council.*  By  section  4,  the  limits  of  the  Act  with  respect 
to  hackney  carriages,  pleasure  boats,  bathing  machines, 
sedan  chairs,  horses,  asses,  and  mules  comprise  *'  that  dis- 
trict." In  the  description  of  the  township  of  Layton  the 
beach  is  not  mentioned,  but  where  it  is  intended  to  be 
included  it  is  expressly  named.  Thus  the  17th  section 
uses  the  words  ''  within  the  limits  of  this  Act,  and  on  the 
beach  or  coasts  adjoining  or  near  thereto,*'  treating  the 
beach  and  coasts  as  separate  and  distinct  from  the  places 
within  the  limits  of  the  Act  By  the  48th  section  the 
power  to  make  bye-laws  is  limited  to  purposes  ^*  within  the 
district."  [Pollockf  C.  B. — Suppose  an  offence  is  committed 
on  the  beach  between  high  and  low  water  mark,  is  the 
offender  to  go  unpunished  ?]  Regina  v.  Musson  (a)  decided 
that  if  parish  officers  claim  a  right  to  rate  a  person  for 
occupying  the  sea  shore  between  high  and  low  water 
mark,  the  ontis  lies  upon  them  to  prove  that  it  is  within 
the  parish,  and  in  the  absence  of  evidence  it  must  be  pre- 
sumed that  the  land  is  extra-parochial.  [Milward  referred 
to  the  interpretation  of  the  word  *' district"  in  the  11  &  12 

(a)  27  L.  J.  Mag.  Cu.  100. 
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Vict,  c,  63,  8.  2]. — He  also  ai^gued  that  the  bye-law  was 
bad. 

Mihoard  replied. 

Martik,  B.  (a). — We  are  all  agreed  that  the  only  ques- 
tion upon  which  there  is  any  doubt  is,  whether  the  fifth 
bye-law  is  valid.  If  we  were  to  apply  to  the  Act  under 
which  these  cases  are  stated  the  construction  contended  for 
by  Mr.  Wheekry  we  would  in  a  great  measure  do  away  with 
its  benefit.  The  Act  is  one  of  the  most  useful  which  has 
passed  in  modern  tiroes.  These  cases  are  stated  by  non- 
professional men,  and  we  ought  not  to  examine  them  as 
closely  as  if  they  were  special  verdicts,  but  construe  liberally 
the  matters  stated  in  them.  Reading  them  in  that  view,  I 
am  of  opinion  that  there  was  evidence  of  a  '*  plying  for 
hire."  With  respect  to  the  question  as  to  the  validity  of 
the  bye-law,  we  will  take  time  to  consider. 


Watson,  6. — I  am  of  the  same  opinion.  The  statute 
which  gives  us  jurisdiction  requires  that  two  things  should 
be  set  forth  by  the  case,  viz.  the  facts  and  the  grounds  of 
determination.  The  facts  are,  that  the  appellant,  a  licensed 
driver,  not  being  on  a  stand,  got  off  the  carriage  he  was 
driving  and  spoke  to  some  people  and  took  them  up.  The 
magistrates  say  that  the  grounds  of  their  determination  were 
that  the  bye*law  was  valid,  and  that  the  appellant  did  not 
take  his  pliace  upon  the  unoccupied  stand  which  he  had 
passed,  but  solicited  for  and  took  up  his  fare  at  a  place  not 
a  stand  or  railway  station.  We  must  look  at  the  substance 
of  the  case,  and  in  substance  it  is  correctly  stated.  With 
respect  to  the  question  of  jurisdiction,  the  Blackpool  Im- 
provement  Act  contemplated   the  beach  as  part  of  the 

(a)  PdOock,  C.  B.,  had  left  the  Court 
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district  The  object  was  to  leg^late  for  a  rapidly  increasing 
place,  and  stringent  r^^lations  were  required,  otherwise  it 
would  not  be  a  place  of  pleasure  but  a  nuisance.  As  to 
whether  the  bye-law  is  yalid,  we  will  take  Ume  to  consider. 


Cbannell,  B.,  concurred. 


Cur.  adv.  vult 
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The  judgment  of  the  Court  was  now  delivered  by 


Watson,  B. — We  delivered  an  opinion  on  all  the  points 
of  these  cases,  except  on  the  point  respecting  the  validity 
of  the  fifth  bye-law  made  under  the  16  &  17  Vict  c.  zxix., 
'*  The  Blackpool  Improvement  Act,  1853."  The  provision 
in  that  Act,  under  which  the  bye-law  was  made,  is  as 
follows: — *^The  Local  Board  may  from  time  to  time  (sub- 
ject to  the  restrictions  of  this  Act)  make  bye-laws  for  all  or 
any  of  the  purposes  following  ;**  and  amongst  others  there 
is  this, — **  For  fixing  the  stands  of  such  hackney  carriages 
and  animals  as  aforesaid,  and  the  distance  to  which  they 
may  be  compelled  to  take  passengers,  not  exceeding  the 
district.**  The  Local  Board  made  a  bye-law  in  the  follow- 
ing terms. — (His  Lordship  read  the  fifth  bye-law  (a).)  It 
was  contended  that  the  bye-law  was  bad,  inasmuch  as 
it  did  not  on  the  face  thereof  specify  the  exact  localities 
where  the  stands  were  to  be ;  and  that  it  was  unreasonable 
and  contrary  to  the  meaning  of  the  Act  to  allow  the  Local 
Board  to  fix  the  places  for  the  stands  from  time  to  tim^  by 
putting  up  boards.  Although  the  old  rule  of  law  to  be 
found  in  Com.  Dig.  "  Bye-Law"  (C.  7),  which  says  that  a 
bye-law  bad  in  part  is  bad  in  the  whole,  is  qualified  to  this 

(a)  Ante,  p.  128. 
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extent  that,  if  the  good  part  is  independent  and  uncon- 
nected with  the  bad,  the  good  part  would  be  valid  and 
binding  (Rex  ▼•  Faversham  {a)).  Our  decisioti  does  not  turn 
on  that  point,  for  the  whole  bye-law  is  so  connected  in  the 
prohibition  of  plying  off  the  stands  with  the  part  for  fixing 
the  stands,  that  they  cannot  be  separated.  We  think  that 
looking  at  the  object  of  the  Act  in  fixing  stands,  viz.,  to 
prevent  the  drivers  of  carriages  and  the  leaders  of  horses 
and  donkeys  from  being  a  nuisance  if  allowed  to  ply  at 
liberty  over  the  streets  of  the  town;  and  as  it  may  be 
necessary  to  add  to  or  reduce  the  number  of  stands,  or  to 
alter  at  different  seasons  the  places  for  such  stands,  the 
mode  of  fixing  them  is,  in  our  opinion,  in  accordance  with 
the  powers  and  meaning  of  the  Act  We  think  it  is  not 
unreasonable  to  leave  such  powers  of  fixing  and  altering 
the  stands  from  time  to  time  in  their  own  body,  viz.,  the 
Local  Board  elected  by  the  ratepayers ;  for  it  would  not  be 
reasonable  on  every  minute  alteration  of  a  stand  that  a  firesh 
bye-law,  notice,  and  reference  to  the  Secretary  of  State 
should  take  place,  which  never  could  have  been  contem- 
plated by  the^Act  We  therefore  think  that  the  conviction 
in  each  case  should  be  affirmed. 

Convictions  aflBrmed. 


(a)  8  T.  R.  852. 
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The  Liverpool  Borough  Bank  v.  Thomas  Eccls8»  j^^  ]3, 

Richard  Ecclbs  and  Another. 

Declaration.— The  Liverpool  Borough  Bank  being  j.  k.  *  Co. 
a  Banking  Company  which,  before  and  at  the  time  of  the  to  the  pidntifi 
passing  of  the  Joint  Stock  Banking  Companies  Act,  1857,  baokenl^e 
and  thence  until  it  was  registered  as  hereinafter  mentioned,  ^®^^^n"**  ^^ 
consisted  of  seven  or  more  persons,  and  had  a  capital  of  •»PJ*»«<^  ^  ** 

•^  ^  *^  made  between 

fixed  amount  and  divided  into  shares,  also  of  fixed  amount,  the  pUintiflb 

and  the  de- 

and  which,  while  it  was  such  Company  as  aforesaid,  pre-  fenduti,  in 

coDiideration 

viousljr  to  the  passing  of  the  said  Act,  legally  carried  on  the  of  the  agree- 
business  of  banking,  and  which  was  not  a  Company  by  the  after  contained 
said  Act  required  to  be  registered ;  and  which,  after  the  pass-  SbeplarDtifli, 
ing  of  the  said  Act,  with  the  assent  of  a  majority  of  such  of  its  JKHfouM  pay 
shareholders  as  were  present  in  person  or  by  proxy  (proxies  "'i"^*!?* 
being  allowed  by  the  regulations  of  the  Company),  at  a  were  or  at  any 
general  meeting  summoned  for  the  purpose,  registered  itself  be  doe  from 

J.  £•  &  Co.  to 

as  a  Company  other  than  a  limited  Company  under  and  ac-  the  plaintiffs, 

cording  to  the  said  Act  (a)  by their  attorney  sue  Thomas  35,000/. ,  by 

Eccles,  &c. :    For  that  before  the  passing  of  the  said  Act,  S)oora°y w 

and  while  the  said  Company  so  legally  carried  on  business  [ndVwo^iub^* 

under  the  provisions  of  an  Act  (7  Geo.  4,  c.  46),  an  agree-  JJ^^^i"' *JI*oJ^ 

ment  was  made  between  the  defendants  of  the  first  part,  ^o,oooi. ;  and 

*  in  considera- 

Joseph  Eccles  &  Co«  of  the  second  part,  and  the  said  tion  of  the 

above  the  plain- 

Banking  Company  of  the  third  part,  reciting,  as  the  facts  tiffs  agreed 
were,  that  Joseph  Eccles  &  Co.  were  indebted  to  the  bank  not  charge 
in  144,933/.  on  the  balance  of  their  account  current,  &c.,  5  ^^^  ^^^^ 

interest  to 
J.  E.  &  Co. ;  and  when  all  debts  of  J.  E.  &  Co.,  except  16,00(ML,  should  have  been  paid, 
would  grant  them  a  fall  release.  This  agreement  was  signed  by  the  defendants  and  handed 
by  them  to  the  plaintiffs  who  had  pressed  for  it.  The  plaintiffs  had  acted  upon,  but  never 
executed  U.—Held,  that  the  agreement  was  binding  upon  the  defendants  notwithstanding  that 
it  had  not  been  executed  by  the  plaintiffs. 

(a)  See  20  &  21  Vict.  c.  49,  8.  6 ;  19  &  20  Vict.  c.  47,  b.  13. 
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1859.        An<l  to  the  defendants  in   the  sum  of  15,0001 :  that  they 
Z'"*^^''"*^      were  unable  to  pay  their  debts  in  full,  but  that  they  and  the 
Borough      defendants  had   proposed  to  the  bank,  and  it  had  been 
V.  agreed  between  them,  to  enter  into  the  agreement,  there- 

after stated,  for  the  liquidation  of  the  monies  which  had 
been  or  might  be  advanced  by  the  banking  Company ;  in 
consideration  of  the  agreement  thereinafter  contained  on 
behalf  of  the  said  bank,  the  defendants  agreed  that  they 
would  pay  all  monies  which  then  were  or  at  any  time 
should  be  due  from  Joseph  Eccles  &  Ca  to  the  bank  not 
exceeding  35,000/. ;  and  that  they  should  not  be  called  upon 
to  pay  the  said  sum  of  35,000/.  except  by  the  instalments 
following,  that  is  to  say,  3000/1  on  the  3 1st  of  December  in 
each  year,  for  the  period  of  five  years  from  the  1st  of 
January  then  last  elapsed,  and  the  sum  of  10,000/.  in  each 
of  the  two  succeeding  years,  and  that  until  the  whole  of 
the  then  existing  and  future  debts  of  Joseph  Eccles  &  Co. 
to  the  bank  should  be  paid,  the  defendants  should  not 
claim  payment  of  the  debt  of  15,000/1 ;  and  in  the  mean 
time  should  stand  possessed  of  the  said  debt  in  trust  for  the 
bank ;  and  in  consideration  of  the  above,  the  said  banking 
Company  agreed  that  they  would  not,  in  future,  charge 
more  than  5  per  cent,  upon  the  amount  owing  to  them, 
in  addition  to  their  commission  and  other  usual  banker's 
charges ;  and,  also,  that  they  would,  so  soon  as  all  debts 
and  liabilities  of  Joseph  Eccles  &  Co.  had  been  fully  paid, 
save  and  except  a  sum  of  15,000/1  with  interest,  grant  them 
a  full  release,  &c. — Averments:  that  though  on  the  31st  of 
December,  1857,  the  sum  of  18,000/1  was  due  to  the  bank- 
ing Company  from  Joseph  Eccles  &  Co.,  and  the  plaintiffs 
had  done  all  things,  and  all  things  had  happened  to  entitle 
them  to  the  payment  of  the  3000/.  due  on  that  day,  yet  the 
defendants  had  not  paid,  &c. 

Third  plea. — That  the  agreement  was  not,  before  the 
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accruing  of  the  cause  of  action,  or  at  any  time  since,  signed, 
executed  or  otherwise  agreed  to,  bj  or  on  behalf  of  the 
plaintiflsy  or  the  said  Joseph  Eccles  &  Co. 

At  the  trial,  before  Martin,  B.,  at  the  Liverpool  Summer 
Assizes,  1858,  it  was  proved  that  after  a  negociation  res- 
pecting a  guarantee  to  be  given  by  the  defendants,  and 
repeated  applications  for  i^  the  agreement  declared  upon, 
which  had  been  prepared  by  Mr.  Smith,  the  manager  of  the 
Bank,  was  executed  by  the  defendants  and  left  at  the  bank. 
The  agreement  concluded  with  an  attestation  clause  which 
was  as  follows: — '*  In  witness  whereof  the  said  parties  have 
hereunto  set  their  hands  the  day  and  year  first  above 
written.*  There  was  only  one  copy  of  the  agreement. 
The  plaintiffs  had  acted  upon  the  agreement  for  a  short 
time,  but  neither  they  nor  Joseph  Eccles  &  Co.  had  ever 
executed  it. 

The  defendants'  counsel  objected  that  the  agreement 
ought  to  have  been  signed  by  all  the  parties,  being  one  not 
to  be  performed  within  a  year,  and  therefore  required  by 
the  4th  section  of  the  Statute  of  Frauds  to  be  in  writing 
and  signed. 

The  learned  Judge  directed  a  verdict  for  the  plaintifis, 
reserving  to  the  defendants  leave  to  move  to  enter  a  verdict 
for  them,  the  Coiurt  to  be  at  liberty  to  draw  any  inferences 
of  fact. 

Edward  James  having  obtained  a  rule  nisi  accordingly. 
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Aiherton  and  Blackburn  now  shewed  cause. — The  argu- 
ment on  the  other  side  arises  out  of  a  misapprehension  as 
to  the  Statute  of  Frauds.  The  statute  only  requires  that 
the  agreement  should  be  signed  by  the  party  to  be  charged 
therefoHh.  An  agreement  is  good  within  that  statute  if 
signed  by  the  party  against  whom  it  is  to  be  enforced : 
Laythoarp  v.  Bryant  (a),  Champion  v.  Plummer  (&).  It  does 
(a)  2  Bing.  N.  C.  735.  (&)  1  N.  R.  254. 
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not  follow,  because  it  is  expressed  to  be  made  between 
several  parties,  that  ft  must  therefore  be  executed  bj  all, 

Edward  James,  Mellish  and  BayKs,  in  support  of  the  rule. 
— The  consideration  for  the  agreement  of  the  defendants 
was  the  agreement  of  the  bank.  Therefore  it  appears 
upon  the  face  of  this  guarantee,  that  it  was  contemplated 
that  the  bank  should  enter  into  a  valid  and  binding  agree- 
ment to  release  Joseph  Eccles  &  Co.  from  all  claims,  when 
all  debts  due  from  them  to  the  bank,  save  15,000/.,  should 
have  been  paid.  The  Statute  of  Frauds  makes  it  necessary 
that  Mich  agreement,  to  be  binding,  should  be  signed  by  the 
banking  Company.  The  instrument  was  not  to  be  deemed 
complete ;  neither  party  was  to  be  bound  until  both  had 
signed  it.  Laytkoarp  v.  Bryant  (a)  does  not  touch  the 
present  question,  because,  in  that  case,  there  was  a  complete 
parol  agreement,  independently  of  the  memorandum  of  it. 
The  purchaser  had  signed  the  contract  without  requiring 
any  signature  by  the  vendor ;  but  the  vendor  could  not  have 
called  on  the  purchaser  to  complete  his  purchase  without 
himself  performing  his  part  of  the  agreement.  Here  the 
release  by  the  bank  is  to  be  given  at  a  period  long  subse- 
quent to  the  payment  of  the  monies  by  the  defendants. 
If  the  plaintifls*  construction  of  the  agi^ement  is  correct, 
the  defendants,  having  performed  their  part  of  the  agree- 
ment, would  have  no  remedy  to  compel  the  execution  of 
the  release.  Till  it  was  executed  by  the  defendants,  the  con- 
tract was  merely  an  escrow.  The  parties  stipulated  for  an 
agreement  in  writing — the  written  contract,  and  that  alone, 
was  to  be  the  agreement  of  the  parties.  The  case  resekn- 
bles  that  of  a  sabmission  to  arbitration,  where  neither  party 
is  bound  unless  both  are  so:  Biddell  v.  Dowse  (&),  Payne 
V.  Ives  (c),  Ferrer  v.  Oven{dy   There  was  no  valid  or  avail- 


(a)  2  Bing.  N.  C.  785. 
(£)  6  B.  &  C.  255. 


(c)  3  D.  &  R.  664. 

(d)  7  B.  &  C.  427. 
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able  ocMuidenidoii.    It  is  clewr  iImU  the  obligatioo  of  the       i860. 
^Icfettdanta  was  inteoded  to  depend  oo  there  being  a  biDding 
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agteement  by  the  bank,  and  not  opon  whether  or  not  the      B^ovoa 
bank  acted  upon  iL    [Mtrtm,  B.—SMm  v.  Cox  (a)  and  «• 

fFheeUom  ▼•  Bardisfy{b)  shew  that,  if  audi  a  matter  ia  to  be 
made  a  condition  pceoedent^  the  partiea  muat  make  it  so  in 
dislinct  tenna.] 

PuUiOCR»  C.   B» — The  role  must  be  dischaiged.    In 
fFarmer  v.  WiUmffttm  (e).  Vice  Chancellor  Kinderaley  adopts 
the  doetiioe  that  where  there  ia  a  propoaal  aigned  by  the 
persoQ  intended  to  be  bound,  and  accepted  by  word  of 
mouthy  it  is  soflBcient     If  the  aigoment  had  raised  more 
doabt  in  our  minds  we  should  have  been  bound  by  the 
anthorities,  and  it  would  haTC  been   necessary  for  the 
defendants  to  ha?e  recourse  to  a  Court  of  error  to  alter 
the  n»Ic  which  has  been  bid  down.     So  fiir  as  the  case 
reata  on  the  Statute  of  Frauds,  the  defendants  are  con- 
cluded by  aothority.     In  Champion  v.  Hummer  (d)^  though 
one  would  hare  supposed  that  the  agreement  was  intended 
to  be  mutual,  the  Court  held  that  if  a  party  agrees  in 
writing  duly  signed  to  buy,  the  agreement  of  the  other 
party  to  sell  being  by  word  of  mouth,  the  party  agreeing 
to  buy  ia  bound,  though  the  agreement  would  not  have 
been  enforceable  against  the  other.    But  Mr.  MeUUh  put 
this  case  on  a  different  ground.    He  argued  that  it  must 
be  inferred  from  the  language  of  the  document  that  the 
partiea  intended   that  there  should  be  an  agreement  in 
writing  signed  by  the  plaintifis.     Now  it  is  dear  that  it  was 
not  intended  that  there  diould  be  two  copies  of  the  agree- 
ment executed  in  duplicate.     There  waa  but  one  copy 
signed  by  the  defendania  and  left  at  the  bank.     Must  we 

(a)  1  H.  &  K.  583.  (c)  8  Drcwry,  628. 

(&)  8  E.  &  B.  382. 295.  ((0  1  N.  B.  254. 
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1859.  adopt  the  argument  that   the  agreement  was  not  to  be 

Liverpool  ^^"®*^  complete  unless  signed  bj  both  ?    There  is  great 

BROOCH  weight  in  what  was  thrown  out  by  mj  brother  Martini  that 

o.  to  make  a  matter  a  condition  precedent  it  must  be  expressly 

£C0LS8.  '^  . 

so  made.  That  cannot  be  predicated  of  an  intention  to 
have  this  agreement  signed.  Considering  the  two  alterna- 
tives ;  the  one  that  it  was  left  with  the  bank  to  be  signed 
and  made  binding,  or  repudiated,  at  the  option  of  the  bank, 
at  any  time;  and  the  other  that  it  was  Intended  to  be 
binding,  but  that  the  defendants  did  not  care  whether  it 
was  signed  by  the  bank  or  no^  the  conclusion  seems 
irresistible  that  the  signature  by  the  banking  Company 
was  not  deemed  essential  by  the  defendants. 

Martin,  B. — If  I  were  not  of  the  same  opinion  I  should 
feel  myself  bound  by  Laythoarp  v.  Bryant  {a).  The  doc- 
trine of  that  case  has  been  recently  recognised  in  Smith  ▼• 
Neak  (ft),  and  can  only  be  impeached  in  a  Court  of  error. 
The  presumption  is  that  this  document,  having  been  signed 
and  handed  to  the  bank,  was  intended  to  be  binding. 
In  Sheppard's  Touchstone,  285,  it  is  said  **i(  lands  be 
limited  to  a  man  by  way  of  use,  or  granted  immediately 
by  feoffment,  gift,  grant,  or  release ;  or  goods  or  chattels 
be  given  or  granted  to  a  man ;  in  these  cases  the  things 
granted  shall  be  said  to  be  in  the  parties,  and  the  grant 
good,  before  notice  and  agreement,  and  until  disagree- 
ment The  law  presumes  that  every  grant  is  for  the 
benefit  of  the  party,  and  therefore,  until  the  contrary  is 
shewn,  supposes  an  agreement  to  the  grant*'  That  is  the 
general  rule.  If  the  defendants  had  chosen,  when  the 
agreement  was  handed  to  Mr.  Smith,  to  say  that  it  should 
not  be  binding  unless  signed  by  both  parties,  they  might 
have  done  so.     But  there  is  nothing  that  leads  to  the  pre- 

(a)  2  BiDg.  N.  C.  736.  (b)  2  C.  B.  K.  S.  67. 
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sumption  that  sach  was  their  intention.  In  a  recent  case 
where  a  promissory  note,  to  be  executed  by  two  sureties,  was 
signed  only  by  one,  I  left  it  to  the  jury  to  say  whether  the 
nature  of  the  transaction  did  not  shew  that  the  under- 
standing was  that  the  surety  who  executed  was  not  to  be 
liable  unless  both  signed.     But  that  is  a  different  matter. 


1859. 

Liverpool 

BoKOuaa 

Bakk 

9, 
ECCLCS. 


Watson,  B. — The  question  is  whether  we  can  direct  the 
▼erdict  to  be  entered  for  the  defendants  on  the  third  plea. 
The  agreement  is  not  stated  to  have  been  delivered  as  an 
escrow,  but  as  a  binding  agreement  It  was  agreed  to,  and 
the  parties  are  bound,  because  it  was  signed  by  the  defend- 
ants and  handed  to  the  bank  to  be  acted  upon.  But  it  is 
said  that,  because  something  was  to  be  done  on  the  other 
side,  the  defendants  are  not  bound  unless  they  got  a  right 
of  action  on  the  agreement  But,  as  in  7%«  Mayor  of  Lyme 
Regis  ▼.  Henley  (a),  the  acceptance  of  a  grant  may  impose 
a  binding  obligation.  If  it  is  said  that  the  agreement  was 
not  complete  until  signed  by  all  parties,  I  do  not  know  why 
the  bank  should  not  sign  it,  or  be  compelled  to  sign  it  now. 
lliere  are  several  stipulations  to  be  performed  on  the  part 
of  the  bank,  such  as  to  give  time,  and  not  to  charge  more 
than  five  per  cent  Therefore,  according  to  ordinary  rules> 
the  signing  of  the  agreement  cannot  be  treated  as  a  con- 
dition precedent 


Channell,  B. — I  agree  that  the  rule  must  be  discharged. 
Suppose  that  the  third  plea  had  simply  stated  that  the 
agreement  was  not  signed  or  executed,  it  would  have  been 
open  to  demurrer,  on  the  grounds  disclosed  in  Laythoarp  v. 
Bryant  (ft).  The  decisions,  in  that  case  and  Smith  v. 
Neak  {c\  are  binding  upon  us.     That  disposes  of  the 

(a)  1  Bing.  K.  C.  222.  (&)  2  Bing.  N.  C.  786. 

(c)  2  C.  B.,  N.  S.  67. 

VOL.  IV. — N.  S.  L  EXCH. 
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question  upon  the  Statute  of  Frauds.  But  was  the  guaran- 
tee "  not  otherwise  agreed  to  **  in  fact  ?  Mr.  MelUsh  argued 
that  the  understanding  was,  that  the  instrument  .was  not  to 
be  deemed  complete  until  it  was  signed.  If  I  agreed  with 
him,  I  should  think  that  the  plea  was  made  out  But  it 
does  not  follow,  because  the  parties  anticipated  that  the 
bank  would  sign,  that  the  instrument  is  not  binding  with- 
out such  signature.  The  evidence  does  not  support  his 
view.  The  bank  has  acted  upon  the  instrument,  and  that 
is  enough. 

Rule  discharged. 


Jan.  21. 


A  shareholder 
in  a  Joint 
Stock  Com- 
pany is  not 
entitled  to  an 
inspection  of 
their  books  for 
the  purpose 
of  proving  a 
pleaof  justifi* 
cation  in  an 
action  against 
him  for  libel 
imputing 
insoWency  to 
the  Company. 


The    Metropolitan    Saloon    Omnibus  Company 

(Limited)  v.  Hawkins. 

X  HIS  was  an  action  by  a  Joint  Stock  Company,  incorpo- 
rated under  the  19  &  20  Vict  c.  47,  against  a  shareholder 
in  the  Company.  The  declaration  contained  a  count  for 
libel,  and  two  counts  for  slander,  imputing  to  the  Company 
insolvency,  mismanagement  and  an  improper  and  dishonest 
carrying  on  of  its  affairs.  The  defendant  pleaded  (amongst 
other  pleas)  a  justification  of  the  libel  and  slanders,  upon 
which  pleas  issues  were  joined.  On  the  2d  December,  1858, 
Martin,  B.,  made  the  following  order : — 

"  Upon  hearing  counsel  (a),  and  upon  reading  the  affida- 
vits, &c.,  I  do  order  that  Mr.  Norton  and  his  clerk  only  shall  be 
at  liberty,  on  Monday  and  Tuesday  next,  between  the  hours 
of  ten  in  the  forenoon  and  five  o'clock  in  the  afternoon  of 


(a)  jSltomm«r«,  who  appeared  in 
support  of  the  application,  cited 
the  following  cases : — Sieadman  y. 
Arden,  15  M.  &  W.  587  ;  Thorpe 
▼.  Macauletf,  5  Madd.  219;  Hill 


V.  Philp,  7  Exch.  232;  Wil- 
mot  Y.  Maccabe,  4  Sim.  263 ; 
Macandey  ▼.   Shackellj   1   Bligh. 

N.  S.  96. 
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each  of  those  days,  at  the  oflSce  of  the  plaintiflsy  at  No.  156,        1859. 
Cheapside,  in  the  city  of  London,  to  inspect,  examine,  and     ^t^jT"^"^^ 
take  extracts  and  examined  copies  of  the  minute-book,  utav  Saloon 

Omnibus  Co. 

cash-book,  journal  and  ledger  of  the  said  Company,  and  of  v. 

any  other  book  or  books  containing  entries  relating  to  the 
business  and  affairs  of  the  said  Company  from  the  Ist  Jnne, 
1857,  upon  payment  of  6s.  Sd,  costs,  and  4d,  per  folio  for 
copy." 

On  the  4th  December,  Martiuy  B.,  made  another  order, 
by  which  he  ordered  that  the  above  order  *^be  varied  by 
directing  that  the  inspection  be  had  at  the  office  of  the 
Company,  or  of  the  plaintiff's  attorney,  frx)m  ten  to  two,  for 
six  consecutive  days,  commencing  Monday,  the  6th  instant, 
and  continuing  regularly  from  Monday  to  Saturday;  the 
costs  to  be  6tf.  8d  per  diem,  and  M.  per  folio  for  all  copies 
or  extracts  made ;  no  publication  of  any  kind  to  be  made 
of  the  copies  or  extracts,  and  not  to  be  extended  beyond  the 
purposes  of  the  cause,  and  exclunvely  confined  thereto." 
On  the  10th  December,  Channel^  B.,  made  an  order  ''that 
the  time  be  extended  so  as  to  include  the  days  frtmi  this 
day  until  and  inclusive  of  the  17  th  instant;  that  the  inspec* 
tion  begin  to-morrow,  and  that  the  costs  of  this  order  be 
costs  in  the  cause."  The  defendant,  having  acted  under 
this  order  during  several  days,  applied  for  leave  to  extend 
the  time  for  inspection,  &c.,  and  for  liberty  to  make  certain 
specified  extracts  from  the  plaintiffs'  books.  Channett,  B., 
refused  to  make  an  order,  but  without  prejudice  to  the 
defendant's  right  to  apply  to  Martin^  B.,  who,  upon  an 
application  to  him  on  the  I3th  January,  referred  the  parties 
to  the  Conrt. 

Montoffu  Chambers  {Stammers  with  him)  now  moved  for 
a  rule  to  further  extend  the  time  given  for  the  inspection 
and  taking  extracts  from  the  books  of  the  Company ;  and 

L  2 
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particularly  that  the  defendant's  attorney  and  his  clerk 
should  be  at  liberty  to  take  the  following  extracts,  viz.» 
UTAH  Saloon  from  the  minute-book  of  the  Company  the  entries  as  to 

Omnibus  Co.  . 

o.  certain  bilb  of  exchange  and  a  certain  promissory  note,  and 

as  to  certain  transfers  of  shares  in  the  Company ;  and  also 
a  copy  of  a  certain  letter ;  and  also  from  the  ledger  of  the 
Company  certain  specified  accounts;  and  in  the  journal  of 
the  Company  certain  leaves  gummed  over  and  fastened 
down  (a). — Under  the  circumstances  the  time  for  inspection 
ought  to  be  extended.  The  right  to  inspect  may  be  main- 
tained either  at  common  law  or  under  the  14  &  15  Vict, 
c.  99»  s.  6.  The  original  order  was  made  on  the  authority 
of  Macauley  v.  Shackell  (&>  ^Pollock,  C.  B.— That  case 
only  decided  that  a  defendant  in  an  action  for  libel  is  en- 
titled to  a  commission  to  examine  witnesses  who  are  abroad. 
It  is  no  authority  that  he  is  entitled  to  a  discovery.  Mar- 
tini B. — If  a  person  publishes  a  libel  imputing  insolvency 
to  a  mercantile  house,  and  then  pleads  a  justification  to  an 
action,  I  do  not  think  that  he  ought  to  be  allowed  to  go  to 
their  office  and  ransack  their  books  in  order  to  prove  his 
plea.]  The  defendant  is  a  shareholder  in  the  Company, 
and  as  such  is  entitled  to  an  inspection  of  their  books. 
[Martin^  B. — This  is  not  an  application  by  the  defendant 
in  his  character  of  shareholder.  A  shareholder  has  certain 
rights  of  which  he  can  avail  himself  in  the  Court  of  Queen's 
Bench.]  lu  an  action  by  an  allottee  of  railway  shares  against 
a  member  of  the  provisional  committee,  to  recover  back  his 
deposit,  this  Court  ordered  that  the  plaintiff  should  have 
an  inspection  and  copy  of  the  subscribers'  agreement  and 
parliamentary  contract,  which  both  the  plaintiff  and  de- 

(a)  The  application  was  made  defence  to  the  action,  and  that 

on  affidavits  of  the  defendant  and  the  application  was  not  made  with 

his  attorney  and  his  clerk,  that  a  view  to  harass  or  annoy  the 

the  farther  time  for  the  above  plaintiffs, 
inspection  was  material  for  the  (h)  1  Bligh.  N.  S.  96. 
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fendant  had  signed,  and  which  were  in  the  hands  of  the       1859. 

solicitors  of  the  Company ;  the  plaintiff's  affidavit  stating     ^'^^^ 

that  an  inspection  of  them  was  necessary  to  him  for  the  utak  Saloon 

.  OmkibvsCo. 

purpose  of  framing  his  case,  and  the  defendant  not  shewing  _  v. 
that  they  were  not  within  his  power  or  control:  Stead* 
man  ▼.  Arden  (a).  Alderson,  B.,  there  said : — **  It  does  not 
depend  at  all  on  the  nature  of  the  action ;  all  that  is  material 
iSy  that  both  parties  have  an  interest  in  the  documents,  and 
that  an  inspection  of  them  is  material  to  the  prosecution  of 
the  action."  [Martin^  B.— You  must  add  to  what  Alder- 
soHy  B.y  said,  '^that  the  party  holding  the  document  must 
in  some  sense  be  a  trustee  for  the  applicant*^  That  is  so 
in  this  case,  for  the  defendant  has  a  distinct  interest  in  the 
documents,  as  a  shareholder.  In  Shachett  v.  MacauJey  (i), 
which  was  an  action  for  libel,  the  Court  of  Chancery 
granted  a  discovery,  and  on  appeal  (o)  the  House  of  Lords 
held  that  the  Court  of  Chancery  was  right  in  that  respect, 
but  doubted  whether  the  defendant  was  bound  to  answer 
interrc^tories  tending  to  criminate  himself.  The  original 
order  allow.ed  the  defendant  four  hours  a  day  for  six  days, 
and  in  consequence  of  the  difficulties  thrown  in  his  way 
ChanikeUy  B.,  granted  six  days  further  time.  The  plaintiffii 
have  disobeyed  this  order,  and  have  refused  to  allow  the 
defendant  to  take  extracts  from  the  minute-book. 

Pollock,  C.  B. — I  am  of  opinion  that  there  ought  to 
be  no  rule.  If  the  defendant  had  made  the  order  of  the 
learned  Judge  a  rule  of  Court,  and  had  then  applied  for 
an  attachment  for  disobedience  of  it,  it  would  have  been 
necessary  to  set  aside  the  rule  before  we  could  entertain 
the  question  as  to  the  validity  of  the  order.  That  is  not 
now  necessary,  and  we  may  consider  the  effect  of  the  order, 

(a)  15  M.  &  W.  586.  (&)  2  Russ.  550,  note. 

(c)  1  Bligh.  N.  S.  96. 
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1869.        AS  if  an  application  had  been  made  to  rescind  it.     I  think 
-^"'"^^^^       that  there  oaeht  to  be  no  rule,  not  because  the  defendant 

Metropo-  ^ 

LiTAN  Saloon  has  had  sufficient  time  to  inspect  the  plaintiffs'  books — for 

OmkibusCo.  ,      .  *  .  1.    1  J 

p.  assigning  that  reason  would  be  approving  of  the  order ; 

Hawkins 

but  because  the  order  ought  never  to  have  been  made.     I 
believe  mjr  brother  Martin  is  now  satisfied  that  he  ought 
not  to  have  made  it.  We  cannot  notice  the  defendant  other- 
wise than  as  a  person  defending  an  action  for  libel — not  as  a 
partner  or  shareholder ;  and  we  ought  to  refuse  him  assist- 
ance just  as  we  should  refuse  any  other  defendant  who 
libelled  a  merchant  by  saying  he  was  insolvent,  and  then 
asked  for  an  inspection  of  his  books  in  order  to  prove  it. 
A  merchant,  who  is  libelled  by  a  statement  that  he  is  insol- 
vent, has  a  right  to  maintain  an  action  ;  and  the  defendant 
has  no  right  to  say:  'Met  me  examine  all  his  affairs,  for  if 
you  do  I  have  some  chance  of  proving  that  he  is  insolvent." 
The  case  o{  Macauley  v.  ShackeH(a)  merely  decided  that, 
if  a  libel  relates  to  transactions  which  occurred  abroad,  the 
defendant  is  entitled  to  a  commission  for  the  examination 
of  witnesses  at  the  place  where  the  events  happened ;  just 
as,  if  they  had  happened  here«  he  might  have  called  wit- 
nesses to  prove  them.     A  person  who  ventures  to  publish  a 
libel,  or  utter  slander,  should  be  in  a  condition  to  justify 
his  conduct,  and  not  come  to  the  Court  to  ask  for  assistance 
to  get  up  some  proof.     If  the  defendant  has  acted  in  a  fair 
spirit,  and  with  a  view  to  the  interest  of  the  Company  of 
which  he  is  a  member,  that  would  afford  a  defence  under 
the  general  issue;   but  if  the  publication  of  the  libellous 
matter  is  not  justified  by  the  circumstances,  the  defendant 
must  fail  in  his  special  plea. 

Martin,  B. — I  am  of  the  same  opinion.    It  is  clear  that 
the  defendant  cannot  bring  himself  within  the  Act  14  &  15 

(a)  1  Bligh.  N.  S.  96 
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Vict  c.  99,  8.  6;  and  if  he  has  anj  right  as  a  shareholder        ig59. 
he  must  apply  to  the  Coart  of  Queen's  Bench  for  a  man-     ^^^^ 
damns.    In  this  case  the  defendant  must  be  considered  as  utar  Saum>ii 

Omnibus  Co. 

any  other  person  defending  an  action  for  libel.  Looking  at  ^  v^ 
the  case  of  Macauley  v.  Shaehell  {a\  although  it  is  difficult 
to  collect  from  it  any  distinct  proposition  as  to  the  right  of 
a  defendant  in  an  action  for  libel,  I  am  not  prepared  to  say, 
that,  in  no  case,  would  he  be  entitled  to  an  inspection ;  but 
he  would  be  bound  to  gi^e  the  tribunal  to  which  he  applied, 
reason  to  believe  that  there  was  some  particular  document, 
which  he  could  specify  and  put  his  hands  upon,  which 
would  sup)x>rt  his  case ;  and  neither  a  Court  of  law,  or 
equity,  would  give  him  an  opportunity  of  searching  the 
plaintifis'  books,  in  order  to  get  up  a  defence.  We  grant 
an  inspection  of  such  documents  as  the  defendant  gives  the 
Court  reasonable  ground  to  believe  are  necessary  for  his 
defence.  I  made  the  order  on  the  authority  of  Macauley 
V.  Shaehell;  but,  after  the  books  had  been  examined,  I  was 
startled  at  the  circumstance  that  the  defendant  desired  to 
search  other  books  in  order  to  establish  the  insolvency  of 
the  Company.  If  a  person  thinks  fit  to  publish  a  libel 
upon  a  merchant,  that  he  should  have  a  right,  on  pleading 
a  justification,  to  go  to  the  merchant's  counting-house, 
have  all  his  books  brought  down  and  submitted  to  him, 
and  thus  get  information  as  to  all  his  affairs,  seems  to  me 
so  repugnant  to  every  idea  of  right,  that  it  would  require 
the  strongest  possible  ground  to  induce  any  Court  to  accede 
to  such  an  application.  I  am  disposed  to  agree  with  the 
Lord  Chief  Baron,  that  a  person  who  publishes  a  libel 
ought  to  be  prepared  to  prove  it. 

Watson,  B. — I  am  of  the  same  opinion.     My  judgment 
proceeds  upon  this  ground,  that  an  inspection  has  already 

(a)  1  Bligh.  N.  S.  96. 
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1859.        b^6D  granted^  and  the  defendant  has  obtained  all  that  he 

-^*^^^      could  reasonably  ask  for.     I   agree  with  the  Lord  Chief 

LiTAK  Saloon  Baron  and  my  brother  Martin^  as  to  the  effect  of  the  case 
Omnibus  Co.  " 

V.  of  Macauley  ▼.  ShackelL    There  the  mere  fact  of  the  action 

Hawkins 

being  for  libel,  did  not  prevent  the  party  from  having  a  dis- 

covery,  but  the  House  of  Lords  never  meant  to  say,  tha^  in 
every  case  of  an  action  for  libel,  the  defendant  is  entitled  to 
a  discovery.  It  is  a  monstrous  proposition,  that,  if  a  person 
chooses  to  libel  any  mercantile  firm,  large  or  small,  and  then 
pleads  a  justification  to  an  action,  he  has  a  right  to  inspect 
and  take  extracts  from  every  book  or  document  they  possess. 
As  to  the  defendant  being  a  shareholder,  or  partner  in  the 
Company,  if  he  required  an  inspection  in  that  character, 
there  is  a  mode  of  obtaining  it;  but  I  have  yet  to  learn  that, 
if  one  shareholder,  or  partner,  chooses  to  libel  the  others,  he 
has,  therefore,  a  right  to  inspect  the  partnership  books.  In 
the  case  of  an  action  on  a  contract,  where  documents  are 
the  joint  property  of  both  parties,  one  may  have  an  inspec- 
tion, because  the  other  holds  them  as  trustee  for  him ;  but 
to  extend  that  to  actions  for  libel,  would  be  to  pervert  the 
rules  of  justice,  by  allowing  a  person  to  libel  another  and 
then  get  up  facts  to  justify  it 

Chaknell,  B. — I  am  also  of  opinion  that  this  application 
should  be  refused.  When  the  case  was  before  me  at  Cham- 
bers, I  entertained  some  doubt  whether  the  order  for  inspec- 
tion was  properly  made,  but  I  cannot  help  thinking  that  the 
defendant  has  had  sufficient  time  for  inspection. 

Rule  refused. 
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Elizabeth  Bibby  v.  Carter.  Jam.  19. 

J.  HE  first  count  of  the  declaration  stated  that,  before  and  The  second 
at  the  time  of  the  committing  of  the  grievances  hereinafter  declaration 
in  this  and  the  second  and  third  counts  mentioned,  a  mes-  ^^aii^^Jld 
suage  and  bnd  with  the  appurtenances,  were  in  the  respec-  lto,|J*^e,w  ^' 
tive  occupations  of  certain  persons  as  tenants  thereof,  to  the  Y?°?^  *®  ^* 
plaintiff,  the  reversion  thereof  then,  and  still,  belonirinir  to  ">  ^•^  >«p- 

.  ported  by  the 

the  plamtiff:  Yet  the  defendant  wrongfully  dug  and  made  land  adjoining  1 
divers  excavations  in  the  said  land  under,  or  near  to  the  ant  wrongfniir 
said  messuage,  without  sufficiently  shoring,  propping,  under-  dug^ami  nade^ 
pinning,  or  otherwise  protecting  the  said  messuage  from  and  tjo^in^th^*' 
against  the  effects  thereof,  whereby  the  said  land  and  the  l^f^houl^airffi  ^ 
said  messuage  sank,  and  swageed,  and  was  damaged  and  cientiy  shoring 

"  ^^  "  the  said  met* 

injured,  &C. — Second  count:  that  the  said  messuage  and  loage  and  land, 

,j  .  4.1       ^"^^  thereby 

land,  before  and  at  the  time  of  the  committing  of  the  deprived  them 
grievances  in  this  count  mentioned,  in  fact  received  lateral  whereby  th^  ' 
support  from,  and  were  supported  by  the  land  adjoining  the  i^jlire^^^rbe 
said  messuage  and  land :  Yet  the  defendant  wrongfully  and  gtatedTh^\he 
negligently  dug,  and  made  divers  excavations  in  the  said  ^^^^'^^^f^Z 
land  so  adjoining  the  said  messuage  and  land,  and  without  *^  interest  in 
sufficiently  shoring,  propping,  underpinning,  or  otherwise  and  land,  was 

.  ,  o     r      rr     o  re  entitled  to  have 

protecting  the  said  messuage  and  land,  in  this  count  first  the  messuage 
mentioned,  firom  and  against  the  effects  thereof,  and  thereby  laterally  by 
deprived  the  said  messuage  and  land  of  its  said  support:  adjoining:  yet 
whereby  injury,  like  that  in  the  first  count  mentioned,  was  trongf^iy^d 
done  to  the  said  messuage  and  land  in  which  the  plaintiff  j^^)^^  made 

divers  excava- 
tions in  the  land  adjoining  without  sufficiently  shoring  the  said  messuage  and  land,  and  thereby 
deprived  the  messuage  of  the  support  to  which  the  plaintilF  was  so  entitled,  whereby  the  messuage 
and  land  sank  and  were  injured.— Held,  that  the  second  count  was  good,  although  it  did  not  allege 
any  right  to  support,  for  as  it  did  not  appear  that  the  defendant  wu  the  owner  of  the  adjoining 
land,  he  must  be  taken  to  be  a  stranger  and  a  wrong-doer. 
HtUf  also,  that  the  third  count  was  good. 
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1859.  was  so  interested,  and  the  plaintiff  was  injured  in  her  said 
BiBBY  reversionary  estate. —Third  count:  that  before  and  at  the 
time  of  the  committing  of  the  grievances  in  this  count 
mentioned,  the  plaintiff  was  by  reason  of  her  said  interest 
in  the  said  messuage  and  land,  with  the  appurtenances, 
entitled  to  have  the  said  messuage  supported  laterally  by 
certain  land  adjoining  the  said  messuage  and  land :  Yet  the 
defendant  wrongfully  and  negligently  dug,  and  made  divers 
excavations  in  the  said  land  adjoining  the  said  messuage 
and  land,  and  without  sufficiently  shoring,  propping,  under- 
pinning, or  otherwise  protecting  the  said  messuage  and 
land  in  the  first  count  mentioned  from  and  against  the 
effects  thereof,  and  thereby  deprived  the  said  messuage  of 
the  support  to  which  the  plaintiff  was  so  entitled  as  afore- 
said :  whereby  injury  like  that  in  the  first  count  mentioned 
was  done  to  the  said  messuage  and  land,  and  the  plaintiff 
was  injured  in  her  said  reversionary  estate. 

Demurrer  to  second  and  third  counts,  so  far  as  they  relate 
to  wrongs  done  to,  and  in  respect  of  the  said  messuage. — 
Joinder  therein. 

Mihoardy  in  support  of  the  demurrer.  —The  second  count 
is  bad.  It  merely  states  that  the  plaintiff's  messuage  and 
land  were  in  fact  supported  by  the  land  adjoining ;  but  it 
does  not  allege  any  right  to  such  support.  It  may  be  that 
the  plaintiff  holds  the  surface  with  only  a  qualified  right,  as 
in  the  case  of  Rowbotham  v.  fVilsan  (a).  In  Peyton  v.  The 
Mat/or  of  London  (b)  the  declaration  was  held  bad,  because 
it  did  not  allege  that  the  plaintiiis  were  entitled  to  have 
their  house  supported  by  the  defendant's  house,  and  did  not 
contain  any  allegation  from  which  a  title  to  such  support 
could  be  inferred  as  a  matter  of  law.  Gayford  v.  Nicholhic) 

(a)  6  E.  &  B.  593.    In  error,  (h)  9  B.  &  C.  725. 

8  E.  &  B.  123.  (r)  9  Exch.  702. 
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18  an  authority  that,  unless  a  right  to  support  be  acquired, 
the  owner  of  the  soil  can  maintain  no  action  against  his 
neighbour  who  causes  damage  by  the  proper  exercise  of 
his  right.  {^Channell^  B.,  referred  to  Dodd  ▼•  Holme  {a).] 
There  it  was  alleged  and  proved  that  the  defendant  so 
negligently,  unskilfully,  and  improperly  dug  his  own  soil 
that  the  plaintiff's  house  was  thereby  injured ;  and  although 
it  was  shewn  that  the  house  was  infirm,  and  could  only 
have  stood  a  few  months,  the  Court  said  that  the  defendant 
had  no  right  to  accelerate  its  &I1.  [Martint  B.,  referred  to 
Partridge  v.  iSccU  (6).]  That  decision,  with  others,  is  re- 
viewed in  Humphries  v.  Brogden  (c).  In  Chadwick  v. 
Traufer  (if),  it  was  held  that  the  mere  circumstance  of 
jnxta-position  does  not  render  it  necessary  for  a  person,  who 
pulls  down  his  wall,  to  give  notice  of  his  intention  to  the 
owner  of  an  adjoining  wall  which  rests  upon  iL — The  third 
count  is  also  bad.  It  states  that  the  plaintiff,  by  reason  of 
her  reversionary  interest,  was  entitled  to  have  the  messuage 
supported  laterally,  by  the  adjoining  land.  But  the  mere 
ownership  of  the  reversion  does  not  entitle  a  reversioner  to 
support  for  his  messuage. 

Brett,  contra. — ^The  second  count  is  good.  First,  there 
is  no  allegation  that  the  defendant  was  the  owner  of  the 
adjoining  land;  he  must  therefore  be  taken  to  be  a  mere 
stranger  depriving  the  plaintiff  of  the  actual  support  of  her 
messuage  and  land.  Jeffries  v.  Williams  (e)  is  an  authority 
in  point  There  the  declaration  stated  that  certain  messu- 
ages and  closes  were  in  the  occupation  of  the  tenants  of  the 
plaintiff,  the  reversion  thereof  belonging  to  them ;  and  that 
the  defendant  so  wrongfully,  carelessly,  negligently,  and 
improperly,  and  without  leaving  any  proper  or  sufficient 

(a)  1  A.  &  E.  498.  {d)  6  Bing.  N.  C.  1. 

(6)  8  M.  &  W,  2-iO.  le)  5  Exch.  792. 

(c)  12  Q.  B.  739.  750. 
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support^  worked  certain  mines,  and  dug  and  got  the  minerals 
out  of  the  mines  near  to  the  said  messuages  and  closes, 
whereby  the  foundations  of  the  messuages,  were  injured, 
and  in  consequence  thereof  large  portions  of  the  buildings 
fell  down.  On  motion  in  arrest  of  judgment,  it  was  held 
that  the  declaration  was  good,  although  it  contained  no  aver- 
ment that  the  plaintiff  had  a  right  to  have  the  messuages 
supported  by  the  soil  under  which  the  defendant  got  the 
mines;  for  as  it  was  neither  alleged,  nor  could  be  inferred, 
that  the  soil  in  which  the  mines  were,  was  the  defendant's, 
or  that  the  defendant  had  all  the  right  to  get  the  mines, 
which  the  owner  of  the  adjoining  soil  had,  the  defendant 
was  prima  facie  a  wrong-doer ;  and  therefore,  as  against 
him,  the  declaration  disclosed  a  sufficient  title.  In  this 
case,  if  the  defendant  relies  on  the  circumstance  of  his 
being  the  owner  of  the  adjoining  land,  he  should  have 
pleaded  that  fact  Secondly,  assuming  that  the  defendant 
is  not  owner  of  the  adjoining  land,  the  count  alleges  that  he 
negligently  dug  and  made  the  excavations;  therefore  h for- 
tiori it  is  good,  for  it  charges  negligence  by  a  stranger. 
Trower  v.  Chndwick  (a)  shews  that  is  a  good  ground  of 
action  that,  by  reason  of  negligence  and  carelessness  in  the 
exercise  of  the  defendant's  rights,  the  plaintiff's  rights  were 
injured.  The  same  doctrine  was  laid  down  in  Dodd  v. 
Holme  (A)  and  Vattghan  v.  Menlove  (c).  IVyatt  v.  Harri- 
son {d)  in  effect  supports  this  proposition,  for  there  the 
allegation  in  the  count  which  was  demurred  to  was,  not 
that  the  defendant  dug  negligently,  but  that  he  dug  so  near 
to  the  plaintiff's  house  that  it  gave  way.  [Men^tin,  B. — I 
never  could  understand  that  case.  I  should  have  consi- 
dered the  digging  "  negligently  and  so  near  the  plaintiff's 
house "  as  being  one  and  the  same  act.]     The  authorities 

(a)  3  Bing.  N.  C.   334.      In  (c)  3  Bing.  N.  C.  469. 
error,  6  Bing.  N.  C.  1.                           (cQ  3  B.  &  Adol.  871. 

(b)  1  A.  &  E.  493. 
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relied  on  only  shew  that  the  adjacent  owner  may  have  a 

right  to  support  for  the  natural  soil,  but  not  if  he  puts      ^^^^ 

a  house  upon  it.     Here  the  maxim  applies,  **  sic  utere  tuo  '. 

ut  alienum  non  lasdas.**    The  third  count  is  good,  for  the 

same  reasons. 

MiluHtrd,  in  reply. — The  second  count  charges  not  merely 
a  digging,  but  a  digging  without  sufficient  shoring ;  there- 
fore it  shews  that  the  defendant  was  the  owner  of  the  land. 
[Pollock,  C.  B. —  The  point  was  expressly  decided  in  Jef- 
fries v.  WilUams  (a).]  This  case  is  distinguishable,  because 
the  mode  in  which  the  wrongful  act  is  alleged  shews  that 
the  defendant  was  owner. 

• 

Pollock,  C.  B. — I  am  satisfied  that  the  second  count  is 
good.  On  the  authority  of  Jeffries  v.  Williams^  the  defend- 
ant must  be  taken  to  be  a  mere  stranger,  and  therefore 
liable  to  an  action.  The  third  count  is  also  good ;  and  our 
judgment  must  be  for  the  plaintiff. 

Martin^  B. — I  am  inclined  to  be  of  the  same  opinion. 
This  case  b  another  example  of  how  much  better  it  would 
be  if  parties  would  plead  so  as  to  state  what  they  really 
mean. 

Watson,  B. — The  law  has  been  distinctly  laid  down  in 
the  case  of  Jeffries  v.  Williams^  and  it  would  be  mischievous 
to  disturb  it  We  ought  not  to  leave  matters  at  large  where 
there  have  been  decided  cases,  but  abide  by  them. 

Channell,  B. — I  am  also  of  opinion  that  both  counts 

are  good. 

Judgment  for  the  plaintifis. 

(a)  5  Exch.  792. 
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S.^^.  £^' 


Jan.  29. 

To  an  action 
for  a  libel  in  a 
newspaper, 
the  defendant 
pleaded,  under 
the  6  &  7  Vict. 
c.  96,  8.  2,  the 
insertion  of  a 
full  apology 
and  payment 
of  40«.  into 
Court.    The 
jury  having 
found  that  the 
apology  was 
not  sufficient, 
but  that  the 
40«.  paid  into 
Court  was 
sufficient  to 
cover  the 
damage,  the 
Judge  directed 
a  verdict  for 
the  plaintiff, 
with  U.  dam- 
ages.— Hdd, 
that  the  plain- 
tiff was  ae- 
prived  of  costs, 
by  the  3  &  4 
Vict.  c.  24, 
s.  2. 

SembU,  that 
the  jury  should 
have  assessed 
the  damages 
irrespective  of 
the  40«.  paid 
into  Court,  and 
that  the  de- 
fendant was 
entitled  to  have 
such  sum 
returned  to 
him. 


Lafonb  V,  Smith. 

jLeOFRIC  temple  had  obtained  a  rule  calling  on 
the  defendant  to  shew  cause  why  the  Master  should  not 
tax  the  plaintiff  his  costs. 

The  action  was  for  a  libel  published  in  a  newspaper. 
The  defendant  pleaded,  under  the  6  &  7  Vict.  c.  96,  s.  2, 
that  the  libel  was  inserted  without  actual  malice  and  without 
gross  negligence  in  the  publication  of  a  bona  fide  report  of 
the  proceedings  at  a  public  meeting,  and  that,  before  the 
commencement  of  the  action,  he  inserted  .an  apology  for 
the  libel ;  and  he  brought  into  Court  40j.  by  way  of  amends 
for  the  injury  sustained  by  the  plaintiff  by  the  publication 
of  the  libel,  and  said  that  the  said  sum  was  sufficient  to 
satisfy  the  plaintiff's  claim  in  respect  of  the  matter  pleaded 
to.  The  plaintiff  having  taken  issue  on  the  plea,  the  jury 
found  that  the  apology  was  sufficient  in  its  terms,  but  that 
the  type  should  have  been  larger  and  the  apology  inserted 
in  a  more  prominent  part  of  the  newspaper;  that  the  40«. 
paid  into  Court  was  sufficient  to  cover  the  actual  damage. 
Whereupon  the  learned  Judge  directed  the  entry  of  a  ver- 
dict for  the  plaintiff  with  Is.  damages  (a).  The  Master 
refused  to  tax  or  allow  any  costs  to  the  plaintiff. 

Blackburn  shewed  cause. — The  3  &  4  Vict.  c.  24,  s.  2, 
enacts,  that  **  If  the  plaintiff  in  any  action  of  trespass,  or 
of  trespass  on  the  case,  brought  or  to  be  brought  in  any  of 
her  Majesty's  Courts  at  Westminster,  &c.,  shall  recover,  by 
the  verdict  of  a  jury,  less  damages  than  forty  shillings,  such 
plaintiff  shall  not  be  entitled  to  recover  or  obtain  from  the 

(a)  See  3  H.  &  N.  735. 
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defendant,  in  respect  of  such  verdict,  any  costs  whatever/'        1869. 
unless  the  Judse  certifies  as  therein  mentioned.     The  de-       ^T^^^""^ 
fendant  has  got  4ls.  but  he  did  not  recover  it  by  the  verdict  v« 

.  Smith. 

of  the  jury.  The  object  of  the  Act  was  to  prevent  a  plain- 
tiff putting  a  defendant  to  the  expense  of  a  trial  where  the 
damages  to  be  recovered  would  be  so  small  as  not  to  amount 
to  40s.  In  Reid  v.  AsKby  (a),  it  was  held  that  this  statute 
applied  to  a  case  where  the  plaintiff  having  proceeded  after 
the  defendant  had  paid  into  Court  50/.,  recovered  20«.  in 
addition.  It  was  urged  that  the  plaintiff  had  recovered  5Ii!. 
in  the  action,  and  that  there  was  nothing  in  the  statute  to 
take  away  his  right  to  full  costs:  that  the  construction 
contended  for  would  in  all  cases  enable  a  defendant,  by 
paying  money  into  Court,  to  deprive  the  pkdntiff  of  his 
Intimate  damages.  The  Court,  admitting  that  such  would 
be  the  effect  of  their  decision,  held  themselves  bound  bv  the 
words  of  the  Act  [^ChanneU^  B. — Here  the  jury  did  not 
award  any  damages  to  the  plaintiff;  therefore  the  case 
resembles  Newton  v.  Rowe  (6).] 

Leofric  Temple,  in  support  of  the  rule. — The  plaintiff's 
right  to  costs  upon  the  plea  of  payment  into  Court  depends 
upon  the  6  &  7  Vict.  c.  96,  s.  2.  [Pollock,  C.  B.— That 
statute  will  not  assist  the  plaintiff.  The  payment  into 
Court  was  conditional.  The  plea  not  being  proved,  the 
payment  into  Court  was  not  warranted  by  law,  and  the 
defendant  ought  to  have  his  money  back  again.  Damages 
should  have  been  assessed  wholly  irrespective  of  the  plea.] 

Per  Curiam  (c). — The  rule   must  be  discharged,  with 

costs. 

Bule  discharged,  with  costs. 

(a)  13  C.  B.  897.  (c)  PoOock,  C.  B.,  Martin,  B., 

(6)  1  C.  B.  187.  Watton,  B.,  and  Channeli,  B. 
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1859. 

'm.  26.      The  New  Beukswice  and  Cahada  Railway  akd  Land 

CoifPANT  (Limited)  o.  Mugoeeidoe. 

A  CoBiMay  J[  HE  declaration  alleged  that  the  defendant  was  indebted 

nodertbe  to  the  plaintiffs  in  lOOOL  for  two  calls  of  2L  each  upon 

Compuuei  ^^^  shares  in  the  Company,  whereof  at  the  time  of  making 

imed  a  pro-  ^"^^  ^''^  1^^  defendant  was  the  holder,  and  which  calls 

fo!^c7i^i!-r  "^^^^  ^"'y  made  under  the  Joint  Stock  Companies  Acts, 

WM«  printed       1856,1857. 
fomi  of  tppli- 

cAtioo  for  The  defendant  pleaded  (inter  alia) — ^That  he  was  not  the 

the  profpectut  holder  of  the  shares. 

that  each  llie  csuse  came  on  for  trial  before  CkanneU^  o.,  at  the 

infilUog op  Middlesex  Sittings  after  last  Trinity  Term,  when  by  con- 

^^eT'Jwch  8«n'  *  v^*"^'^  ^«s  found  for  the  plaintifls  for  1030i  19f  2A, 

heappJied"**  Bubject  to  the  opinion  of  this  Court  upon  the  following 

aod  toat  all         coap  • 

applicationi 

mnit  be  The  plaintifls  were  a  Joint  Stock  Company  (Limited), 

accompanied 

by  a  remittance  r^stered  and  incorporated  under  the  Joint  Stock  Com- 

of  2/.  per  share 

depofitonthe  panics  Acts,  1856,  1857;  and  the  Company  was  registered 
shares  applied  under  those  Acts  on  the  25th  September,  1856,  and  a  certi- 
less  nomber"  ^  ^^^  ^^  ^^  incorporation  of  the  Company  was  duly  given 

be  allctted  the    ^^  ^fc^t  day. 
amount  paid  in  "^ 

excesi  wottld         Iq  July,  1856,  several  persons  subscribed  their  names  to 

be  returned.  * 

The  defendant 

paid  into  the  bank  of  the  Company  600iL,  and  filled  np  and  sent  to  the  directors  the  printed 
form  at  the  foot  of  the  prospectus  as  follows: — ** Gentlemen, — Having  paid  into  the  hands  of 
the  bankers  of  the  Company  600/.,  I  request  you  will  allot  me  100  shares  of  Class  A,  200  sharet 
of  Class  B.  And  /  herely  apree  to  aeeejpt  tneh  »hare»,  or  any  lest  Humbert  that  may  be  allotted  to 
me,  and  to  pay  the  future  calls  thereon."  The  directors  dlotted  to  the  defendant  50  shares  of 
Clau  A  ana  200  of  Class  B,and  returned  him  lOf)/.,  the  balance  of  his  deposit.  A  printed 
copy  of  the  memorandum  and  articles  of  association,  at  the  foot  of  which  was  a  form  of  memo- 
randum consenting  to  be  a  shareholder,  was  sent  to  the  defendant ;  but  it  was  not  si^ed  by  him. 
The  defendant  had  notice  that  the  share  certificates  and  interest  warrants  were  ready,  and  he 
requested  that  they  might  be  forwarded  to  him.  His  name  was  placed  on  the  register  of  share- 
holders for  the  shares  allotted  to  him.  In  an  action  for  calls  :— A«U;  that  the  defendant  was 
not  a  shareholder  in  the  Company. 
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a  memorandum  of  association  in  the  form  required  by  the        1869. 

19  &  20  Vict  c.  47,  for  the  purpose  of  forming  the  above       '""^JJ^ 

mentioned  Company.    On  this  memorandum  were  indorsed    Beunawick 

articles  of  association  signed  by  the  subscribers  to  the  said       Canada 

Railway  Co, 
memorandum,   prescribing  regulations  for  the  Company.  o. 

But  for  the  purpose  of  this  case  it  may  be  considered  that 

these  articles  did  not,   except  as  hereinafter  mentioned, 

extend  to  modify  the  regulations  contained  in  the  table 

marked  B.  in  the  schedule  to  the  last  mentioned  Act 

The  capital  of  the  Company  was  by  the  memorandum  of 
association  fixed  at  800,000/.,  divided  into  40,000  shares  of 
20L  each ;  and  by  the  articles  of  association  these  shares 
were  divided  into  classes  called  A  shares,  B  shares  and 
C  shares.  The  articles  prescribed  that  calls  on  the  shares 
of  the  Company  might  be  made  at  such  times  as  the  direc- 
tors should  appoint,  but  that  no  calls  should  exceed  2L  per 
share,  or  be  made  at  shorter  intervals  than  three  months ; 
and  ten  gentlemen,  therein  named,  and  who  had  agreed  to 
take  the  necessary  number  of  shares  in  the  Company,  were 
by  the  said  articles  appointed  the  first  directors  of  the 
Company. 

In  July,  1856,  printed  prospectuses  were  issued,  by  the 
subscribers  to  the  said  memorandum  and  articles,  in  which 
the  capital,  and  number  of  shares,  and  the  objects  of  the 
Company,  and  other  particulars  were  stated ;  and  at  the  end 
thereof,  was  a  printed  form  of  application  for  shares  in  the 
Company.  By  these  prospectuses,  it  was  requested  that 
each  applicant,  in  filling  up  this  form,  would  state  for  which 
class  of  shares  he  applied ;  and  also  that  all  applications 
must  be  accompanied  by  a  remittance  of  2L  per  share  deposit 
on  the  number  of  shares  {ipplied  for;  and  that,  should  a  less 
number  be  allotted  than  were  applied  for,  the  amount  paid 
in  excess  would  be  returned.  The  names  of  the  ten  persons, 
named  by  the  said  articles  of  association  as  the  directors  of 

VOL.  IV. — N.  S.  M  SXOH. 
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185d.        ^^®  CompaDy  were  published  in  the  prospectus  as  such 

^t?''^ — '      directors. 

New 

Brunswick        One  of  these  prospectuses,  in  the  month  of  July.  1856, 

Canada      came  to  the  hands  of  the  defendant;  and  on  the  1 9th  of 

9.       '  that  month,  he  paid  to  the  directors  of  the  Company  600/., 

uoauiDos.  i^y  ^  cheque  drawn  by  him  for  that  amount  upon  the  Bank 

of  London. 

A  receipt,  dated  the  19th  July,  1856,  was  given,  to  the 
defendant,  by  the  cashier  of  the  said  bank,  for  the  said  sum 
of  600il,  as  money  to  be  placed  to  the  credit  of  the  ten 
persons  named  therein,  and  who  were  the  said  parties 
mentioned  in  the  said  articles  of  association,  and  also  in 
the  said  prospectus,  as  directors  of  the  Company. 

On  the  same  day,  and  after  making  this  payment,  the 
defendant  filled  up,  and  sent  to  the  directors  of  the  said 
Company,  the  form  of  receipt  printed  at  the  foot  of  the 
prospectus  he  had  received.  This  form,  when  thus  filled 
up  and  sent,  was  as  follows,  and  was  signed  by  the  de- 
fendant 

*'  Form  of  Application  for  Shares. 

<<  To  the  directors  of  the  New  Brunswick  and  Canada 
Railway  and  Land  Company. 

'*  Gentlemen — Having  paid  into  the  hands  of  Messrs. 

(Bank  of  London),  the  bankers  of  the  proposed  Company, 

the  sum  of  600L,  I  request  you  will  allot  me  100  shares  of 

Class  A,  200  shares  of  Class  By  in  the  said  undertaking. 

And  I  hereby  agree   to  accept  such  shares  or  any  less 

number  that  may  be  allotted  to  me,  and  to  pay  the  future 

calls  thereon. 

*^  Signature,     W.  Muggeridge, 

**  Profession,    Com  Merchant, 

'^  Residence,    3,    Fowkes    Buildings, 

Gt.  Tower  St.,  City.** 

On  the  24th  July,  1856,. a  meeting  of  the  directors  of 
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the  Company  was  held,  at  which  50  A  class  shares  and        1859. 
200  B  class  shares  were  allotted  to  the  defendant;  and  00      '^'"^^ 

New 

the  same  day  a  letter  was,  by  order  of  the  Board,  sent  to    Bbumswiox 

AMD 

the  defendant,  of  which  the  following  is  a  copy.  Caxada 

Railway  Co. 

». 
MuoaaaisoB. 


'*  London,  26  Parliament  St.,  Westminster. 
'<To  Wm.  Muggeridge,  Esq.,  •<29th  July,  1866. 

•«  3,  Fowkes  Buildings,  Gt  Tower  St. 

''The  New  Brunswick  and  Canada  Railway  and  Land 

Company  (Limited). 

<<  Sir — In  pursuance  of  your  application,  I  am  directed 
by  the  Board  to  inform  you  that  50  A  class  and  200  B  class 
shares  have  been  allotted  to  you,  upon  which  the  deposit  is 
500il ;  and  I  enclose  you  a  crossed  cheque  for  the  balance 
of  your  deposit  as  below,  the  receipt  of  which  I  shall  be 
obliged  by  your  acknowledging. 

**  I  am  Your  obedL  Servt, 

«« J.  W.  Byrne,  Secy. 

''  Deposit  paid  into  Company's  Bankers £600 

**  Deposit  on  shares  allotted  500 

«  To  be  returned flOO.** 

In  this  letter  was  enclosed  a  cheque  (m  the  said  Bank  of 
London  in  favour  of  the  defendant  for  100/.,  and  which 
sum  he  duly  received.  The  defendant  retained  the  last 
mentioned  letter,  which  was  never  returned  to  the  Com- 
pany. 

On  the  14th  August,  1856,  a  printed  copy  of  the  memo- 
randum and  articles  of  association,  at  the  foot  of  which  was 
appended  a  form  of  memorandum  {a)  of  consent  to  be  a 

(a)  The  form  of  memonuidum  wick  and  Canada  Railway  Com- 

wkich  was  appended  to  the  case  psnj,  and  I  consent  to  be  regis- 

was  as  follows : —  tered  as  such  shareholder  acoord- 

"  I  of  hereby  accept  ingly  in  the  register  of  share- 
shares  in  the  New  Brans-  holders  of  the  Companj.'* 

M  2 
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1859.       shareholder,  was  forwarded  by  the  secretary  of  the  Com- 
*^j|j^      pany,  to  the  defendants  address,  and  was  never  returned. 
Beunbwick        On  the  2nd  March,  1857,  a  printed  notice  was  sent,  by 

AND  ^ 

Caitaoa      the  secretary  of  the  Company,  to  the  defendant,  stating 

V.       *  that  the  share  certificates  were  ready  for  delivery,  and  that 

*  the  scrip  must  be  lodged,  for  registration,  at  the  offices  of 

the  Company,  one  week  previous  to  transmitting  the  share 

certificates;  and  on  the  30th  April,  1857,  the  following 

letter  was  sent  to  the  defendant  by  the  said  secretary. 

**  The  New  Brunswick  and  Canada  Railway  and  Land 

Company  (Limited). 

«  5.  Whitehall,  S.  W.,  30th  April,  1857. 

"  Sir — The  warrant  for  the  interest  due  on  your  shares 
is  lying  here,  waiting  the  exchange  of  your  scrip  for  the 
share  certificate. 

''If  you  have  mislaid  your  scrip,  you  can  send  the 
bankers'  receipt  for  deposit,  and  letter  of  allotment  along 
with  the  articles  of  association  signed,  and  I  will  forward 
you  in  exchange  the  interest  warrant  and  share  certificate. 

"  I  am.  Sir,  Your  obedt  Servt, 

"  Wm.  Muggeridge,  Esq.,  "  J.  W.  Byrne,  Secy. 

"3,  Fowkes  Buildings,  Gt.  Tower  St,  E.  C* 

On  the  13th  May,  1857,  the  secretary  of  the  Company 
received  from  the  defendant  a  letter  (without  date)  signed 
by  him,  of  which  the  following  is  a  copy,  and  in  which  was 
enclosed  the  bankers'  receipt  hereinbefore  mentioned  for 
the  600/1  paid  by  the  defendant 

"  3,  Fowkes  Buildings,  Gt  Tower  St,  City,  E.  C. 

''  Sir — Herewith  I  enclose  you  bankers'  receipt  for  600/1, 
being  the  only  document  I  possess  relative  to  the  New 
Brunswick  and  Canada  Railway  and  Land  Company,  and 


V, 
MUQOEBIDGI. 


HILARY  TBRM^    22   VICT.  165 

shall  feel  obliged  by  your  forwarding  me  interest  warrant        1859. 

and  share  certificates.  ^^7"*' 

New 

"  I  am,  Sir,  Your  obedt.  Servt,  Beumswick 

AND 

«« J.  W.  Byrne,  Esq.,  Secy.  «« W.  Muggeridge.         Canada 

"  New  Branswick  and  Canada  Railway  Company." 

To  this  letter  the  secretary  of  the  Company,  on  the  15th 
May,  1857,  wrote  and  sent  the  following  reply,  enclosing  a 
printed  copy  of  the  said  articles  of  association. 

**  New  Brunswick  and  Canada  Railway  and  Land  Company 

(Limited). 
«*  Offices,  5,  Whitehall,  15th  May,  1857. 
'*Sir  —  Your  letter  without  date,  enclosing  bankers' 
receipt  for  BOOL,  the  deposit  on  your  shares  allotted  to  you 
in  this  undertaking,  is  to  hand.  I  beg  to  enclose  you  a 
copy  of  the  articles  of  association  for  your  signature,  upon 
the  receipt  of  which  I  will  forward  to  you  the  share  certifi- 
cates and  interest  warrants. 

«  Yours  faithfully, 

«  Wm.  Muggeridge,  Esq.  «  J.  W.  Byrne." 

On  the  10th  June,  1857,  the  secretary  of  the  Company 
forwarded  to  the  defendant  a  printed  notice,  that  the  first 
ordinary  half-yearly  meeting  of  the  proprietors  of  the  Com- 
pany would  be  held  at  a  place  therein  mentioned  on  the 
30th  June  then  instant. 

This  meeting  was  held  at  the  said  time  and  place,  and 
the  register  of  shareholders  in  the  Company  was  then  pro- 
duced and  the  common  seal  of  the  Company  affixed  thereto, 
and  the  register  signed  by  the  chairman.  The  defendant 
was  inserted  and  described  in  this  register,  before  and  at 
the  time  of  such  sealing  and  signing  thereof,  as  the  holder 
of  50  A  shares  and  200  B  shares  in  the  said  Company. 

(The  case  then  stated  the  making  of  the  calls,  and  that 
notice  thereof  was  given  to  the  defendant.) 

The  defendant  did  not  pay  either  of  the  said  calls. 
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1859.  The  defendant  did  not  sign  the  memoruidutn  or  articles 

''^Z''^*^      of  association,  or  the  above  mentioned  form  of  memorandam 

Bbuhbwiok    consenting  to  be  a  shareholder  appended  thereto,  or  anj 

Canada       other  document  than  is  hereinbefore  mentioned  as  having 
Railway  Co.    ,  .         i  ,      *  . 

V,  been  signed  by  him. 

The  Court  is  to  be  at  liberty  to  draw  any  inference  of 
fact  which  a  jury  would  be  at  liberty  to  do  upon  the  &cts 
above  stated. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintifls  are  entitled  to  recover  in  this  action.  If  the 
Court  should  be  of  opinion  that  they  are  so  entitled,  the 
verdict  is  to  stand.  If  the  Court  should  be  of  a  contrary 
opinion,  judgment  of  nonsuit  is  to  be  entered. 

Pfupson,  for  the  plaintifis. — The  question  is,  whether  the 
defendant  is  a  shareholder  in  the  Company.  That  depends 
on  whether  a  person  who  applies  for  shares  by  a  writing 
in  which  he  agrees  to  accept  any  number  which  may  be 
allotted  to  him,  but  signs  no  other  document  testifying  his 
acceptance,  becomes  a  shareholder  with  reference  to  the 
Joint  Stock  Companies  Act,  1856  (19  &  20  Vict  c  47). 
By  the  Schedule  of  that  Act,  Table  B.  (1),  ''No  person 
shall  be  deemed  to  have  accepted  any  share  in  the  Com- 
pany unless  he  has  testified  his  acceptance  thereof  by 
writing  under  his  hand,  in  such  form  as  the  Company 
from  time  to  time  directs."  The  19th  section  provides  that 
'*  every  person  who  has  accepted  any  share  in  a  Company 
registered  under  this  Act,  and  whose  name  is  entered  in 
the  register  of  shareholders,  and  no  other  person  (except  a 
subscriber  to  the  memorandum  of  association  in  respect  of 
the  shares  subscribed  for  by  him),  shall  for  the  purposes  of 
thb  Act  be  deemed  to  be  a  shareholder.'"  llierefore,  if 
the  party  has  not  signed  the  memorandum  of  association, 
he  must  have  accepted  the  shares  and  his  name  must  be 
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on   the  register  of  shareholders.     Here   the  defendant's        1859. 
name  was  on  the  register  of  shareholders,  and  the  only 


New 


question  is  whether  he  has  accepted  the  shares.     The    BmrKawioK 


AHD 


Company  issued  a  prospectus  offering  shares  to  the  public       Cahaoa 
on  the  terms  of  their  filling  up  the  prescribed  form  and  «. 

paying  a  deposit     The  defendant  paid  the  deposit  and  **' 

filled  up  the  form,  whereby  he  agreed  to  accept  the  shares 
applied  for  or  any  less  number  that  might  be  allotted  to 
him.     He  has  therefore  *'  testified  his  acceptance  thereof 
by  writing  under  his  hand,"  within  the  meaning  of  the 
Schedule,  Table  B.  (I).     [Watsofiy  B.— He  must  testify 
his  acceptance  '^  in  such  form  as  the  Company  finom  time 
to  time  direct"    The  Company  sent  him  their  form  of 
memorandum  of  consent  to  be  a  shareholder,  but  he  never 
signed  it.     Martin^  B. — It  is  like  the  Statute  of  Frauds : 
the  legislature  has  said  that  a  person  shall  not  be  a  share- 
holder unless  he  has  done  certain  acts.]     The  defendant 
sent  in  his  bankers'  receipt  and  applied  for  his  interest 
warrant  and  share  certificates :  the  Company  promised  to 
forward  them  on  his  signing  the  articles  of  association.  Sup- 
pose  the  defendant  had  signed  and  returned  it  with  the  me* 
morandum  of  consent  to  be  a  shareholder  torn  off.   [MarHn^ 
B. — That  would  not  da     You  seek  to  make  the  defendant 
liable  on  a  parol  contract.]     Unless  the  agreement  con- 
tained in  the  form  of  application  is  an  acceptance,  it  might 
happen  that,  after  all  the  shares  were  allotted  and  the 
deposits  paid,  the  applicants  would  refuse  to  sign  any  other 
document  and  the  Company  would  be  at  an  end.   [Martin^ 
B. — The  words  of  the  Act  are,  **  no  person  shall  be  deemed 
to  have  accepted  any  share,"  that  is,  no  matter  what  he  has 
done,  **  unless  he  has  testified  his  acceptance  thereof  by 
writing  under  his  hand,  in  such  form  as  the  Company  firom 
time  to  time  directs."    The  defendant  has  never  done  sa] 
— He  also  referred  to  sections  7,  9  and  13. 
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1859.  ffVde  (with  whom  was  Vernon  Harcourt)^  for  the  de- 

^"^y'"^      fendant,  was  not  called  upon  to  argue. — He  referred  to  The 

Brunswick     Waterford,  Wexford,  Wichlow  and  Dublin  RaUway  Company 

AND 

Canada       V.  Pidcock{a). 
Railway  Co. 

V. 

MuooEBiDOE.      Per  Curiam  (A).— There    must  be  judgment  for  the 
defendant 

Judgment  for  the  defendant. 

(a)  8  Ezch.  279. 

(6)  PoUoek^  C.  B.,  Martin^  B.,  Watwn,  B^  and  Channel^  B. 


'^""•^*'  Phillips  and  Others  v,  Clift, 

^Tin"df^  Covenant.  — The  declaration  stated   that  on  28th 

of  apprentice-  October,  1854,  an  indenture  of  apprenticeship  was  made 

breach  of  CO-  and  entered  into,  and  to  which  the  plaintifls  and  the  de- 

▼enant  by  the  ^                                  , 

master  in  not  fendant  and  one   W.  Rjde  were  parties ;  and  by  which 

apprentice  and  indenture   it  was  witnessed   that  William  Rjde,  therein 

whhVoof  and  described  as  aged  fifteen  years  or  thereabouts,  son  of  Sarah 

defendant  ^  R  jdc,  of  &c.,  widow,  with  the  conscnt  of  his  mother,  did  put 

pleaded  that  himself  apprentice  to  the  defendant,  therein  described  as 

the  apprentice  *  ^                                                    ^ 

conducted  Joseph  Clift,  of  &c.,   chemist,   and  with  him,  after  the 

bimself  m  so 

dishonest  a  manner  of  an  apprentice,  to  serve  from  the  30th  August 

manner  in  the 

defendant's  then    last   for   the   term  of  four  years  and  one  half  of 

defrauded  and  another  year,  during  which  term  the  said  apprentice  his 

defendant,  so  master  faithfully  should  serve,  his  secrets  keep,  his  lawful 

unsafe for^e^  Commands  gladly   do;  he  should   do  no  damage   to  his 

defendant  to  master  nor  see  it  to  be  done  by  others,  but  to  his  power 

continue  htm  •'                '                          *^ 
in  his  service, 

whereupon  the  defendant  dismissed  him.^-^eU.  on  demurrer,  that  the  covenants  in  the  indenture 
were  independent  covenants,  and  consequently  the  plea  was  bad. 

An  allegation  that  a  party  covenanted  by  **  indenture,*'  imports  that  the  covenant  was  under 
seal. 
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should  let  or  forthwith  give  warning  to  his  master  of  the        1859. 
same;  he  should  not  waste  the  goods  of  his  master,  nor      ^^^ 
lend  them  unlawfully  to  any ;  he  should  not  play  at  cards  *• 

or  dice  or  any  unlawful  games,  whereby  his  master  might 
have  any  loss,  with  his  own  goods  or  others'  during  the 
term  without  the  license  of  his  master ;  he  should  neither 
buy  nor  sell;  he  should  not  haunt  taverns,  alehouses  or 
play-houses,  nor  absent  himself  from  his  master's  service 
day  or  night  unlawfully;  but  in  all  things  as  a  fiedthful 
apprentice  he  should  behave  himself  towards  his  master 
and  all  his  during  the  term :  and  the  defendant,  in  consi- 
deration of  the  sum  of  99L  I9s,,  to  be  paid  to  him  by  the 
plaintiflb  as  therein  mentioned,  did  thereby  covenant  with 
Sarah  Ryde,  and  also  as  a  separate  covenant  with  and  to 
the  plaintifis,  that  he,  the  defendant,  his  apprentice  in  the 
art  of  a  chemist  and  druggist,  which  he  then  carried  on, 
by  the  best  means  that  he  could,  should  teach  and  instruct, 
or  cause  to  be  taught  and  instructed,  during  the  term ;  and 
would,  during  the  term,  at  his  own  charge  provide  for 
William  Ryde  proper  and  sufficient  meat,  drink  and  lodg- 
ing: and  for  the  true  performance  of  all  and  every  the 
said  covenants  and  agreements  either  of  the  said  parties 
thereto  bound  himself,  herself  and  themselves  unto  the 
other  and  others  of  them  by  the  said  indenture. — Aver- 
ments: that  the  said  William  Ryde  entered  and  the  defend- 
ant received  him  into  his  service :  that  the  plaintiffs  and 
Sarah  Ryde  had  done  and  performed  all  things  to  be  done 
and  performed  &c.  to  entitle  them  to  a  performance  by  the 
defendant  of  his  covenants. — Breach:  that  the  defendant  did 
not,  nor  would,  the  said  William  Ryde  in  the  art  of  a  chemist 
and  druggist,  which  the  defendant  carried  on,  by  the  best 
means  that  he  could,  teach  and  instruct,  or  cause  to  be 
taught  and  instructed,  during  the  term ;  nor  did,  nor  would, 
the  defendant,  during  the  term,  at  his  own  charge  provide 
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18$9.  f^  Willi«n  Ryde  proper  and  fluflbnent  mesty  drink  and 
lodging,  and  disnuflsed  and  diaeharged  him  fiom  his  senrio^ 
and  would  no  longer  permit  him  to  remain  therein,  &c. 

Plea : — That  after  the  making  of  the  indentore  in  the 
declaration  mentioned,  and  after  William  Rjde  entered 
into  the  service  of  the  defendant,  William  Ryde  did  not^ 
according  to  the  covenants  of  the  indenture,  fiuthfiilly  serve 
the  defendant  as  a  fiuthfiil  apprentice,  but,  on  the  contniy 
thereof,  conducted  himself  in  so  improper  and  unfaithfiil 
and  dishonest  a  manner  in  the  defendant's  sud  business, 
and  defrauded  and  robbed  the  defendant,  so  that  it  became 
unsafe  for  the  defendant  to  continue  the  said  William  Ryde 
in  his  service,  or  to  continue  to  instruct  him  in  his  business^ 
or  to  pennit  him  to  reside  or  remain  with  the  defendant : 
whereupon,  as  he  lawftilly  might,  he  dismissed  him  from 
bis  service  and  reftised  any  longer  to  permit  him  to  remain 
therein,  or  to  instruct  him  in  his  business^  or  to  provide 
for  him  any  longer  meat,  drink  and  lodging. 

Demurrer  and  joinder  therein. 

No  one  appeared  to  support  the  demurrer. 

Veman  Harcaurt,  in  support  of  the  plea. — The  demurrer 
is  founded  on  the  authority  of  fFtnsiane  v.  Linn  (a\  where 
it  was  held  that  the  covenants  in  an  indenture  of  appren- 
ticeship are  independent  covenants,  and  consequently  that 
acts  of  misconduct  on  the  part  of  the  apprentice  are  no 
answer  to  an  action  for  breach  of  the  covenant  by  the 
master  to  instruct  and  maintain  the  apprentice.  There, 
however,  the  misconduct  of  the  apprentice  consisted  in  his 
leaving  hb  master*s  service,  and  though  he  afterwards 
returned  and  offered  to  serve  during  the  residue  of  the 
term,  his  master  refused  to  receive  him.  It  is  conceded 
that  it  is  not  every  breach  of  covenant  which  will  justify  a 

(a)  1  B.  &  C.  460. 
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master  in  dismuBiiig  hk  apprentice;  but  the  case  is  dif- 
ferent where  the  covenant  which  is  broken  goes  to  the  very 
eBBenoe  of  the  contract.     Thus,  in  Wite  ▼.  JViban  (a)»  Lord 
JOenmany  C.  J.,  ruled  that,  where  a  young  man  seventeen 
yean  old  was  placed  with  a  surgeon  as  pupil  and  assistant, 
if  he  on  some  occasions  came  home  intoxicate,  that  alone 
would  not  justify  the  surgeon  in  dismissing  him.     But  if, 
by  employing  the  shop  boy  to  compound  the  medicines,  he 
occasioned  real  danger  to  the  surgeon's  practice,  that  would 
be  a  sufficient  justi6cation  for  his  dismissal   If  the  law  were 
otherwise  this  consequence  would  follow,  that  though  the 
apprentice  committed  a  felony  and  was  sentenced  to  penal 
servitude,  his  master  would  nevertheless  be  bound  to  receive 
him  at  the  expiration  of  his  sentence.     Here  the  plea  avers 
that  the  apprentice  defrauded  and  robbed  the  defendant, 
8o  that  it  became  unsafe  for  the  defendant  to  continue  him 
in  his  service.     The  reasons  upon  which  the  decision  in 
Wimtane  v.  JUnn  proceeded  have  no  application  to  such 
a  case.     [CAonn^ff,  B. — The  question  is,  whether  the  cove- 
nants are  dependent  or  independent.]    **  Where  a  covenant 
goes  only  to  part  of  the  consideration  on  both  sides,  and  a 
breach  of  such  covenant  may  be  paid  for  in  damages,  it  is 
an  independent  covenant,  and  an  action  may  be  maintained 
for  a  breach  of  the  covenant  on  the  part  of  the  defendant, 
vrithout  averring  performance  in  the  declaration"  (A).   That 
rule  was  fully  considered  in  the  case  of  Etten  v.  Topp  (c), 
where  an  infant  was  placed  by  his  father  as  apprentice  to  a 
master,  who  was  described  in  the  indenture  as  an  **  auc- 
tioneer, appraiser  and  com  fector,  to  learn  his  art,  and  with 
him  afier  the  manner  of  an  apprentice  to  serve."    The 
master  relinquished  his  trade  of  com  factor,  whereupon  the 
apprentice  absented  himself  from  his  master's  service;  and 

(a)  1  C.  &  K.  662.  (h)  1  Wins.  Sannd.  320  c. 

(c)  6  Exch.  424. 


171 


172  EXCHEQUER  REPORTS. 

it  was  held  that  the  relinquishment  by  the  master  of  his  trade 
of  com  factor  was  a  good  answer  to  an  action  by  him  against 
the  father  for  the  desertion  of  the  apprentice.  That  deci- 
sion proceeds  on  the  ground  that  the  obligation  to  serve  was 
dependent  on  the  corresponding  obligation  to  teach  as  an 
apprentice^  and  that  if  the  master  was  not  ready  to  teach  in 
the  very  trade  which  he  had  stipulated  to  teach,  the  appren- 
tice was  not  bound  to  serve.  So  here,  the  covenant  of  the 
master  is  dependent  on  the  good  conduct  of  the  apprentice. 
It  would  seem  from  the  case  of  Mercer  v.  WhaU{a\  that  acts  of 
misconduct  will  justify  an  attorney  in  discharging  his  articled 
clerk ;  and  there  is  no  real  distinction  between  the  case  of 
an  articled  clerk  and  an  apprentice.  [Channell^  B. — Wise 
V.  Wibon  {b)  was  the  case  of  an  agreement,  not  a  covenant 
under  seal.]  Atkinson  v.  Smith  (c)  shews  that  there  is  no 
difference  in  that  respect  Besides,  the  declaration  does  not 
state  that  the  contract  was  under  seal.  [PoUochj  C  B. — 
It  states  that  it  was  by  indenture^  and  that  is  sufficient.] — 
He  also  referred  to  the  note  to  Cutter  v.  Powell  {d). 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  plea 
is  bad.  I  do  not  think  it  necessary  to  express  any  opinion 
as  to  what  would  be  the  effect  of  an  allegation  in  the  plea, 
that  the  apprentice  had  been  guilty  of  a  felonious  stealing, 
or  had  been  actually  convicted  and  suffered  punishment, 
for  this  plea  alleges  neither  the  one  nor  the  other.  The 
plea  certainly  does  not  allege  a  felonious  taking,  for  although 
it  states  that  the  apprentice  *' defrauded  and  robbed"  the 
defendant,  that  does  not  necessarily  import  a  felony.  The 
question  then  is,  whether  we  are  not  bound  by  the  authori- 
ties, and  whether  the  misconduct  of  the  apprentice  is  any 
answer  to  this  action.     I  am  of  opinion  that  it  is  not. 

(o)  5  Q.  B.  447.  (c)  14  M.  &  W.  695. 

(h)  1  C.  &  K.  662.  \d)  2  Smith's  Lead.  Cu.  11. 
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Martik,  B. — I  am  of  the  same  opinion.    The  ques- 
tion arises,   not   upon  pleading,  but   upon   an  indenture 
executed  by  the  defendant ;   and  if  he  has  entered  into 
an  improvident  baigain,  he  must  suffer  the  consequences. 
It   is  indeed  ai^ued,  that  it  does  not  appear  that  the 
contract  was  by  deed;  but  it  is  stated  that  the  plaintiff 
covenanted  by  mdeniure;  and  the  term  'Mndenture"  means 
an  instrument  under  seal.     In  Co.  Litt  s.  370,  and  some 
following  sections,  Lord  Coke  treats  of  an  indenture,  or 
deed  indented,  as  distinguished  from  a  deed  poll ;  and  the 
same  will  be  found  in  Shep.  ToucL  p.  60.     What  then 
is  the  contract  here  ?    The  friends  of  the  apprentice  con- 
tract that  he  shall  faithfully  serve  his  master  for  a  certain 
term,  his  secrets  keep  and  his  lawful  commands  obey,  &c. ; 
and  the  defendant,  in  consideration  of  99/.  I9s.  to  be  paid 
to  him,  covenants  with  them  that  he  will  teach  the  appren- 
tice the  art  of  a  chemist  and  druggist  and  provide  him  with 
meat,  drink,  and  lodging,  &c.     The  defendant  has  abso- 
lutely covenanted  under  seal  that  he  will  do  those  things, 
and  he  must  therefore  do  them. 

Watson,  B. — I  am  of  the  same  opinion.  It  has  long 
been  considered  that  the  covenants  in  a  deed  of  apprentice- 
ship are  independent  covenants.  There  are  several  deci- 
sions to  that  effect ;  and  if  we  look  at  the  terms  of  the  inden- 
ture, it  is  obvious  that  it  roust  be  so.  The  master  on  the 
one  hand  is  to  teach  the  apprentice  and  de  die  in  diem  to 
provide  him  with  food ;  on  the  other  hand  certain  coven- 
ants are  entered  into  by  the  friends  of  the  apprentice.  In 
the  simple  relation  of  master  and  servant,  the  servant  is 
bound  to  obey  all  the  lawful  commands  of  his  master,  and 
if  he  commits  any  unlawful  act  the  master  may  dismiss 
hiro.  But  if  an  apprentice  misbehaves  himself  the  master  has 
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the  power  of  correcting  him  by  persoDal  chastisement  (a), 
{H'ovided  it  be  moderate ;  and  the  whole  control  as  regards 
his  morals  is  also  with  the  master.  Here  the  plea  alleges 
that  the  apprentice  defrauded  and  robbed  the  defendant,  so 
that  it  was  unsafe  fer  the  defendant  to  keep  him  any  longer. 
I  do  not  know  what  that  means.  The  apprentice  may  have 
taken  sweetmeats  from  a  jar,  or  a  shilling  from  the  till,  for 
which  offences  he  might  be  corrected  by  personal  chastise- 
ment or  kept  in  confinement,  but  the  masljer  has  no  right 
to  dissolve  the  contract. 

Channbll,  B. — I  am  also  of  opinion  that  the  plaiatifi 
are  entitled  to  judgment.  The  demurrer  proceeds  on  the 
authority  of  Wimtane  ▼.  Linn  {b\  and  I  cannot  distinguish 
that  case  from  the  present  I  presume  that  the  plea  is  founded 
on  the  case  of  Wue  v.  Wihon  (c);  not  that  it  is  contended 
that  one  act  of  misconduct  would  entitle  the  master  to  dismiss 
the  apprentice ;  for  the  plea  alleges  several  acts,  and  that  it 
became  unsafe  lor  the  defendant  to  continue  the  apprentice 
in  his  service.  With  respect  to  the  case  of  Wbe  v.  fFiltan, 
in  the  first  place  what  fell  from  Lord  Denman,  C.  J.,  con- 
firms the  doctrine  laid  down  in  Wimtone  v.  Linn  as  appli- 
cable to  an  apprentice,  for  he  treited  the  case  as  one  of 
a  mixed  character,  between  that  of  an  apprentice  and  a 
servant;  and  there  is  nothing  of  that  kind  here.  Secondly, 
in  that  case  the  plaintiff  obtained  the  verdict,  so  that  there 
was  no  opportunity  for  bringing  the  ruling  of  the  learned 
Judge  under  the  consideration  of  the  Court  in  banc  For 
these  reasons  Wise  v.  Wilson  does  not  apply ;  and  Winstane 
V.  Linn  has  been  followed  in  several  cases* 

Judgment  for  the  plaintiffiu 

(a)  See  1  Black.  Com.  428  ;  (b)  1  B.  &  C.  460. 

Fits.  Nat.  Bvev.  16S.  (c)  1  C.  &  K.  662. 
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Edwin  Uardon  and  John  CHAaLEswoBTU,  Overaeers  of      Jan,  is. 
the  Poor  for  the  time  being  of  the  Township  of  Stock- 
port, o.  Llotd  Hrskbth  Bamford  Heskbth. 

XJECLARATION. — The  plain  tiflB,  overseers  for  the  time  The  defendant 

being  of  the  poor  of  the  township  of  Stockport,  in  the  decenon^ 

county  of  Chester,  which  said  township  was  and  is  a  town-  JfJjJ^  plaint 

ship  having  separate  overseers  of  the  poor  and  maintaining  JJjJj^Ji^''^ 

its  own  poor  separately  (a),  sue  the  defendant  for  money  ?"***"  f^the 

payable  by  the  defendant  to  the  plaintifis  as  such  overseers,  township  of  a, 

^•J,  i*"  »nnual  ram 

for  the  defendant's  use,  by  the  plaintifis'  permission  as  such  of  6L  14«.  8«i., 
overseers,  of  messuages  and  lands  of  the  plaintifis  as  such  be  for  rent  for 
overseers  as  aforesaid;  and  for  the  defendant's  use  for  divers,  iJ^^u^^mUted 
to  wit,  twelve  years,  by  the  permission  of  the  respective  fendMt*w«im 
overseers  for  the  time  being  of  the  poor  of  the  said  township,  [JJJ^SJJI^^^of 
predecessors  in  office  of  the  plaintifis,  of  messuages  and  l**"*^  *^|*  ""* 
lands  of  the  said  respective  overseers  for  and  on  behalf  they  were  not 

,  identified,  and 

of  such  township. — There  was  also  a  count  on  a  covenant  no  evidence  was 
for  payment  of  a  freehold  rent  charge  on  land  conveyed  extent  or  Talne. 
in  fee  to  one  Davenport,  whose  estate  was  alleged  to  have  ^^^^  ^  ^f^ 
come  to  the  defendant  in  fee  (ft).  ^JH^^  ^' 

Plea  (inter  alia) :  Never  indebted. — Whereupon  issue  was  ^n*^  o"^di 

joined.  amnrmiRht 

''  find  for  the 

At  the  trial,  before  Crcwder^  J.,  at  the  last  Chester  plaintiff  on  a 

count  for  use 

assizes,  it  appeared  that  the  action  was  brought  to  recover  andoccapation. 

the  arrears  of  a  rent  of  6L  14«.  Sd    The  plaintifis'  counsel 

put  in  certain  interrogatories,  and  the  answers  to  them  by 

the  defendant,  which  were  as  follows: — 

**  I  am  by  myself  or  my  tenants  in  possession  of  certain 

lands,  in  or  near  to  Shaw  Heath,  Nangreave,  and  Cole 

« 
(a)  See  59  Geo.  3,  c.  12,  ss.  17.  35. 

(ft)  See  VarUy  v.  Leighy  2  Exch.  446 
VOL.  IV.— N.  8.  N  BZOH. 
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Green,  in  the  township  of  Stockport,  &c.  In  the  month 
of  February  1840,  and  in  each  preceding  year  between 
that  year  and  1815, 1  paid  by  my  agents  a  yearly  sum  of 
6/.  14«.  Sd.  to  the  overseer  or  assistant  overseer  for  the  time 
being  of  the  said  township.  I  believe  such  payment  was 
made  in  respect  of  some  part  or  parts  of  the  aforesaid  lands 
which  the  plaintifis  all^d  was  or  were,  before  the  said 
lands  came  into  the  possession  of  those  whose  estate  I  now 
have,  common  lands  belonging  to  the  township  of  Stockport. 
I  paid  by  my  agents  the  said  yearly  sum  of  6/.  145.  8c/.,  for 
about  thirty-one  years,  till  1846.  I  am  at  present  in  posses- 
sion by  myself  or  my  tenants  of  the  lands  mentioned  in  my 
answer  to  the  first  interrogatory,  and  such  possession  has 
not  been  determined  in  any  manner  whatsoever,  and  I  say 
that  my  father  did  precede  me  in  the  possession  and  receipt 
of  rents  of  the  said  lands." 

The  defendant  had  also  been  examined  vivd  voce,  before 
a  Judge  at  Chambers,  under  the  63rd  section  of  the 
Common  Law  Procedure  Act,  1854.  In  the  course  of  this 
examination  (which  also  was  put  in  on  the  part  of  the 
plaintifis)  he  said  that,  except  receipts  signed  on  behalf  of 
the  overseers  of  the  poor,  he  believed  he  had  not  in  his 
possession  or  power,  nor  did  he  know  anything  as  to  the 
custody  of  any  other  documents  relating  to  the  matters  in 
dispute  in  the  action.  He  further  stated : — "  I  believe  that 
Davenport  was  my  predecessor  in  this  estate.  I  have  no 
deeds  relating  to  this  property :  none  whatever.  I  keep  my 
own  deeds.  I  say  I  believe  I  have  none,  because  none  are 
mentioned  in  the  schedule  of  deeds.  None  to  Mr.  Daven* 
port  are  mentioned."  The  defendant  however  referred  the 
plaintifis  to  his  attorney,  Mr.  Boothroyd,  for  information  on 
this  point  The  plaintifis'  attorney  proved  that  he  had  after- 
wards seen  Mr.  Boothroyd,  who  said  he  had  looked  over 
deeds  since  the  defendant's  examination.  On  being  asked 
if  any  of  the  deeds  so  examined  related  to  the  defendant's 
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property  at  Shaw  Heath,  NangreaTe,  or  Cole  Green,  Booth- 
royd  said  that  he  objected  to  produce  thoae  deeds:   be 
would  produce  them  at  the  assizes  if  advised  by  counsel 
to  do  sa     On  being  asked  if  there  were  any  chief  rents 
named  in  those  deeds,  he  refused  to  answer  the  question : 
he  said  '<  the  deeds  will  speak  for  themselves  if  produced ; 
there  is  no  chief  rent  of  6L  I4s.  Sd.  mentioned  in   any 
deed."    He  declined  to  say  whether  any  larger  chief  rent 
was  mentioned,  or  to  say  anything  further  on  the  subject 
Mr.  Boothroyd  produced  receipts  for  half-yearly  payments 
o(3L  7«.  4d.  from  1827  to  1846:  each  voucher  was  indorsed 
**  half  a  year's  rent  for  common  lands"  in  the  hand  writing 
of  Mr.  Boothroyd.     The  overseers'  books,  from  1767  to  the 
present  time,  were  put  in,  fi^m  which  it  appeared  that  the 
sum  of  3£  75.  Ad.  had  been  received  half-yearly  from  persons 
named  William  Bamford,  Robert  Bamford,  Lloyd  Hesketh, 
R.  Hesketh  (whom  the  defendant  in  his  examination  had 
admitted  to  be  his  predecessors  in  estate)  and  the  defendant, 
successively,  as  common  land  rents.     At  the  conclusion  of 
the  plaintifls'  case,  the  defendant's  counsel  submitted  that 
there  was  no  evidence  to  go  to  the  jury,  and  the  learned 
Judge  being  of  that  opinion  the  plaintifls  vrere  nonsuited. 

Weblnfi  in  last  Michaelmas  Term,  obtained  a  rule  calling 
on  the  defendant  to  shew  cause  why  the  nonsuit  should  not 
be  set  aside  and  a  new  trial  bad,  on  the  ground  that  there 
was  evidence  to  go  to  the  jury  in  support  of  the  first  count 
of  the  declaration. 

Grove  and  Hughes  now  shewed  cause. — Possibly  the  facts 
may  be  consistent  with  the  presumption  that  this  was  a  rent 
charge.  [Weldy. — Before  the  69  Gea  3,  c.  12,  overseen 
had  no  power  to  convey  or  lease  lands.  Watson^  B. — 
Before  the  passing  of  that  Act,  parish  lands  were  usually 
vested  in  trustees  and  managed  by  the  overseers.]     The 
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lands  must  have  varied  in  value  in  the  long  period  during 
which  this  sum  was  paid,  and  being  common  lands  and 
the  payment  small  and  invariable  in  amount,  there  is  no 
presumption  that  the  money  was  paid  in  respect  of  rent  as 
between  landlord  and  tenant  The  word  ''rent**  rather 
imports  rent  charge  than  rent  service.  [Martin^  B. — UuUton 
saySy  s.  213,  there  are  three  manner  of  rents,  that  is  to 
say,  rent  service  (\^hicb  he  puts  first),  rent  chaige,  and  rent 
seek.]  There  is  nothing  to  shew  that  this  was  rent  service 
rather  than  a  rent  chaige.  The  evidence  was  equally 
consistent  with  either  view  of  the  case  and  the  matter  is 
wholly  uncertain,  therefore  there  was  no  evidence  from 
which  the  jury  would  have  been  warranted  in  finding  in 
favour  of  either  alternative :  TTie  Midland  Railway  Company 
V.  Bromley  (a),  Doe  d.  Welsh  v.  LangJUld  (fi).  [Martin^  B. 
— In  the  Termes  de  la  Ley,  rent  seek  is  said  to  be  a  thing 
against  common  right,  as  well  as  rent  chaise.  We  have  to 
ascertain  the  meaning  of  the  word  ''rent,"  and  the  pre- 
sumption is  that  it  is  something  which  is  of  common  right. 
Pollock,  C.  B. — For  one  instance  where  there  is  a  rent 
charge  there  are  a  hundred  cases  of  rent  service.  Watson^ 
B.,  referred  to  Doe  d.  Roberton  v.  Gardiner  (c)  and  Webby 
to  Doe  d.  Higgs  v.  Terry  {d),"] 

Webhy  and  Beavan,  who  appeared  to  support  the  rule, 
were  not  called  upon. 

Pollock,  C  B. — We  are  all  of  opinion  that  the  rule 
must  be  absolute.  It  is  true  that  in  this  case  the  evi- 
dence is  not  such  as  that  by  which  a  claim  for  use  and 
occupation  is  usually  sustained.  But  it  is  clear  that  the 
plaintifis  had  a  claim  to  money  which  was  paid  for  one 
hundred  years  as  ''rents'*  for  land  called  common  land. 

(a)  17  C.  B.  372.  (c)  12  C.  B.  819. 

(ft)  16  M.  &  W.  497.  (£0  4  A,  &  E.  274. 
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The  plaintiffi  therefore  had  a  right  to  claim  the  amount  as  1859. 
rent  service,  rent  charge  or  rent  seek.  The  question  is 
which  it  was.  The  defendant  had  in  his  possession  deeds 
which  might  have  removed  the  doubt,  but  he  refused  to 
produce  them.  If,  therefore,  there  was  the  smallest  evi- 
dence as  to  which  it  was,  the  jury  ought  to  have  been  called 
upon  to  decide  the  question.  The  Court  would  not  have 
disturbed  a  verdict  for  the  plaintifis,  on  the  count  for  use 
and  occupation,  unless  the  defendant  had  shewn  what  right 
he  had  in  the  land.  I  think  that  not  only  was  there  a  pre- 
sumption in  favour  of  this  being  rent  service,  but  that  the 
Judge  should  have  told  the  jury  that  they  ought  to  presume 
it  was  a  rent  service,  and  they  should  have  so  found  it. 

Martin,  B. — I  think  there  was  evidence  for  the  jury. 
There  was  no  evidence  of  the  value  of  the  lands  out  of 
which  the  rent  arose.  If  the  defendant  had  proved  that 
the  lands  were  of  vastly  greater  value  than  the  rent,  that 
might  have  raised  a  presumption  that  the  rent  was  not  a 
rent  service ;  but  the  defendant,  who  was  in  possession  of 
the  land,  would  not  shew  his  title  deeds.  If  I  had  been  on 
the  jury  I  should  have  concurred  in  a  verdict  for  the  plaintiffs. 

Watson,  B. — I  am  of  the  same  opinion.  Parish  lands 
which  were  formerly  vested  in  trustees,  were  often  let  to  a 
principal  person  in  the  parish,  and  continued  for  long 
periods  to  be  held  by  the  same  families.  If  there  was  a 
grant  of  a  rent  charge,  traces  of  it  would  appear  upon  the 
defendant's  title  deeds.  The  defendant  did  not  swear  that 
he  has  no  title  deeds  relating  to  this  rent,  but  only  that  he 
has  no  conveyance  to  Mr.  Davenport.  It  may  be  that  the 
land  is  so  intermixed  with  other  land  that  it  cannot  be 
identified;  but  the  defendant  acknowledges  that  he  is  in 
possession  of  the  land  out  of  which  the  rent  issues. 

Rule  absolute. 
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•^««-  *4-  Davyb,  Appellant,  Douglas,  Respondent. 

Ao  appeal         X  HIS  was  an  information  preferred  on  the  9th  July, 

lies  under  the  * 

20ft  21  Vict.  1858,  by  Edmund  Davys  against  John  Douglas:  For  that, 
the  jiutioea  on  the  7  th  July  instant,  at  Fletton  in  the  county  of  Hun- 
thJInfomation  tingdon,  the  said  John  Douglas,  of  the  same  place,  stage 
""Tl^t"*'  ™«»age»"*  did  unlawfully  keep  a  place  of  public  resort,  to 
b  taken  to* '^^  ^^^*  ^  theatre,  for  the  public  performance  of  stage  plays 
^**^'fri  without  authority  by  virtue  of  letters  patent  from  her  Ma- 
place  to  place  jesty,  her  heirs  and  successors  or  predecessors,  or  license 

for  theatrical 

perfonnances,    from  the  Lord  Chamberlain  of  her  Majesty's  Household  for 

la  not  a  **hoiise    «        •  .  •• 

or  other  place  the  time  being,  or  her  Majesty's  justices  of  the  peace  of  the 
resort  for  ^^^  county  of  Huntingdon,  within  which  said  county  the 
performajace  ^^^  place  of  public  resort  is  situate,  contrary  to  the  statute 
wiSm^*^"  &C. ;  and  after  hearing  the  parties  and  the  evidence  adduced 
meaning  of  the  by  them  before  us,  the  undersigned,  being  three  of  her 
the  6  &  7  Vict.  Majesty's  justices  of  the  peace  in  and  for  the  said  county  of 

C«  Do* 

Huntingdon,  on  the  14th  day  of  July  instant,  we,  the  said 
justices,  did  thereupon  dismiss  the  said  information  without 
costs.  And  the  said  Edmund  Davys,  alleging  that  he  is 
dissatisfied  with  the  said  determination  as  being  erroneous 
in  point  of  law,  we,  the  said  justices,  in  pursuance  of  the 
statute  (20  &  21  Vict.  c.  43),  state  the  following  case.— The 
case  then  set  out  the  1st,  2nd,  3rd,  6th,'  11th,  16th  and 
23rd  sections  of  the  6  &  7  Vict  c  68,  and  the  proviso  in 
the  1st  section  of  the  11  &  12  Vict.  c.  43. 

The  defendant  is  the  manager  of  a  company  of  strolling 
players,  and  is  the  owner  of  a  booth-theatre,  which  is  taken 
to  pieces  and  carried  with  them  from  place  to  place,  called 
«  Douglas's  Theatre." 

There  are  two  fairs  held  annually,  in  July  and  October, 
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at  the  town  of  Peterborough,  which  is  divided  from  the 
parish  of  Fletton  and  county  of  Huntingdon  by  the  river. 
The  fair  in  July  is  called  '<  Saint  Peter's  Fair/  and  is  held  •« 

DOQOLAS. 

on  the  9 thy  10th  and  11th  days  of  July,  and  confined  to 
the  town  of  Peterborough.  That  held  in  October  is  called 
''Bridge  Fair,"  and  is  held  as  well  in  the  fair  meadow 
(which  is  in  the  said  parish  of  Fletton  and  in  which  the 
said  booth-theatre  was  put  up)  as  in  the  town  of  Peter- 
borough. 

It  was  proved  that  the  defendant  had  applied  for  a  license 
from  the  justices  of  the  peace  for  the  said  county  of  Hun- 
tingdon, pursuant  to  the  said  Act,  which  had  not  been 
granted:  that  he  put  up  his  said  theatre  in  the  said  fair 
meadow  about  the  6th  of  July,  being,  both  as  to  time  and 
locality,  without  the  limits  of  the  July  £iir :  that  he  is  the 
proprietor  of  such  theatre :  that  he  issued  printed  bills  an- 
nouncing that  on  We<lnesday  evening,  the  7th  day  of  July 
instant^  Shakespeare's  Tragedy  of  ^  Hamlet''  would  be  per- 
formed, with  other  entertainments,  in  such  theatre;  and 
that  thej)rices  of  admission  to  boxes,  pit  and  galleiy  would 
be  one  shilling,  six  pence  and  three  pence.  It  was  proved 
that  **  Hamlet"  was  performed  as  announced,  but  it  was  not 
proved  that  one  shilling,  six  pence  and  three  pence,  or  any 
other  sum  of  money  or  reward,  was  taken  or  charged 
directly  or  indirectly  on  the  night  of  the  7th  of  July  (being 
the  opening  night),  or  the  purchase  of  any  article  made  a 
condition  for  the  admission  of  any  one  into  the  theatre,  or 
that  any  distilled  or  fermented  exciseable  liquor  was  sold 
within  it 

Having  heard  this  evidence  and  the  arguments  of  the 
attorneys  for  informant  and  defendant,  we  dismissed  the 
information  on  the  following  grounds. — First,  we  were  of 
opinion  that  the  information  had  been  laid  under  a  wrong 
section  of  the  act  of  parliament,  the  2nd  instead  of  the 
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11th,  the  so  called  theatre  being  in  our  judgment  (although 
not  then  in  a  fair)  of  the  character  of  ''a  booth  or  show" 
«.  named  in  the  23rd  section,  and  not  of  a  ^^ house"  capable 

of  being  licensed  under  the  6th  section,  nor  included  in  the 
phrase  *'  house  or  other  place  of  public  resort,"  the  words  of 
section  2. 

Secondly,  notwithstanding  the  provision  in  the  1st  section 
of  the  1 1  &  12  Vict  c.  43,  we  did  not  feel  justified  (although 
the  defendant's  attorney  consented  to  our  deciding  the  case 
on  the  facts  adduced,  without  asking  for  an  adjournment,) 
in  convicting  the  defendant  under  section  1 1  of  the  6  &  7 
Vict,  c  68,  because  we  had  no  evidence  before  us  that 
money  was  taken,  nor  any  proof  whatever  of  an  ''acting 
for  hire"  on  the  said  7th  day  of  July  instant  beyond  a 
mere  play  bill. 

If  we  were  correct  in  this  dismissal,  it  is  to  stand  If 
not,  a  conviction  b  to  be  returned  under  the  2nd  or  11th 
section  of  the  6  &  7  Vict.  c.  68,  as  the  Court  shall  direct, 
and  such  other  proceedings  taken  as  the  Court  shall  also 
direct 

Skinner,  for  the  respondent. — First,  the  justices  had  no 
power,  under  the  20  &  21  Vict.  c.  43,  to  state  a  case  for 
the  opinion  of  this  Court.  An  acquittal  is  a  final  relief  to 
the  person  chai^ged,  and  the  Act  does  not  in  such  case 
enable  the  superior  Courts  to  hear  an  appeal  and  convict 
a  person  not  before  them.  Under  the  6  &  7  Vict  c.  78, 
any  person  aggrieved  by  an  order  of  the  justices  may 
appeal  to  the  quarter  sessions:  sect  20.  It  is  a  funda- 
mental principle  of  law  that  no  person  shall  be  twice  in 
peril  for  one  offence;  and  it  is  a  principle  equally  clear 
that  no  person  can  be  tried  on  a  criminal  charge  in  his 
absence.  An  acquittal  is  not  an  order.  [Martin,  B.— 
The  2nd  section  of  the  20  &  21  Vict.  c.  43,  enacts,  that 
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'*  after  the  bearing  and  determination  by  a  justice  or  jus- 
tices of  tbe  peace  of  any  information  or  complaint  in^hicb 
he  or  they  have  power  to  determine  in  a  summary  way, 
&Cf  either  party  to  the  proceeding  before  the  said  justice  or 
justices  may,  if  he  is  dissatisfied  with  the  said  determination 
as  being  erroneous  in  point  of  law,  apply  in  writing  within 
three  days  after  the  same  to  the  said  justice  or  justices,  to  ^ 
state  and  sign  a  case  setting  forth  the  facts  and  grounds  of 
such  determination'' &c.]  By  section  14,  this  proceeding 
is  substituted  for  an  appeal  to  quarter  sessions,  but  the  Act 
constituting  the  offence  only  gives  an  appeal  to  the  party 
convicted,  not  to  the  prosecutor.  By  the  6th  section  of 
the  20  &  21  VicL  c.  43,  ''  the  Court  to  which  a  case  is 
transmitted  under  this  Act  shall  hear  and  determine  the 
question  or  questions  of  law  arising  thereon,  and  shall 
thereupon  reverse,  affirm,  or  amend  the  determination  in 
respect  of  which  the  case  has  been  stated,  or  remit  the 
matter  to  the  justice  or  justices,  with  the  opinion  of  the 
Court  thereon,  or  may  make  such  other  order  in  relation 
to  the  matter,  and  may  make  such  orders  as  to  costs,  as  to 
the  Court  may  seem  fit,"  &c.  The  Court  cannot  affirm  or 
amend  an  acquittal.  [Martin^  B. — They  may  remit  the 
matter  to  the  justices  ]  Then,  if  the  justices  rehear,  are 
they  bound  to  convict  ?  By  section  9,  the  justices  *^  shall 
have  the  same  authority  to  enforce  any  conviction  or  order 
which  may  have  been  affirmed,  amended,  or  made  by  such 
superior  Court,  as  the  justice  or  justices  who  originally 
decided  the  case  would  have  had  to  enforce  his  or  their 
determination  if  the  same  had  not  been  appealed  against." 
If  the  order  is  disobeyed  the  justices  can  only  enforce  it 
under  that  section  :  but  it  cannot  apply  to  an  acquittal,  for 
how  can  the  justices  enforce  an  acquittal?  It  enforces  itsel£ 
[Martin^  B.— Nothing  can  be  stronger  than  the  language 
of  the  6th  section.     Channell,  B.— If  the  Court  remit  the 
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matter  to  the  justices,  with  an  intimation  that  in  their 

opinion  the  charge  was  proved,  the  justices  would  be  bound 

V-  to  act  upon  it.    It  may  be  that  the  9th  section  applies  only 

Douglas.  r  j  rr  ^ 

to  a  conviction  or  order  of  the  superior  Court.] 

Pollock,  C.  B. — We  are  all  of  opinion  that  there  is  a 
"  power  of  appeal  in  the  case  of  an  acquittaL 

Skinner. — The  information  was  properly  dismissed.  By 
the  6  &  7  Vict.  c.  68,  s.  2,  **  it  shall  not  be  lawful  for  any 
person  to  have  or  keep  any  house  or  other  place  of  public 
resort,  for  the  public  performance  of  stage  plays,  without 
authority  by  virtue  of  letters  patent,  &c.,  or  without  license 
from  the  Lord  Chamberlain,  &c.,  or  from  the  justices  of  the 
peace,  as  hereinafter  provided,"  &c.  The  defendant's  booth 
was  not  a  ** house  or  other  place  of  public  resort*'  within 
the  meaning  of  that  section.  The  expression  **  place  of 
public  resort"  is  used  in  the  Vagrant  Act,  5  Geo.  4,  c.  83, 
8.  4 ;  but  in  the  case  of  In  re  Jones  (a)  there  was  no  deci- 
sion as  to  its  meaning.  The  11th  section  of  the  6  &  7  Vict, 
c.  68  enacts  ''that  every  person  who  far  hire  shall  act  or 
present,  or  cause,  permit,  or  suffer  to  be  acted  or  presented, 
any  part  in  any  stage  play,  in  any  place  not  being  a  patent 
theatre  or  duly  licensed  as  a  theatre,"  shall  forfeit  a  sum 
not  exceeding  10/.  a  day.  The  16th  section  is  a  declaration 
as  to  what  is  ''  acting  for  hire,**  viz.  where  any  money  or 
other  reward  is  taken,  or  where  the  purchase  of  any  article 
is  made  a  condition  for  admission  to  the  theatre,  or  where 
any  play  shall  be  acted  in  any  house,  room  or  place  in 
which  exciseable  liquor  is  sold.  Here  there  was  no  evidence 
of  any  such  acting  for  hire. — The  Court  then  called  on 

Field,  for  the  appellant. — This  booth  was  a  ''place  of 

(a)  7  Exch.  586. 
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public  resort**  within  the  meaning  of  the  2n(i  section  of  the       1859. 
6  &  7  Vict.  c.  68.    The  legislature  meant  any  place  to      ^"^^^ 
which  the  public  resort  for  the  purpose  of  witnessing  thea-  *• 

trical  performances.  The  preamble  of  the  Act  recites  that 
**  it  is  expedient  that  the  laws  now  in  force  for  regulating 
theatres  and  theatrical  performances  be  repealed**  &a  * 
Then  the  2nd  section  says  that  it  shall  not  be  lawful  to 
keep  any  house  or  other  place  of  public  resort,  for  the 
public  performance  of  stage  plays,  without  authority  &c. 
The  8th,  9th  and  17th  sections  use  the  word  *' theatre." 
The  interpretation  clause  (sect  23)  shews  what  the  legisla- 
ture intended  to  include  within  the  2nd  section,  for  though 
it  gives  no  definition  of  the  term  **  place  of  public  resort,** 
it  provides  that  the  Act  shall  not  '*  apply  to  any  theatrical 
representation  in  any  booth  or  show  which  by  the  justices 
of  the  peace  &c.  shall  be  allowed  in  any  lawful  feir.**  If 
the  2nd  section  does  not  apply  to  a  booth  of  this  descrip- 
tion, the  9th  section  does  not  apply,  and  the  justices  would 
have  no  power  to  keep  order  within  it.  The  definition  of 
a  **  house**  does  not  depend  on  the  material  with  which  it 
is  constructed.  {Watson^  B. — Do  you  contend  that  a  tent 
is  a  house?]  The  words  ''have  ot  keep"  in  the  2nd  section 
shew  that  the  expression  "place  of  public  resort"  means 
something  more  than  an  open  space.  By  section  5,  the 
justices  may  license  ''  houses  for  the  performance  of  stage 
plays ;"  and  if,  under  that  section,  they  have  no  power  to 
license  this  booth,  it  is  prohibited  by  the  2nd  section. 

Pollock,  C.  B. — We  (a)  are  all  of  opinion  that  the 
decision  of  the  justices  ought  to  be  affirmed. 

Decision  affirmed,  with  costs. 

(a)  PoUock,  C.  B.,  MarHn,  B.,  Watsm,  B.,  and  ChaaneU,  B. 
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Jon.  19.  Brown  ».  Robins. 

The  plaintiff  '  jJeCLARATION,— That  whereas,  before  and  at  the 
a  house  erected  time  of  the  committing  of  the  grieyances,  &c.,  the  plaintiff 
solid  ground,  was  possessed  of  certain  land  with  a  certain  house  and  out- 
thTluilding'  buildings  standing  and  being  thereon  ;  and  whereas  there 
TOi2on*of*^e  ^^"^  certain  foundations  of  and  supporting  the  said  house 
fc^n'*^tten^  and  outbuildings,  which  the  plaintiff  had  of  right  enjoyed  and 
"°^*k  «P''^S  °"8^^  ^  ^DJoj,  yet  the  defendant  wrongfully,  negligently, 
the  house.  In  carelessly  and  improperly,  without  leaving  sufficient  support 
of  the  minerals  in  that  behalf  Worked  certain  mines  near  to  and  adjoining 
underthe de-  the  said  land,  whereby  the  said  land  and  the  said  founda- 
which^'^joined  ^^^^^  ^^  ^®  ^^  house  and  outbuildings  sank,  swagged  and 

defendant  Pleas.— First:  Not  guilty.     Second:   That  at  the  time 

commenced  ^       •' 

g«*^»"«o"'*^«  of  the  supposed  grievance  the  plaintiff  did  not  of  right 
minerals  under   enjoy,  nor  ought  of  right  to  enjoy,  the  said  foundations  of 

his  land.    In  ...  , 

1857  the  plain-  and  Supporting  the  said  house  and  outbuildings, 
and  the  house         At  the  trial,  before  Byk8y  J.,  at  the  last  Stafford  assizes, 

the  defendants  ^^  appeared  that  the  plaintiff  was  the  owner  of  a  house  and 

^^»  if^  outbuildings,  situate  to  the  east  of  a  lane  called  Bill  Hay 

found  by  ^e  Lane,  but  not  adjoining  to  it,  inasmuch  as  a  garden  and 

■I  ."S.°^  ****  lawn,  belonging  to  another  owner,  lay  between  the  plaintiff's 

plaintuBT's  land  .  . 

was  caused  by    premises  and  Bill  Hay  Lane,  and  adjoined  them  on  the 

the  defendant's 
workings:  that 

some  damage  would  have  happened,  but  not  to  the  same  extent,  if  the  garden  ground  bad  been 
left  solid :  that  the  defendant  knew  of  the  excavations  under  the  garden  t  that  the  land  would 
have  sunk  in  just  the  same  whether  there  was  a  house  on  it  or  not ;  and,  lastly,  that  the  damage 
to  the  plaintiff's  house  by  the  sinking  was  300/. ;  250/.  occasioned  solely  by  the  defendant's  wo»- 
ings,  and  50/.  damaffos  caused  in  part  by  the  excavation  under  the  garden. — Hdd:  First,  that, 
inasmuch  as  the  sinking  of  the  plaintiff's  land  was  in  no  way  caused  by  the  weight  of  the  bouse, 
the  plaintiff  was  entitle  to  recover  whether  he  had  acquired  a  right  to  support  for  his  foundations 
by  the  defendant's  soil  or  not. 

Secondly,  that  althoush  the  excavation  under  the  garden  contributed  to  the  extent  of  50/.  to 
cause  the  damage,  the  plaintiff  was  entitled  to  the  whole  300/.,  because,  if  the  defendant  had  not 
done  the  wrongful  act  complained  of,  no  part  of  the  damage  would  have  occurred. 
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opposite  8ide&  The  plaintiff's  boose  bad  been  built  in 
1834  on  solid  g;round.  Between  1828  and  1831  coal  had 
been  gotten  by  one  Jesson  from  under  that  part  of  the 
garden  and  lawn  which  adjoined  the  lane,  but  not  up  to 
the  plaintiff's  premises.  Ribs  and  pillars  of  coal  were  at 
that  time  left  to  support  the  surface.  In  1838  Jesson  began 
to  work  the  coal  on  the  west  side  of  Bill  Hay  Lane,  leaving 
a  rib  of  coal  against  the  lane.  In  1846  *' crownings  in" 
took  place  in  the  lawn  and  garden.  In  working  the  thick 
coal  in  Staffordshire,  it  is  the  practice  to  get  out  a  certain 
quantity  of  coal  in  the  first  instance,  leaving  what  are  called 
ribs,  to  prevent  water  and  air  from  coming  in  from  adjoining 
mines,  and  pillars  to  support  the  surface,  llie  pillars  are 
eight  yards  square,  the  intervals  between  them  eight  yards 
in  width.  When  the  coal  is  worked  out  between  the  pillars, 
the  mines  are  left  for  some  years  that  the  earth  may  settle. 
During  this  time  it  sometimes  happens  that  in  some  places 
droppings  of  earth  continually  take  place  from  the  roof 
between  the  pillars,  and  by  degrees  the  surfiice  fiiUs  in, 
causing  a  basin  shaped  hollow  on  the  surface;  this  is  called 
<«a  crowning  in."  After  the  soil  has  become  consolidated 
the  mine  is  again  worked,  and  the  ribs  got  out  as  far  as 
possible.  In  1854  the  defendant,  who  was  then  the  owner 
of  the  mines  on  the  west  side  of  Bill  Hay  Lane,  began  to 
work  out  the  ribs  and  pillars  left  by  Jesson  in  1838.  The 
nearest  of  the  defendant's  workings  were  at  a  distance  of 
thirty-five  yards  firom  the  plaintiff's  house.  In  1857  the 
plaintiff's  house  began  to  crack.  The  plaintiff's  witnesses 
alleged  that  the  damage  was  caused  by  the  getting  of  the 
ribs  and  pillars  by  the  defendant  on  the  west  side  of  Bill 
Hay  Lane.  There  was  evidence  that  the  defendant  knew 
of  the  excaTations  on  the  east  side  of  the  lane. 

The  learned  Judge  asked  the  jury. — First,  was  the  sink- 
ing of  the  plaintiff's  premises  caused  by  the  defendant's 
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1869.        workings,  either  alone  or  in  conjunction  with  anything 
^^"^-^      else  ?    The  jury  answered  this  question  in  the  aflBrmative, 
V.  Secondly. — Would  the  same  damage  have  arisen  from 

the  defendant's  workings  if  the  ground  had  been  left  solid 
on  the  east  side  of  Bill  Hay  Lane  ?  The  jury  found  that 
it  would  not ;  but  that  some  of  the  damage  would  have 
happened. 

Thirdly.— Did  the  plaintiff  enjoy,  as  of  right,  support 
from  the  defendant's  ribs  and  pillars?  His  lordship  said 
that  the  plaintiff's  house  was  built  in  1834.  The  excava- 
tions on  the  east  side  of  Bill  Hay  Lane  were  finished  in 
1831,  and  therefore  existed  for  twenty  years  when  the 
defendant's  workings  began  in  1854.  If  the  defendant 
knew  of  the  excavations  on  the  east  of  Bill  Hay  Lane,  the 
plaintiff  had  enjoyed  as  of  right  for  twenty  years  the  support 
of  the  defendant's  soiL  The  jury  found  that  the  defendant 
did  know  of  the  excavations. 

Fifthly. — Did  the  land  fall  from  the  superincumbent 
weight  of  the  house,  or  would  it  have  fallen  if  no  house 
had  been  erected  upon  it  ?  The  jury  found  that  the  land 
would  have  fallen  in  the  same  manner  whether  there  had 
been  a  house  upon  it  or  not. 

Sixthly. — If  the  damages  arose  partly  from  the  defend- 
ant's workings,  and  partly  from  the  old  workings  to  the 
east  of  Bill  Hay  Lane,  how  much  was  occasioned  by  the 
defendant's  workings  and  how  much  by  the  old  workings  ? 
The  jury  found  300/.  damages,  25QL  occasioned  by  the 
defendant's  workings,  and  60L  partly  by  the  defendant's 
workings  and  partly  by  the  old  workings  to  the  east  of  the 
lane.  Upon  these  findings  the  learned  Judge  directed  a 
verdict  to  be  entered  for  the  plaintiff  for  300/4-  reserving 
leave  for  the  defendant  to  move  to  enter  a  verdict  or  to 
reduce  the  damages  to  250/. ;  neither  party  to  be  at  liberty 
to  bring  error. 
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HuddksioHf  in  Michaelmas  Term,  obtuned  a  rule  to        1359^ 
shew  cause  why  the  verdict  should  not  be  entered  for  the 
defendant  upon  the  plea  of  not  guilty,  so  fiur  as  relates  to 
the  allegations  that  the  defendant  worked  carelessly  and 
n^Iigently,  on  the  ground  that  those  allegations  were  not 
supported  by  the  evidence ;  and  on  the  second  issue,  on  the 
ground  that  the  plaintiff  had  not  enjoyed,  as  of  right,  for 
twenty  years,  the  right  of  support  for  his  buildings  from 
the  ribs  and  pillars  of  coal  worked  by  the  defendant ;  that 
there  was  no  evidence  nor  was  it  found  by  the  jury  that 
the  defendant,  or  those  under  whom  he  claimed,  knew  for 
twenty  years  that  the  plaintiff's  premises  were  in  &ct 
supported  by  the  mines  worked  by  the  defendant;  or  why 
the  damages  should  not  be  reduced  to  250JL,  on  the  ground 
that  as  to  50JL  the  damage  was  not  occasioned  by  the 
defendant's  working,  but  by  the  *'  crownings  in"  on  land 
adjoining  the  plaintiff's  premises;  or  why  a  new  trial  should 
not  be  had  on  the  ground  of  misdirection,  namely,  that 
the  learned  Judge  should  have  directed  the  jury  that  no 
right  of  support  from  the  ribs  and  pillars  of  coal  west  of 
Bill  Hay  Lane  worked  by  the  defendant  was  gained  for  the 
plaintiff's  buildings,  unless  the  defendant,  or  those  under 
whom  he  claimed,  knew  for  twenty  years  that,  in  conse- 
quence of  the  excavated  state  of  the  mines  east  of  Bill  Hay 
Lane,  the  plaintiff's  buildings  were  in  fact  being  supported 
by  the  said  ribs  and  pillars,  and  that  there  was  no  evidence 
of  such  knowledge,  and  that,  as  the  plaintiff   did  not 
establish  a  right  of  support  for  his  buildings  from  defend- 
ant's ribs  and  pillars,  the  damages  were  excessive  in  respect 
of  any  supposed  injury  to  the  plaintiff's  land. 

Gray  and  Scotland  now  shewed  cause. — The  first  objec- 
tion-is that  there  was  no  evidence  that  the  defendant  had 
worked  the  coal  carelessly  or  negligently.    But  that  is  only 


190  EXCHEQUER   REPORTS. 

1859.        material  if  the  plaintiff  was  not  entitled  to  the  support  of 
'browh'       ^^®  defendant's  soil     [fFatson,  B.,  referred  to  Smart  v. 
«•  Morton  (a).     Phipson  abandoned  the  first  point]     As  to 

the  second  point.  The  plaintiff's  house  was  completed  in 
1835.  The  damage  complained  of  was  done  more  than 
twenty  years  after  the  plaintiff's  house  had  been  erected 
upon  its  present  foundations.  [Mzr^in^B. — In  RowbothamY, 
WUson  (i)  WilUamSi  J.,  points  out  that  the  right  of  support 
is  a  right  of  property,  not  an  easement.  Pollock^  C.  B. — 
Has  a  person  any  right  to  dig  so  near  to  the  land  of  his 
neighbour  as  to  disturb  his  soil,  whether  there  is  a  house 
there  or  not?]  Suppose  a  person  builds  a  house  at  the 
extremity  of  hb  land,  which  has  been  excavated,  after 
twenty  years  he  gains  a  right  of  support  for  its  foundations: 
Partridge  v.  Scott {c).  [Martin^  B. — It  is  difficult  to  under- 
stand how  an  easement  can  be  gained  by  acquiescence 
under  such  circumstances.]  Thirdly,  it  is  said  that  there 
was  no  evidence  that  the  defendant  knew  of  the  extent  of 
the  excavations  in  the  plaintiff's  land.  He  knew  that  there 
were  excavations,  and  his  first  duty  in  excavating  his  own 
land  was  therefore  to  leave  a  rib  to  prevent  the  plaintifTs 
land  from  being  affected  by  his  working.  It  was  not  neces- 
sary for  the  learned  Judge  to  leave  to  the  jury  whether 
the  defendant  knew  for  twenty  years  that  the  plaintiff's 
house  was  enjoying  the  support  of  the  defendant's  land, 
because  if  the  house  had  stood  for  twenty  years  he  was 
bound  to  take  notice  of  the  fact  Fourthly,  it  is  said  that  if 
there  was  no  right  of  support  for  the  house  the  damages 
were  excessive.  But  the  jury  found  that  the  weight  of  the 
house  did  not  contribute  to  the  accident.  In  Gale  on 
Easements,  p.  225,  it  is  said : — **  It  may  be  suggested  that 
there  are  cases  in  which,  though  the  house  be  modem, 

(a)  5  £.  &  B.  80.  (i)  8  £.  &  B.  128. ' 

(e)  8  M.  &  W.  220. 
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damages  may  be  recovered  for  an  injury  done  to  it  by        i859. 
*^^8B'°g  ^o<>  near  the  common   boundary.     If  the  owner 


consequence  of  the  digging',  even  had  no  additional  weight 
been  imposed  by  building,  the  value  of  the  house  falling 
with  the  land  might,  it  seems,  be  recovered  as  damages 
resulting  from  the  principal  injury."  In  Jeffries  v.  WiUiam$  (a) 
Parke,  B.,  pointed  out  that  that  is  in  accordance  with 
2  Roll.  Ab.  tit.  "  Trespass,"  (I),  pi.  1.  In  Jeffries  v.  mi- 
hams  (a)  the  declaration  was  held  good  though  it  alleged 
no  right  of  support  for  the  house.  In  Roberts  v.  Haines  (b) 
an  action  was  brought  to  recover  damages  for  injuries  by 
mining  to  houses,  some  of  which  had  stood  for  twenty 
years,  some  less.  It  was  objected  that  the  houses  which 
had  not  stood  twenty  years  had«not  acquired  a  right  to 
support,  and  that  therefore  the  plaintiff  was  not  entitled  to 
damages  for  the  injury  to  them.  Cresswell,  J.,  asked  the 
jury  whether  the  land  would  have  fallen  in  if  houses  had 
not  been  built  upon  it,  whether,  in  fact,  they  thought  the 
weight  of  the  houses  had  in  any  way  c&used  the  sinking  of 
the  ground.  The  jury  found  that  the  land  would  have 
sunk  whether  the  houses  were  there  or  not.  Upon  which 
the  learned  Judge  told  them  that  the  plaintiff  was  entitled 
to  damages  to  the  extent  of  the  injuries  to  all  the  houses. 
Here  the  plaintiff  had  a  right  to  the  support  of  the  defend- 
ant*s  land.  The  defendant  took  away  a  portion  of  the 
minerals  which  gave  the  support.  Being  entitled  to  this 
support,  and  having  been  deprived  of  it,  the  plaintiff  is 
just  as  much  entitled  to  damages  for  the  injury  to  his  house 

(a)  5  Exch.  792.    Watson,  B.,  (b)  At  Nisi  PriuB,  not  reported 

referred  to  The  Earl  of  Lonsdale      on  this  point.    See  6  £.  &  B.  643 ; 
y.  LitOedaUy  2  H.  Bl.  267.  7  £.  &  B.  625. 

VOL.  IV.— N.  8.  O  EXCH. 


Bbowk 


establishes  his  right  to  support  for  his  soil,  and  the  jury  »• 

should  be  of  opinion  that  the  land  would  have  fallen  in,  in 
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1859.       ^  ^^  would  have  been  to  the  value  of  a  horse  which  might 

^^^^^'^^     have  "been  killed  by  the  sinking  of  the  soil.    As  to  reducing 

9.  the  damages  by  50/.     If  the  defendant  had  not  worked  his 

mines  so  as  to  deprive  the  plaintiff's  land  of  support,  no 

damage  at  all  would  have  happened  from  the  old  workings. 

Phipson  and  Dowdestoett  (with  whom  was  Huddkstan),  in 
support  of  the  rule. — Two  questions  were  put  by  the 
learned  Judge  which  are  material  with  reference  to  the 
second  issue :  first,  suppose  all  was  solid  to  the  east  of 
Bill  Hay  Lane,  would  the  plaintiff's  buildings  have  sustained 
damage  ?  The  jury  said  Yes,  but  not  to  the  same  extent. 
Secondly,  did  the  land  fall  in  consequence  of  the  superin* 
cumbent  weight  of  the  building,  or  would  it  have  fallen 
just  the  same  whether  the  building  was  there  or  not?  The 
answers  to  these  questions  do  not  decide  the  second  issue 
in  favour  of  the  plaintiff.  In  consequence  of  the  excava- 
tions under  the  garden,  the  plaintiff's  land  required  support 
by  a  greater  portion  of  the  defendant's  land  than  it  other- 
wise would  have  required.  It  may  be  admitted  that  a  man 
cannot  dig  a  hole  immediately  adjoining  his  neighbour's 
land  so  as  to  let  it  in.  Here,  however,  the  excavation  was 
at  a  distance,  and  the  land  was  enjoying  a  sort  of  secret 
support  A  person  cannot,  by  taking  away  the  natural 
support  of  his  own  land,  create  rights  against  his  neigh- 
bour. The  defendant  is  entitled  to  have  the  second  issue 
found  for  him.  [Martin,  B. — I  think  you  have  failed  in 
raising  it.]  The  plaintiff  was  bound  to  shew  that  he  was 
entitled  to  support  by  twenty  years'  enjoyment,  because 
this  is  a  case  of  support  by  adjacent  land. 

Pollock,  C.  B. — This  rule  must  be  dischai^ed.     As  to 
the  right  of  support  for  the  house  qu&  house,  if  necessary 
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to  decide  it,  which  it  is  not,  I  should  be  disposed  to  hold  1359. 
that  the  phintiff  was  entitled  to  the  support  of  the  sur- 
rounding ground.  But  the  moment  the  jury  found  that 
the  subadence  of  the  land  was  not  caused  by  the  weight  of 
the  superincumbent  buildings^  the  existence  of  the  house 
became  unimportant  in  considering  the  question  of  the 
defendant's  liability.  It  is  as  if  a  mere  model  stood  there, 
the  weight  of  which  bore  so  small  a  proportion  to  that  of 
the  soil  as  practically  to  add  nothing  to  it  The  plaintiflTs 
complaint  resoWes  itself  into  this^  that  the  land  was  injured ; 
and  the  house  was  considered  by  the  learned  Judge  solely 
with  reference  to  the  amount  of  the  damages.  Then  it  is  said 
that  the  same  amount  of  damage  would  not  have  happened 
if  the  land  to  the  east  of  Bill  Hay  Lane  had  been  left  solid. 
If  the  excavation  to  the  east  of  Bill  Hay  Lane  contributed 
to  the  damage,  did  the  defendant  know  that  this  ground 
was  riddled  by  mines  ?  The  jury  found  that  he  knew  it. 
He  knew  there  was  greater  danger  of  injuring  the  plaintiff 
by  sinking  on  the  west  side  of  the  lane  than  there  would 
have  been  if  the  ground  on  the  east  side  had  been  left 
solid,  and  he  ought  to  have  known  that  the  excavated 
ground  was  less  powerful  and  gave  less  support  on  that 
side.  He  is  therefore  responsible  for  the  whole  of  the 
damage.  The  objections  upon  which  the  rule  was  founded 
are  answered  in  every  part,  and  the  rule  must  therefore  be 
discharged. 

Martin,  B. — I  am  of  the  same  opinion.  The  rule  was 
obtained  on  several  grounds.  First,  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  defendant  It  was 
admitted  that  this  fails  because,  if  the  plaintiff  was  entitled 
to  the  support  of  the  defendant's  land  and  was  deprived  of 
it,  the  absence  of  negligence  is  immaterial.     Secondly,  that 

o  2 
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1859.  the  support  was  not  enjoyed  as  of  right.  The  mode  in 
^^^  which  ihe  question  was  dealt  with  shews  that  this  issue  was 
properly  decided  in  favour  of  the  plaintiff.  There  was 
ample  evidence  that  the  defendant  knew  the  state  of  the 
plaintiff's  land.  There  is  no  ground  for  reducing  the 
damages.  The  hopse  was  lawfully  on  the  plaintiff's  land, 
and  was  damaged  by  the  unlawful  act  of  the  defendant 
As  to  the  point  that  no  right  of  support  by  the  defendant's 
ribs  and  pillars  had  been  acquired,  unless  the  defendant 
knew  that  in  consequence  of  the  excavated  state  of  the 
plaintiff's  ground  his  buildings  were  in  part  supported  by 
these  ribs  and  pillars,  and  there  was  no  evidence  of  such 
knowledge,  I  think  there  was  ample  evidence.  I  do  not 
wish  to  consider  that  as  a  criterion  of  the  defendant's 
liability;  but  it  was  so  treated. 

Watson,  B. — When  the  report  of  the  learned  Judge  was 
read,  it  became  clear  that  there  was  no  ground  for  this  rule.. 
It  was  alleged  that  there  was  no  evidence  that  the  defendant 
had  worked  carelessly ;  but  the  meaning  is  that  he  worked 
carelessly  with  reference  to  the  rights  of  the  plaintiff.  The 
defendant  desired  to  raise  a  question  as  to  the  right  of  sup- 
port by  adjacent  land.  When  a  great  weight  is  put  on  land 
which  immediately  causes  a  pressure  upon  the  adjoining 
land,  a  nice  question  sometimes  arises;  but  here  every- 
thing was  determined,  by  the  finding  of  the  jury,  that  the 
accident  was  not  caused  by  the  weight  of  the  building,  and 
that  this  weight  had  no  effect  in  causing  the  subsidence  of 
the  soil.  As  to  the  damages,  the  jury  found  that  the  de- 
fendant, knowing  the  state  of  the  plaintiff's  land,  worked 
his  own  mines  and  so  caused  the  injury.  There  is,  there- 
fore, no  ground  for  reducing  the  damages. 

Channell,  B. — The  learned  Judge  left  certain  questions 
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to  the  jury.  The  findings,  which  are  not  impeached,  taken 
in  connection  with  the  questions,  appear  to  me  to  leave  no 
room  for  the  aif^ument  attempted  to  be  raised  on  the  part 
of  the  defendant. 

Rule  discharged. 


MEMORANDUM. 

In  the  present  Term  Hunter  RodwelU  Esq.,  of  the  Middle 
Temple ;  O.  M.  Giffard^  Esq.,  of  the  Inner  Temple,  and 
Henry  Hawkins,  Esq.,  of  the  Middle  Temple,  were  appointed 
her  Majesty's  Counsel 
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J    1^  ^y  M     In  September, 
^-^•^'^-^- 1845.  a  Benefit 
Boilding 
Society  was 
eBtablithed 
under  the  6  &  7 
Wm.  4,  c.  32. 
By  the  Rales 
of  the  Society 
a  subscription 
of  10«.  a  share 


Farmer  and  Others  v.  Smith. 

X.  HIS  is  an  action  brought  by  the  plaintifis,  who  at  the 
time  of  the  making  and  entering  into  the  indenture  herein- 
after set  forth  were,  and  still  are,  the  trustees  of  a  Benefit 
Building  Society  called  **  The  British  Building  and  Invest- 
ment Company/'  established  under  the  statute  6  &  7  Wm.  4, 
c.  32,  to  recover  from  the  defendant,  as  an  alleged  member 
KyabU  £)m"  ^^  *®  Society  and  also  the  alleged  holder  of  four  shares  of 
Septembw,        ^uj  Jq  ^^e  Society,  the  sum  of  \h  for  two  monthly  sub- 

1845,  until  the  •''  ^ 

objects  of  the 

Society  were  fully  accomplished.  One  of  those  objects  was  the  formation  of  a  fund  from  which 
money  might  bo  advanced  to  the  shareholders  to  enable  them  to  purchase  freehold  or  leasehold 
properly ;  and  they  were  declared  to  be  entitled  to  receive  the  sums  mentioned  in  certain 
tables.  One  of  these  tables  stated  the  amount  which  a  shareholder  was  entitled  to  receive  on 
each  share  for  thirteen  years,  vis.  60/.  durinff  the  first  year,  12021  at  the  end  of  the  thirteenth 
year,  and  sums  varying  oetween  them  in  the  ratermediate  years.  The  rules  also  declared  that 
the  advance  should  be  secured  by  a  mortgage,  and  that  if  any  shareholder  should  be  desirous  of 
satisfying  the  security  he  should  be  at  liberty  to  do  so,  "  by  paving  the  subscription  that  would 
have  become  due  on  the  shares  advanced,  vp  to  Me  end  of  the  tAirteemih  year:**  also,  that  when 
the  sum  of  120/.  for  each  unadvanced  share,  with  all  the  expenses  and  liabilities  of  the  Com- 
pany, should  be  fully  realised,  the  Society  should  terminate.  In  June,  1851,  the  defendant, 
who  was  the  owner  of  four  shares,  received  an  advance  of  280/.,  and  executed  a  mortgage  deed 
in  which  he  covenanted  to  pay  the  subscriptions  and  interest  payable  on  his  shares  according  to 
the  rules  of  the  Society.  By  the  6  &  7  Wm.  4,  c.  32,  s.  5,  an  indorsement  on  the  mortgage  of 
the  monies  thereby  secured  vacates  the  same. 

The  Societv  sustained  losses,  and  at  the  end  of  the  thirteenth  year  there  was  not  sufficient 
ftmds  to  pay  the  unadvanced  shareholders  120t  a  share. 

Held!  First,  that  the  defendant  was  entitled  to  redeem  his  property  in  July  1858  (the 
thirteen  years  not  terminating  until  the  following  September) ;  but  that,  notwithstanding  such 
redemption,  bis  liability  to  the  payment  of  the  monthly  subscriptions  continued  so  long  as  there 
was  not  realised  120/L  per  share  for  the  unadvanced  shares. 

^  Secondly,  that  the  covenant  in  the  mortgage  deed  extended  to  the  payment  of  the  subscrip- 
tions subsequent  to  the  thirteen  years,  and  might  be  sued  upon  although  the  security  was 
Tacated. 


HILARY  VACATION,    22    VICT.  197 

scriptions  and  interest  due  and  payable  by  him  on  the  said        1859. 
shares,  being  the  monthly  subscriptions  due  from  him  as      ^T"^'^^ 

such   alleged  member  of  the  Society   in  the  months  of  «• 

Smits 

September  and  October  last,  according  to  the  rules  of  the 
Society ;  and  this  action  is  brought  against  the  defendant 
upon  his  covenant  to  pay  such  subscriptions  and  interest 
in  the  indenture  hereinafter  set  forth.  JBy  consent  of  the 
parties  and  order  of  a  Judge  the  following  case  was  stated 
for  the  opinion  of  the  Court : — 

In  September,  1845,  the  said  British  Building  and  In- 
vestment Company  was  established  and  duly  enrolled  as  a 
Benefit  Building  Society  under  the  statute  6  &  7  Wm.  4, 
c.  32 ;  and  the  rules  of  the  Society  were  duly  certified  to 
be  in  conformity  to  law  and  with  the  provisions  of  the  said 
statute. 

By  the  first  rule  of  the  Society,  **  The  monthly  subscrip- 
tions shall  become  due  on  the  first  Thursday  in  the  month;" 
and  **the  first  subscription  shall  be  due  in  September, 
1846." 

Rule  2. — '^  The  object  of  this  Company  is  by  payments 
of  its  shareholders  to  form  a  fund  fiK>m  which  money  may 
be  advanced  to  enable  them  to  purchase  freehold  or  lease- 
hold property;  and  for  this  purpose  every  shareholder 
shall  be  entitled  to  receive  out  of  the  funds  of  the  Com- 
pany the  sums  mentioned  in  Table  L  for  every  share  he 
may  subscribe  for,  and  so  on  in  proportion  for  any  frac- 
tional part  of  a  share." 

The  Tables  were  as  follows : — 
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Rule  2  also  provided  that  *'the  subscriptioDS  shall  be  1859. 
10«.  per  moDth  per  share.  Every  shareholder  shall,  at  the 
first  sobscription  meeting,  commence  paying  his  or  her 
subscription  money,  or  sum  of  lOs,  per  share,  for  each  and 
every  share  he  or  she  may  hold,  and  shall  afterwards  con- 
tinue paying  the  said  subscription  money  of  10«.  per  share 
per  month,  with  all  fines  that  may  be  due  from  him  or  her, 
at  every  succeeding  monthly  meeting,  or  at  latest  before  , 
the  third  Monday  or  Thursday  in  every  month,  until  the 
objects  of  the  Company  shall  be  fully  accomplished." 

Rule  3. — **  As  the  funds  of  the  Company  accumulate, 
the  manager  or  secretary  shall  from  time  to  time  send 
notice  to  the  shareholder  next  in  rotation  on  the  list  for 
advances,  informing  him  when  he  may  receive  the  advance 
for  which  he  has  so  given  notice ;  and  within  two  ^months 
after  the  day  named  in  such  notice  the  shareholder  shall 
take  up  such  advance,  giving  security  according  to  Rule  9." 

Rule  6. — "  Anj  shareholder  who  shall  be  desirous  of 
withdrawing  from  this  Company  any  share  or  shares  on 
which  he  or  she  has  not  received  an  advance,  shall  be 
allowed  to  do  so  on  giving  one  month's  notice,  in  writing, 
of  his  or  her  intention  to  the  Board  for  the  time  being,  at 
any  monthly  meeting  of  the  Company ;  and  shall  receive 
on  each  share  the  sums  mentioned  in  Table  11.  If  more 
than  one  shareholder  shall  give  notice  to  withdraw  at  one 
time,  they  shall  be  paid  in  rotation,  according  to  the  pri- 
ority of  notice." 

Rule  9. — '*  When  any  shareholder  shall  be  entitled  to 
receive  his  or  her  share  or  shares  pursuant  to  Rule  3,  he 
or  she  shall  give  notice  of  the  nature  and  situation  of  the 
premises  intended  to  be  ofiered  for  the  security  thereof  to 
the  manager  or  secretary ;  and  he  shall  forthwith  transmit 
the  same  to  the  Survey  Committee  or  the  surveyor,  who 
shall,  within  seven  days  after  the  receipt  thereof,  examine 
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1869.        the  premises  mentioned  in  such  notice  and  make  a  report 
"^^"^      thereon.     When  the  Board  or  Survey  Committee  shall  be 

«•  satisfied  that  the  premises  so  to  be  ofiered  as  aforesaid 

Smith.  ,  *^ 

are  a  sufiicient  security  to  the  Company,  they  shall  direct 
the  trustees  to  pay  to  such  shareholder  the  snm  or  sums  of 
money  which  he  or  she  shall  be  entitled  to  receive,  on 
such  members  executing  such  a  mortgage  of  such  premises 
.  as  the  solicitor  of  the  Company  shall  require,  and  deposit- 
ing the  same  and  all  other  necessary  title  deeds  relating 
thereto  with  the  trustees  as  a  security  to  the  said  Company 
for  BO  much  money  as  shall  be  therein  expressed  to  be 
secured;  and  the  trustees  shall  make  such  payments  ac- 
cordingly. In  the  said  mortgage  to  be  executed  upon  the 
advance  of  any  money  in  respect  of  any  share  or  shares  so 
purchased  as  aforesaid,  it  diall  be  provided,  that  in  case 
the  shareholder  taking  the  same  shall  at  any  time  there- 
after neglect  or  refuse  for  three  monthly  meetings  to  pay, 
observe  and  perform  all  or  any  of  his  or  her  subscriptions, 
payments  and  regulations,  on  his  or  her  part  respectively 
to  be  paid,  observed  and  performed,  then  the  trustees  for 
the  time  being  shall  have  the  power  to  appoint  a  person  or 
persons  to  collect  the  rents  and  profits  of  the  premises 
therein  mentioned.  But  should  the  same  be  insufficient  to 
satisfy  the  purposes  aforesaid,  then  the  trustees  should  like- 
wise have  the  power,  without  the  concurrence  or  consent 
of  the  said  shareholder,  absolutely  to*  sell  and  dispose  of  all 
or  any  part  of  the  said  premises  by  public  auction  (and  in 
case  no  public  sale  can  be  efiected,  then  by  private  con- 
tract,) for  the  most  money  that  can  be  had  for  the  same ;  or, 
with  the  consent  of  the  shareholder,  by  private  contract  in 
the  first  instance;  and  shall  receive  the  purchase  money 
arising  therefrom,  with  liberty  at  such  public  sale,  by  them- 
selves or  one  of  them,  or  some  other  person  appointed  by 
them  or  him  in  writing,  to  buy  in  the  same  on  behalf  of 
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the  Company,  and  to  resell  the  same  without  being  answer-  1859. 
able  for  any  loss  to  be  occasioned  by  such  resale :  and  also 
for  enabling  the  trustees  out  of  the  money  to  arise  from 
such  collection  of  rents  and  profits  or  such  sale  as  afore- 
said, in  the  first  place  to  discharge  all  costs,  charges  and 
expenses  which  may  be  incurred  on  account  of  such  collec- 
tion of  rents,  or  sale  or  sales,  or  in  anywise  relating  to  the 
trusts  therein  contained;  and  in  the  next  place,  shall  retain 
and  reimburse  themselves  and  the  said  Company  all  such 
principal  money,  subscriptions,  and  other  payments  as 
shall  then  be  due,  owing,  and  payable  by  such  shareholder 
under  and  by  virtue  of  these  rules  and  the  aforesaid  mort- 
gage. And  the  money  so  retained  for  the  said  Company 
shall  be  immediately  deposited  with  the  Company's  bankers, 
to  the  account  of  the  trustees,  for  the  use  and  benefit  of 
the  Company;  and  they  shall  and  will  pay  the  surplus,  if 
any,  arising  from  such  sale  or  collection  of  rents  to  the  said 
shareholder,  or  to  such  other  person  or  persons  as  he  or 
she  shall,  by  writing  under  his  or  her  hand,  direct  or 
appoint  to  receive  the  same." 

Rule  10. — **  Whenever  the  funds  of  the  Company  are  not 
claimed  by  the  shareholders  for  advances  according  to 
Rule  3,  and  there  shall  be  to  the  credit  of  the  Company  at 
their  bankers  a  sum  equal  to  the  average  amount  of  two 
months'  subscriptions  beyond  the  liabilities  of  the  Com- 
pany, the  Board  shall  appoint  a  ballot  to  take  place  among 
all  the  shares  then  unadvanced ;  and  the  person  or  persons 
whom  the  ballot  shall  determine  as  the  person  or  persons 
liable  to  take  the  share  or  shares  so  to  be  balloted  for,  shall 
take  the  same  according  to  Table  I. ;  but  in  no  case  shall 
any  person  be  compelled  to  take  at  one  ballot,  when  shares 
are  balloted  for,  more  than  one  quarter  of  a  share.  And 
whenever  any  shareholder  shall  neglect  or  refuse  to  give 
security  for  such  one  fourth  part  of  a  share  which  he  or  she 
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« 

1859.        shc^ll  be  liable  to  take  in  pursuance  of  the  ballot,  he  or  she 
^T"''^^      shall  withdraw  such  one  fourth  part  of  a  share  pursuant  to 

«•  Table  II.     Any  shareholder  hayine  taken  the  one  fourth 

Smith.  •^.  ^  ,      .  .  u 

part  of  a  share  in  pursuance  of  the  ballot,  or  having  with- 
drawn the  same,  shall  not  again  be  liable  to  the  ballot  for 
or  in  respect  of  such  share,  until  every  other  share,  liable 
as  aforesaid,  shall  have  been  balloted  for.  The  ballot  shall 
have  application  to  the  number  of  each  share  unadvanced, 
and  not  to  individuals.  Any  shareholder  upon  whom  the 
ballot  falls  shall  have  the  privilege  of  taking  the  whole  or 
any  part  of  the  funds  so  balloted  for,  which  may  then  be 
at  the  bankers,  as  an  advance  pursuant  to  Table  I.,  pro- 
vided he  gives  notice  to  the  manager  of  his  intention  to  do 
so  within  fourteen  days  next  after  such  ballot" 

Rule  21. — '*  If  any  shareholder,  having  received  an  ad- 
vance on  any  share  or  shares  and  secured  the  repayment 
thereof  upon  his  or  her  premises,  shall  sell  such  premises, 
it  shall  be  lawful  for  the  purchaser  to  take  the  same, 
chargeable  with  the  debt  due  to  the  Company;  and  the 
purchaser  shall  thenceforth  become  answerable  to  the  Com- 
pany for  the  payment  of  the  subscriptions  and  other  charges 
as  the  same  shall  become  payable ;  and  the  trustees  shall, 
at  the  request  and  cost  of  such  shareholder,  release  him  or 
her  from  all  future  liability  in  respect  of  such  share  or 
shares,  if  they  see  no  objection.  If  any  shareholder  in  this 
Company,  who  shall  have  received  his  or  her  share  or 
shares,  or  any  of  them,  shall  be  desirous  of  paying  and 
satisfying  the  security  or  securities  which  shall  have  been 
given  for  the  same,  he  shall  be  at  liberty  to  do  so,  by 
paying  to  the  directors  the  subscriptions  that  would  have 
become  due  on  the  shares  advanced  on  such  property  up 
to  the  end  of  the  thirteenth  year  of  this  Company,  and 
shall  be  allowed  on  such  payments  discount  at  four  per 
cent,  per  annum.     And  on  payment  thereof,  together  with 
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all  fines  due  in  respect  of  such  shares,  the  board  shall  direct 
the  trustees  to  deliver  all  deeds  and  other  documents  in 
their  custody  relating  to  the  security  to  the  shareholder, 
and  at  his  or  her  cost  to  indorse  a  receipt  (a)  or  acknow- 
ledgment on  such  mortgage,  according  to  the  6  &  7  Wm.  4, 
c.  32,  s.  5."  . 

Rule  32. — "  When  it  shall  appear  by  the  books  of  the 
Company  that  theie  is  sufficient  to  pay  each  unadvanced 
share  120/.,  then  all  arrears  of  subscriptions,  fines  and  other 
payments  shall  become  due  and  shall  be  payable  immedi- 
ately, and  the  trustees  shall  enforce  the  payment  as  before 
expressed  iu  these  Rules.** 

Rule  33. — **  When  the  sum  of  120L  for  each  unadvanced 
share,  with  all  other  expenses  and  liabilities  of  the  Com- 
pany, shall  be  fully  realised,  the  accounts  shall  be  finally 
audited,  printed,  and  sent  to  each  shareholder,  and  the 
Company  terminate;  and  the  trustees,  with  the  advice 
of  the  solicitors  of  this  Company,  shall  deliver  up  to 
each  shareholder,  or  his  or  her  legal  representatives,  the 
title  deeds  and  other  documents  which  shall  have  been 
deposited  with  them  by  such  shareholder  as  a  security  to 
this  Company ;  and  shall  and  will,  at  his  or  her  request  or 
expense,  indorse  on  his  or  her  mortgage  a  receipt  for  all 
the  monies  intended  to  be  secured  thereby,  pursuant  to 
the  6  &  7  Wm.  4,  c.  32,  s.  9.    And  that  then  three  fourths 
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1659. 


Fa&mcb 

Smith. 


(a)  The  form  of  receipt,  given 
in  an  Appendix  to  the  Rules,  was 
as  follows : — 

*'FoKM    OJ    RXCSIPT   TO   BB  Ih- 
DOBSBD  UPON  MOBTQAOBS.** 

By  virtue  of  the  Act  6  i-  7 
Wm,  IV.,  cap,  32,  sec,  5. 

We,  the  undersigned,  being 
the  trustees  for  the  time  being 
of  the  within  mentioned  British 


Building  and  Inyestment  Com- 
pany, do  hereby  acknowledge  to 
have  received  of  and  from  the 
within-named  his  heirs, 

executors,  administrators  or  as- 
signs, all  monies  intended  to  be 
secured  bj  the  within-written 
deed.    As  witness  our  hands. 

Dated  the         day        184  . 

"(The  above  form  is  to  be 
altered  as  occasion  may  require.)** 
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1859.       ^Q  number  of  the  sharebolders  present  at  any  meeting 

^^"^      specially  convened  by  giving  seven  days'  notice  to  each 

«•  member  shall  have  full  power  to  declare  this  Company  at 

Smith.  '^  -  j 

an  end,  and  all  accounts  thereof  be  finally  closed;  and 
such  resolution  shall  be  effectual  at  law  and  in  equity  as  a 
release  from  all  the  shareholders.''  • 

In  June,  1851,  the  defendant  was  a  member  of  the  said 
Society,  and  held  four  shares  in  the  Company ;  and  there- 
upon he  became  entitled  to  an  advance  of  money  in  respect 
of  such  shares  to  the  amount  of  280/. ;  and  such  sum  was 
accordingly  advanced  to  him  according  to  the  rules  of  the 
Company.  When  such  advance  was  made,  the  defendant 
delivered  the  said  four  shares  to  the  secretary  of  the  Com- 
pany on  behalf  of  the  Company,  who  thereupon  made  on 
each  an  indorsement  as  follows : — 

**  Memorandum — Within  five  years  of  the  British  Build- 
ing and  Investment  Company,  the  sum  of  70/.  was  received 
by  Mr.  William  Smith,  being  the  full  amount  to  be  paid 
by  the  Company  on  this  share.  No  further  sum  will  at 
any  time  be  receivable  fi'om  the  Company  on  this  share  by 
any  person  who  may  hereafter  become  the  holder  thereof." 

The  defendant  executed  an  indenture  of  mortgage,  dated 
the  24th  of  June,  1851.  This  indenture,  which  was  made 
between  the  defendant  of  the  one  part  and  the  plaintifls 
of  the  other  part,  was  (so  &r  as  material)  as  follows: — 
''  Whereas  by  an  indenture  of  lease  bearing  date  the 
day  of  1851,  made  between  R.  De  Beavoir  of  the 

first  part,  for  the  considerations  therein  mentioned,  the  said 
R.  De  Beavoir  demised  and  leased  unto  the  said  W.  Smith 
(the  defendant)  all  that  piece  or  parcel  of  ground,  with  the 
messuage  thereon,  erected  &c,  for  the  full  end  and  term  of 
seventy  two  years  and  one  half  of  another  year,  to  be  com- 
puted from  Lady  Day  then  last,  at  the  yearly  rent  of  3/1, 
subject  to  the  covenants  therein  contained.     And  whereas 
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a  Society,  called  The  British  Building  and  Investment  x859. 
Company,  has  been  formed  for  the  purpose  of  raising  by 
subscription  a  fund  to  assbt  the  members  thereof  in  obtain- 
ing freehold  or  leasehold  property,  pursuant  to  an  Act 
(6  &  7  Wm.  4,  c.  32) ;  and  the  rules  have  been  made  for 
the  government  of  the  said  Society,  and  certified,  allowed, 
confirmed  and  enrolled.  And  whereas  the  sums  of  money 
to  be  contributed  by  subscription  in  respect  of  each  share 
in  the  funds  of  the  said  Society  amount  to  the  sum  of  120JL, 
and  the  said  W.  Smith  is,  according  to  the  said  rules,  en* 
titled  to  receive  out  of  the  said  fiinds  thereof  by  way  of 
anticipation,  the  sum  of  280/.  in  respect  of  his  shares, 
numbered  &c  in  the  books  of  the  said  Society,  upon  his 
entering  into  the  security  hereinafter  mentioned.  And 
whereas  the  said  W.  Farmer,  &c.  (the  plaintifls)  are  the 
trustees  duly  appointed  of  the  said  Society.  Now  thb  in- 
denture witnesseth,  that  in  consideration  of  the  sum  of  280/. 
sterling  to  the  said  W.  Smith  now  paid  by  the  said  W. 
Farmer,  &c.,  as  such  trustees  as  aforesaid,  out  of  the  funds 
of  the  said  Society,  the  receipt  whereof  is  hereby  acknow- 
ledged, in  pursuance  of  the  said  rules,  the  said  W.  Smith 
doth  grant,  bargain,  sell  and  demise  unto  the  said  W. 
Farmer,  &a,  their  executors,  &c..  All  that  piece  or  parcel 
of  ground  situate  &c.,  on  part  whereof  one  messuage  or  tene- 
ment hath  lately  been  erected  &c.,  which  said  piece  or  parcel 
of  ground  and  the  dimension  thereof  are  more  particularly 
delineated  and  described  in  the  plan  drawn  in  the  margin  of 
the  said  indenture  of  lease,  with  all  ways,  &c. :  To  have  and 
to  hold  the  said  hereditaments  unto  the  said  W.  Farmer,  ftc, 
their  executors,  &c.,  from  Lady  Day  then  last  past  for  the 
residue  of  the  said  term  of  seventy  two  years  and  the  half 
of  another  year  wanting  two  days,  without  impeachment 
of  waste,  at  the  rent  of  a  peppercorn,  if  demanded.  Never- 
theless, upon  trust  from  time  to  time,  so  long  as  the  said 
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W.  Smith,  bis  executorsy  8i,c.,  shall  duly  make  the  several 
payments,  and  observe  and  perform  the  regulations  pre- 
scribed in  the  articles  of  the  said  Society  in  respect  of  the 
said  shares,  and  also  perform  all  the  covenants  herein  con- 
tained, to  be  made,  observed  and  performed,  to  permit  him 
or  them  to  hold  the  said  premises  and  receive  the  rents  and 
profits  thereof  for  his  and  their  benefit ;  but  if  he  or  they 
should  at  any  time  hereafter  fail  to  perform  and  keep  all 
or  any  of  the  said  covenants,  or  shall  at  any  time  hereafter 
neglect  or  refuse  for  three  monthly  meetings  to  pay,  observe 
and  perform  all  or  any  of  his  or  her  subscriptions,  payments 
and  regulations  on  his  or  her  part  respectively  to  be  paid, 
observed  and  performed,  then  upon  trust  at  any  time 
thereafter  for  the  said  W.  Farmer,  &c.,  their  executors,  &c., 
or  the  trustees  for  the  time  being  of  the  said  Society,  to 
appoint  a  person  or  persons  to  collect  the  rents  and  profits 
of  the  said  premises ;  but  should  the  same  be  insuflScient 
to  satbfy  the  purposes  aforesaid,  then,  without  the  concur- 
rence of  the  said  W.  Smith,  his  executors,  &c.,  absolutely 
to  sell  and  dispose  of  all  or  any  part  of  the  said  premises 
by  public  auction  (and  in  case  no  public  sale  can  be  efiected, 
then  by  private  contract),  &c.,  and  out  of  the  monies  to  arise 
from  such  collection  of  rents  and  profits  or  such  sale  as 
aforesaid,  in  the  first  place  to  discharge  all  costs  &c.  which 
may  be  incurred  on  account  of  such  collection  of  rents  and 
profits  or  such  sale  or  sales  as  aforesaid,  or  in  any  wise 
relating  to  the  trusts  hereby  reposed  in  them  or  him,  &c. ; 
and  in  the  next  place  to  retain  and  reimburse  themselves 
or  himself  respectively,  in  trust  for  the  said  Society,  all 
sums  of  money  which  shall  be  due  and  which  may  after- 
wards become  due  and  payable  by  the  said  W.  Smith,  his 
executors,  &c.,  in  respect  of  the  said  shares  in  the  said 
Society,  by  virtue  of  the  rules  aforesaid,  or  otherwise  how- 
soever ;  it  being  hereby  agreed  by  the  parties  hereto  that 
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in  case  such  sale  as  aforesaid  shall  take  place,  all  monies       1859. 

which  could  at  any  time  afterwards  have  become  due  from      ^^^^-v^-^ 

Fakmul 
him   or  them,   according  to  the  subsisting  rules  of  the       ^  v. 

Society,  shall  be  considered  as  then  actually  due ;  and  the 
same,  or  so  much  thereof  as  may  be  lawfully  demanded, 
shall  be  fully  deducted  and  paid  out  of  the  money  received 
by  virtue  of  the  aforesaid  powers  or  trusts ;  and  upon  trust 
to  pay  the  residue  (if  any)  of  the  said  trust  money  unto  the 
said  W.  Smith,  his  executors,  &c.  And  the  said  W.  Smith 
doth  covenant  with  the  said  W.  Farmer,  &c,  and  their 
successors,  trustees  for  the  time  being  of  the  Society,  that 
he  the  siud  W.  Smith,  his  heirs,  executors,  &c.,  shall  and 
will  pay  the  subscriptions  and  interest  payable  on  his  said 
shares,  according  to  the  rules  of  the  Society,  on  the  days 
and  in  manner  therein  mentioned,  and  abide  by  and  per- 
form the  rules  thereof  in  respect  of  the  said  shares.** 

The  plaintifis  acting  for  and  on  behalf  of  the  Company, 
and  the  Company,  have  acted  upon  the  21st  Rule,  and 
have  permitted  the  holders  of  advanced  shares  to  redeem 
the  same  and  to  pay  and  satisfy  the  securities  thereon  held 
by  the  plaintifis  in  trust  for  the  Company,  and  the  same 
have  been  satisfied  by  payment  of  such  subscriptions  as 
would  have  become  due  on  such  shares  from  the  time 
of  such  redemption  thereof  up  to  the  thirteenth  year  of  the 
Company,  and  of  all  charges  thereon:  and  such  practice 
prevailed  as  late  as  the  month  of  February,  1858,  after 
which  the  plaintifis  refused  to  act  on  the  21st  Rule. 

The  manager  of  the  Company  absconded  in  the  month 
of  April  last,  having  embezzled  considerable  sums  of  money; 
but  before  that  time  and  prior  to  the  month  of  February, 
1858,  the  Company  had  suflered  considerable  losses. 

In  July,  1858,  the  defendant  duly  gave  notice  to  the 
plaintifis  and  to  the  Company,  according  to  the  said  rules, 
that  be  was  desirous  of  paying  and  satisfying  the  above 

▼OU  IV. — K.  8.  P  BXCH, 
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1859.  mentioned  security  so  granted  by  the  defendant  to  the 
plaintiffs ;  and  that  he  was  ready  and  willing  to  pay  to  the 
directors  of  the  Company  all  such  subscriptions  as  would 
become  due  on  the  said  advanced  shares  up  to  the  end  of  the 
thirteenth  year  of  the  Company,  and  all  lawful  claims  and 
charges  in  respect  thereof;  and  requested  the  directors  to 
direct  that  the  aforesaid  indenture  of  mortgage  should  be 
returned  to  him  according  to  the  said  rules ;  but  this  the 
directors  of  the  Company  refused  to  do. 

In  August,  1858,  the  thirteenth  year  of  the  Company 
ended ;  but  the  funds  of  the  Company  were  not  then,  nor 
are  they  now,  sufficient  to  realise  1202.  per  share. 

The  plaintiSs,  as  trustees  of  the  Society,  contend  that 
the  Society  will  not  under  the  aforesaid  circumstances 
terminate,  according  to  the  Rules  thereof,  until  the  full  sum 
of  12021  for  each  unadvanced  share,  with  all  the  expenses 
and  liabilities  of  the  Society,  shall  be  fully  realised  by 
means  of  such  payments  of  the  shareholders  as  are  by  the 
said  Rules  required  to  be  made;  and  that  the  defendant  is 
bound,  notwithstanding  the  termination  of  the  thirteenth 
year  of  the  Society,  he  being  then  and  still,  as  the  plaintifis 
contend,  a  member  thereof,  to  pay  the  said  subscriptions 
on  the  said  shares  and  to  continue  to  pay  the  same  accord- 
ing to  the  Rules  of  the  Society,  on  the  days  and  in  manner 
therein  mentioned,  and  abide  by  and  perform  the  Rules 
thereof  in  respect  of  the  shares  until  such  termination  of 
the  said  Society  as  last  aforesaid*  The  defendant  says, 
that  in  July,  1858,  when  he  gave  notice  to  the  plaintiffs  of 
his  desire  to  redeem,  and  also  at«  the  expiration  of  the 
thirteenth  year  of  the  Society,  he  having  paid  up  all  his 
subscriptions  and  interest  according  to  the  said  indenture 
of  mortgage  and  Rules  of  the  Society,  and  in  every  respect 
complied  with  the  same,  is  entitled  to  have  all  the  title 
deeds  relating  to  the  premises  comprised  in  the  said  inden- 
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ture  of  mortgage  deliyered  np  to  him  and  the  secarity 

satisfied,  and  a  receipt  for  all  the  monies  payable  to  the 

Society  by  Tirtue  of  the  said  indenture  and  secured  thereby,  •• 

Smith. 

mdorsed  thereon  by  the  plaintifis  as  the  trustees  of  the 
Society. 

The  questions  for  the  opinion  of  the  Court  are :  first, 
whether,  upon  the  facts  stated,  the  defendant  was  entitled 
to  redeem  his  property  so  mortgaged  as  aboye.  Secondly, 
whether  the  plaintifls  are  entitled  to  recover  from  the 
defendant,  upon  the  said  indenture,  the  sum  of  money 
claimed  in  the  action,  or  any  part  thereof,  for  his  aforesaid 
subscriptions  and  interest — If  the  Court  shall  be  of  opinion 
that  the  defendant  was  not  entitled  to  redeem,  or  that  the 
plaintifls  are  entitled  to  recover  firom  the  defendant  the 
said  sum  of  money,  then  judgment  shall  be  entered  for  the 
plaintifls  for  the  sum  of  4L  If  the  Court  shall  be  of  a 
contrary  opinion,  then  judgment,  with  costs  of  defence, 
shall  be  entered  for  the  defendant. 

Kfwwles  {Beaxley  with  him)  argued  for  the  plaintifls  in 
Hilary  Term  (Jan.  28). — This  Society  was  established 
under  the  6  &  7  Wm.  4,  c.  32,  which,  after  reciting  that 
certain  Societies,  commonly  called  Building  Societies,  have 
been  established  in  diflerent  parts  of  the  kingdom,  and  that 
it  is  expedient  to  aflbrd  protection  and  encouragement  to 
such  Societies,  provides  that  any  number  of  persons  may 
form  themselves  into  Societies  for  the  purpose  of  raising, 
by  the  monthly  or  other  subscriptions  of  the  members, 
shares  not  exceeding  the  value  of  150/.  for  each  share,  such 
subscriptions  not  to  exceed  20s,  per  month  for  each  share, 
a  stock  or  fund  for  the  purpose  of  enabling  each  member 
thereof  to  receive  out  of  the  funds  of  such  Society  the 
amount  or  value  of  his  shares,  **  to  erect  or  purchase  one  or 
more  dwelling-house  or  houses^  or  other  real  or  leasehold 
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1869.       estate,  to  be  secured  by  way  of  mortgage  to  such  Society 
^T^^"^      until  the  amount  or  value  of  his  or  her  shares  shall  have 

Fakmkb  „ 

*"!_  "^^^  ^^^^y  I'epaid  to  such  Society,  with  the  interest  thereon, 
&C.  The  Act  then  provides  for  the  making  of  rules  and 
regulations  for  the  government  and  guidance  of  such  So- 
cieties. Section  2  enables  any  snch  Society  to  receive  from 
any  member  thereof  any  sum  of  money  by  way  of  bonus  on 
any  share  for  the  privilege  of  receiving  the  same  in  advance 
prior  to  the  same  being  realised.  So  that  the  Act  recog^ 
nises  two  classes  of  members,  viz.,  those  who  do  not  receive 
the  value  of  their  shares  until  the  termination  of  the  Society, 
and  those  who  receive  an  advance  on  their  shares.  By 
section  5,  the  trustees  may  indorse  upon  the  mortgage  a 
receipt  for  the  monies  thereby  secured,  which  shall  vacate 
the  same,  and  vest  the  estate  in  the  person  entitled  to  the 
equity  of  redemption.  By  Rule  1  of  this  Society,  the  first 
subscription  was  due  in  September  1845.  Rule  2  defines 
the  object  of  the  Society,  and  provides  that  every  share- 
holder shall  be  entitled  to  receive  on  his  shares  the  amount 
mentioned  in  Table  I.  (a).  According  to  that  table,  he  would 
during  the  first  year  be  entitled  to  an  advance  of  60/.  a 
share,  though  he  might  have  paid  less  than  6L ;  but  if  he 
did  not  receive  any  advance  he  would  at  the  end  of  the 
thirteenth  year  (at  which  period  it  was  calculated  that  the 
Society  would  terminate)  receive  120/.,  having  paid  78L 
Rule  2  also  provides,  that  every  member  shall  continue 
paying  his  subscription  money  of  lOs.  a  month  until  the 
objects  of  the  Company  shall  be  fully  accomplished.  There- 
fore, whether  the  objects  of  the  Company  are  accomplished 
in  thirteen  years,  or  not  until  a  longer  period,  every  member 
must  go  on  paying  his  subscription.  Rule  3  points  out  the 
mode  of  obtaining  an  advance.  By  Rule  6,  a  shareholder 
may  withdraw  any  share  on  which  he  has  not  received  an 

(a)  Antiy  p.  198. 
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advance :  so  that  a  member  who  has  received  an  advance 
on  his  shares  most  continue  a  shareholder,  since  he  has  eot 
by  anticipation  all  the  benefit  which  he  would  have  had  at  •• 

the  termination  of  the  Society.  Rule  9  relates  to  mort- 
gages in  respect  of  advances,  which  must  contain  a  provi- 
sion that,  in  case  the  shareholder  shall  neglect  or  refuse  to 
pay  his  subscriptions,  the  trustees  may  appoint  a  person 
to  collect  the  rents  of  the  mortgaged  premises,  and,  if  they 
are  insufficient  for  the  purpose,  to  sell  the  premises.  By 
Rule  21,  if  any  shareholder  who  has  received  an  advance 
sells  the  mortgaged  premises,  the  purchaser  takes  the  same 
chargeable  with  the  debt  due  to  the  Company,  bnt  the 
shareholder  is  not  released  unless  the  trustees  see  no  ob- 
jection. That  rule  also  provides,  that  if  a  shareholder  who 
has  received  advances  shall  be  desirous  of  satisfying  the 
security,  he  may  do  so  by  paying  the  subscriptions  that 
would  have  become  due  on  the  shares  advanced  up  to  the 
end  of  the  thirteenth  year,  and  shall  be  allowed  a  discount 
on  such  payments.  It  is  said  that  the  effect  of  this  provi- 
sion 18^  not  only  to  enable  the  shareholder  to  redeem  his 
mortgage,  but  also  to  discharge  him  from  all  future  liability 
as  a  member  of  the  Society.  Such  a  constniction  is  at  vari- 
ance with  the  other  parts  of  the  Rule ;  and,  if  the  provision 
be  so  read,  it  is  not  authorized  by  the  6  &  7  Wm.  4,  c  32. 
The  words  *'up  to  the  end  of  the  thirteenth  year**  must  be 
constnied  with  reference  to  the  other  Rules,  and  as  governed 
by  the  words  **  if  the  objects  of  the  Company  shall  be  fully 
accomplished."  By  Rule  22,  when  it  shall  appear  by  the 
books  of  the  Company  that  there  is  sufficient  to  pay  each 
unadvanced  share  1 207.  all  arrears  of  subscriptions  shall 
become  due  and  the  trustees  shall  enforce  payment.  By 
Rule  33,  when  the  sum  of  1207.  for  each  unadvanced  share 
shall  be  realised,  the  Company  shall  terminate ;  and  three- 
fourths  of  the  members  shall  have  power  to  declare  the 
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Company  at  an  end.  The  mortgage  deed  contains  an 
express  covenant  that  the  mortgagor  will  pay  his  subscrip- 
tions according  to  the  Rules  of  the  Society ;  and  by  those 
Rules  a  shareholder  who  has  received  an  advance  xannot 
withdraw,  but  must  pay  his  subscriptions  until  sufficient  is 
realised  to  pay  the  unadvanced  members  1201  each.  There 
are  several  authorities  upon  the  question  whether  the  de- 
fendant is  entitled  to  redeem  his  mortgage.  In  Moiley 
V.  Baker  (a)  the  plaintiff  filed  a  bill  in  equity  to  redeem 
certain  premises  which  he  had  mortgaged  to  a  Building 
Societyi  of  which  he  was  a  member,  as  a  security  for  money 
advanced  upon  his.  shares,  and  the  question  was,  upon 
what  terms  was  he  entitled  to  redeem.  Sir  J.  Wigram^ 
V.  C,  there  pointed  out  that  the  principle  on  which  these 
Societies  proceed  in  making  advances  to  their  members  is, 
not  that  of  a  mere  loan  to  a  stranger  upon  a  security,  but 
an  advance,  at  the  then  present  or  conventional  value  of  the 
member's  interest  in  the  share  which  he  would  otherwise 
only  receive  at  the  termination  of  the  Society,  and  that, 
having  received  it  by  anticipation,  he  could  only  redeem 
upon  payment  of  his  subscriptions  up  to  the  time  of  the 
probable  duration  of  the  Society.  On  appeal,  that  decision 
was  affirmed  by  Lord  Cottenham  (i).  Again,  in  Secyrane  v. 
Pope  (c),  Lord  Truro  held  (reversing  the  decision  of  Knight 
Bruce,  V.  C),  that  such  an  advance  to  a  member  was  not  a 
loan,  but  an  anticipatory  payment,  by  way  of  discount,  of 
the  shares  he  would  otherwise  have  been  entitled  to  at  the 
termination  of  the  Society,  and  that  the  mortgage  was  to 
secure  his  subscriptions  until  that  period ;  and  that  he  was 
not  entitled  to  redeem  upon  the  terms  of  repayment  of  the 
advance,  minus  the  amount  of  subscriptions  paid  by  him  up 
to  the  notice  to  redeem.     There  the  mortgage  deed  con- 

(a)  6  Hare,  87.  (6)  1  Hall  &  TweUs,  301. 

(c)  1  De  Gex,  M*N.  &  G.  783. 
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tained  no  covenant  for  repayment  of  tbe  money  advanced.         1859. 
Fkminff  v.  Self  {a)  is  an  authority  that,  if  the  provisions  in       ^T^^ 
the  mortiraffe  deed  are  inconsistent  with  the  Rales,  the  inten-  »• 

,  ,  Smith. 

tion  of  the  parties  must  prevail ;  and  it  was  evidently  the 
intention  that  the  members  should  continue  to  pay  their  sub- 
scriptions until  120/.  was  realised  for  each  unadvanced  share. 

WUde{W.G*Harrison  with  him),  for  the  defendant — First, 
the  defendant  is  entitled,  under  the  2lBt  Rule,  to  redeem  his 
mortgage  security  on  payment  of  his  subscriptions  up  to  the 
end  of  the  thirteenth  year  of  the  Society,  and,  having  done 
that,  he  ceases  to  be  a  member  of  it  Secondly,  even  if  he 
does  not  cease  to  be  a  member,  there  is  no  power  to 
sue  him  upon  the  indenture.  The  parties  agreed  to  pay  a 
certain  monthly  subscription  for  each  share  during  the 
existence  of  the  Society.  They  contemplated  that  it  would 
last  thirteen  years,  and  they  made  provision  for  its  termina- 
tion at  the  end  of  that  period.  They  calculated  that  the 
amount  received  from  subscriptions  and  fines  would,  at  the 
end  of  thirteen  years,  produce  sufficient  to  pay  each  member 
120^,  but,  if  the  Society  were  prosperous,  it  might  termi- 
nate earlier.  There  is  a  provision  that  shareholders  may 
receive,  by  way  of  advance,  a  sum  equivalent  to  that  which 
they  would  be  entitled  to  at  the  end  of  thirteen  years. 
This  Society  differs  in  that  respect  from  those  in  the  cases 
referred  to.  There  the  advance  share  was  put  up  by  auction 
and  knocked  down  to  the  member  who  was  the  highest 
bidder  for  it ;  here  the  shareholder  requiring  an  advance  is 
entitled  to  a  certain  fixed  sum  calculated  upon  the  number 
of  years  he  would  have  to  pay  his  subscription.  Thus,  in 
the  first  year  he  would  be  entitled  to  an  advance  of  60/.,  in 
the  fifth  year  of  70/.,  and  in  the  eleventh  of  99/. ;  but  in 
each  case  he  is  bound  to  pay  his  subscription  up  to  the  end  of 

(a)  8  De  Gex,  M'N.  &  G.  997. 
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1859.        the  thirteeDth  }-ear.    The  sum  advanced  and  the  sum  to  be 
jl^^J^      paid  are  correlative  and  regulated  by  the  time  of  payment. 
'•  There  is  likewise  a  provision  for  shareholders  withdrawing 

from  the  Society,  and  the  sums  which  in  such  case  they 
are  entitled  to  receive  are  also  calculated  for  a  period  of 
thirteen  years.  A  member  who  has  drawn  out  his  money 
is  not  liable  to  pay  any  further  subscriptions.  So,  where  a 
member  has  received  advances,  there  is  a  provision  for 
redemption  which  discharges  him  from  further  liability. 
In  Moiley  v.  Baker  (a)  no  definite  time  was  fixed  for  the 
termination  of  the  Society ;  but  it  was  to  continue  until 
the  shares  were  of  the  value  of  120/!»  each.  In  Fleming  v. 
Self{b\  the  directors  resolved  that  the  Society  might  be 
expected  to  terminate  in  eleven  years,  and  that  this  term 
should  be  the  basis  on  which  to  calculate  the  liabilities 
of  members  desirous  of  withdrawing.  Here  there  is  an 
express  provision  for  redemption  on  paymeut*of  the  sub- 
scriptions that  would  become  due  on  the  shares  advanced 
up  to  the  end  of  the  thirteenth  year.  Therefore  a  member 
entitled  to  redeem  may  get  rid  of  his  liability  to  pay  his 
subscriptions  for  the  remainder  of  the  thirteen  years  by  the 
payment  of  one  sum.  [Martin,  B. — The  members  agree 
to  pay  their  subscriptionsuntil  a  fund  is  raised  sufficient  to 
realise  120il  for  each  share.  Some  of  them  get  a  pre- 
payment of  what  they  would  ultimately  be  entided  to,  but 
that  does  not  release  them  firom  their  obligation  to  pay  until 
the  fund  is  raised.]  It  was  competent  to  the  parties  to 
agree  that  a  future  liability  might  be  bought  up,  and  they 
have  stipulated  that  an  advance  shareholder  shall  be  firee 
from  future  liability  on  payment  of  his  subscriptions  up  to 
the  end  of  the  thirteenth  year.  An  advance  shareholder 
who  redeems  can  never  derive  any  benefit  from  the  success 

(er)  6  Hare,  87 ;  S.  C.  affirmed  (b)  3  De  Gex,  M«N.  &  G. 

on  appeal,  1  Hall  &  Twells,  301.         997. 


HILARY  VACATION,    22   VICT.  215 

of  the  Society,  tod  he  must  pay  his  sabscription  for  thirteen        1859. 
yeara.     When  he  receives  the  advance,  he  agrees  to  accept       fabjibb 

a  less  sum  instead  of  his  120L  share,  and  when  he  redeems       „  '• 

Smith. 

he  pays  his  subscription  in  advance.  It  may  be  that  the 
Society  is  prosperous,  and  that  in  ten  years,  or  a  less  time, 
sufficient  is  realised  to  pay  each  unadvanced  member 
120L,  but  the  redeeming  member  can  derive  no  bene6t : 
whilst  the  former  would  have  to  pay  their  subscriptions  for 
ten  years  only,  the  latter  on  redeeming  must  have  pud  a 
sum  equal  to  his  subscriptions  for  thirteen  years.  In  Fleming 
V.  Self  (a)  it  was  held  that  the  redeeming  member  was 
entitled  to  a  share  of  the  profits.  There,  Lord  Cranu)arth, 
C,  said : — '*  When  an  unadvanced  member  withdraws  from 
the  Society,  it  is  reasonable  that  he  should  receive  back, 
not  only  the  principal  sums  which  he  has  contributed,  but 
also,  by  way  of  bonus,  a  portion -of  the  benefit  which  those 
sums  have  guned  for  the  Society.  *  *  *  But  the  condition . 
on  which  an  advanced  member  redeems  (which  is  in  truth 
withdrawing)  is  very  different.  The  rule  which  gives  him, 
on  redeeming,  the  same  sum,  under  the  name  of  *  profits,' 
as  is  given  to  an  unadvanced  member  withdrawing,  appears 
to  be  hardly  reasonable.  Still,  the  question  to  be  decided 
is,  not  whether  the  provision  is  &ir  and  just,  but  what  is 
the  meaning  of  the  rule.  If  the  meaning  is  clear,  it  is  the 
duty  of  the  Court,  if  possible,  to  give  it  effect"  Here,  the 
mortgage  being  on  the  terms  that  if  the  advanced  member 
does  not  pay  his  future  subscription  the  Society  may  .sell 
the  mortgaged  premises,  the  provision  that,  when  he  re- 
deems by  payment  of  his  subscriptions,  &c.,  the  mortgage 
deed  shall  be  returned  to  him  affords  strong  evidence  that 
it  was  never  intended  that  he  should  be  under  any  further 
obligation  to  pay.  The  language  of  the  2l8t  Rule  is,  *'if 
any  shareholder  shall  be  desirous  of  satisfying  the  security," 

(a)  3  De  Gex,  M«N.  &  G.  997. 


Farmer 


216  EXCHEQUER  REPORTS.     . 

1859.       ^^* — ^^^  '^  ^^  security  for  the  performance  of  his  obliga- 
tion to  pay  the  subscriptions^  Sec,  **he  shall  be  at  liberty  to 
9.  do  BO," — that  is  to  get  rid  of  the  security  and  consequent 

Smith 

obligation  by  paying  the  subscriptions  up  to  the  end  of  the 

thirteen  years.  Under  the  power  of  sale  in  the  mortgage 
deed,  one  of  the  trusts  is  for  payment  to  the  Society  of  all 
monies  due,  or  to  become  due,  in  respect  of  the  advanced 
shares  by  the  Rules  of  the  Society.  \Wat8ont  B. — No  argu- 
ment can  be  drawn  from  the  power  of  sale,  for  it  might  be 
exercised  after  the  thirteenth  year.]  The  intention  was  to 
deprive  the  redeeming  member  of  all  chance  of  profit,  and 
to  relieve  him  from  all  liability.  By  the  21st  Rule,  the 
mortgage  deed  must  be  delivered  up  with  a  receipt  indorsed 
upon  it,  according  to  the  6  &  7  Wm.  4,  c.  32,  s.  5,  which 
receipt  vacates  the  mortgage  and  vests  the  property  in  the 
person  entitled  to  the  equity  of  redemption.  Therefore  no 
action  can  be  maintained  on  the  mortgage  deed,  for  the 
covenants  are  at  an  end.  The  remedy,  if  any,  is  by  appli- 
cation to  a  justice  of  the  peace  under  the  10  Geo.  4,  c.  56, 
s.  21.     [Martin^  B.,  referred  to  Crisp  v.  Buiibury{a).'\ 

Knawles,  in  reply. — This  Society  could  never  terminate 
before  the  end  of  thirteen  years.  It  is  founded  on  a  calcu- 
lation that  at  that  period  enough  would  be  realised  to  pay 
the  unadvanced  members  120iL  a  share ;  but,  from  losses  or 
other  causes,  that  might  not  be  possible  until  several  years 
afterwards.  This  is  a  mutual  benefit  society:  the  60/. 
received  by  the  advanced  member  in  the  first  year,  and  the 
70/.  in  the  fifth  year,  is  an  equivalent  to  the  120/.  to  bo 
received  by  the  unadvanced  member  at  the  end  of  the 
thirteenth  year.  The  advanced  member,  having  received 
all  the  benefit  which  he  bargained  for,  is  bound  to  pay  his 
subscriptions  until  the  other  members  have  received  the 

(a)  8  Bing.  394. 
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same.  The  Roles  shew  that  the  intention  was  that  the  sub- 
scriptions should  be  paid  until  the  object  of  the  Society 
was  fully  accomplished,  that  is»  until  the  unadvianced  share- 
holders received  1202.  a  share.  In  Seagrave  v.  Pope  (a) 
Lord  TrurOf  C,  said :  By  the  16th  Article,  ^  a  person  who 
has  not  had  any  advances  made  to  him  may  withdraw  from 
the  Society  and  receive  back  his  subscription,  subject  to 
a  certain  forfeiture.  But  that  does  not  afford  any  good 
reason  for  contending  that  a  person  who  has  had  an  advance 
may  withdraw  on  repayment  of  such  an  advance.  The 
party  to  whom  a  liberty  of  withdrawal  is  given  by  the  16th 
Article  has  not  received  anything  from  the  Society,  but  the 
Society  have  had  the  use  of  his  subscriptions.  But  the 
member  who,  by  the  advance  made  to  him,  has  had  his 
share  discounted,  as  it  were,  is  under  an  obligation  to  pay 
and  make  die  monthly  payment  for  which  the  share  was 
awarded  him."  Though  the  security  contained  in  the 
mortgage  deed  is  vacated  by  the  indorsement  of  the  receipt, 
the  covenants  in  the  deed  are  not  thereby  released.  There 
is  no  remedy  under  the  10  Geo.  4,  c.  56,  s.  27.  [Channel^ 
B.,  referred  to  Cutbill  v.  Kingdom  (&).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B. — This  is  a  special  case  for  the  opinion  of 
the  Court  In  September,  1845,  a  Benefit  Building  So- 
ciety was  duly  established  under  the  statute  6  &  7  Wm.  4, 
c.  32,  called  ^'The  British  Building  and  Investment  Society," 
and  its  Rules  were  lawfully  certified.  This  action  is  brought, 
upon  a  covenant  hereafter  mentioned,  to  recover  from  the 
defendant  421,  being  the  monthly  subscriptions  upon  four 
shares,  alleged  to  be  due  from  him  to  the  Society  for  the 
(a)  1  De  Gex,  M'N.  &  G.  7S3.  (6)  1  Excb.  494. 
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months  of  September  and  October,  1858.  In  June,  I85I9 
the  defendant  was  a  member  of  the  Society  and  owner  of 
four  shares,  and  was,  according  to  the  Rules  of  the  Society, 
entitled  to,  and  received,  70L  on  each  share,  amounting  to 
2S0L  This  sum  was  paid  to  him,  and  a  memorandum  was 
indorsed  on  each  of  the  shares,  to  the  effect  that  the  defend- 
ant had  received  from  the  Society  the  full  amount  to  be 
paid  on  these  shares,  and  that  no  further  sum  should  at 
any  time  thereafter  be  receivable  from  the  Society  upon 
them.  At  the  same  time  the  defendant  executed  an  in- 
denture by  way  of  mortgage,  dated  the  24th  June,  1851, 
containing  the  covenant  upon  which  this  action  is  brought 
Thb  indenture  was  made  between  the  defendant  and  the 
plaintifis,  and  recited  that  the  defendant  was  lessee  for  a 
long  term  of  years  of  some  land,  and  t/iat  the  sum  of  money 
to  be  contributed  by  subscription  in  respect  of  each  share 
in  the  above  Society  amounted  to  120iL ;  and  that  the  de- 
fendant was  entitled  to  receive  out  of  the  fund  by  way  of 
anticipation  2807.  in  respect  of  his  shares,  upon  entering 
into  the  security  thereafter  mentioned.  The  indenture  then 
witnessed  that,  in  consideration  of  280il  paid  to  the  defend- 
ant out  of  the  funds  of  the  Society  in  pursuance  of  the 
rules,  the  defendant  granted,  &c«  to  the  trustees  the  said 
land :  To  have  and  to  hold  &c.  for  the  residue  of  the  said 
term  wanting  two  days ;  upon  trust,  so  long  as  the  defend- 
ant made  the  payment  in  respect  of  the  said  shares,  to 
permit  him  to  hold  the  premises  and  receive  the  rents,  but 
if  he  failed  and  neglected  for  three  monthly  meetings  to 
pay  his  subscription,  then  upon  trust  for  the  plaintiffs,  or 
the  trustees  of  the  Society,  to  appoint  a  receiver  and  to  sell 
the  property,  &c.  ITie  indenture  then  contained  the  cove- 
nant upon  which  this  action  is  brought;  viz,  **that  the 
defendant  should  and  would  pay  the  subscriptions  and  interest 
payable  on  his  shares  according  to  the  rules  of  the  Society^  on 
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the  days  and  m  manner  therein  mentioned,  and  abide  by  and       1859. 
perform  the  rulee  in  respect  of  the  said  shares"    Previous  to      ^T"'''^*^ 
the  month  of  Febraary>  1858,  the  Society  had  sustaiDed  9. 

Smith. 

considerable  losses,  and  in  April  of  that  year  the  manager 
absconded,  having  embezzled  considerable  sums  of  money. 
In  July,  1858,  the  defendant  duly  gave  notice  that  he  was 
desirous  of  satisfying  the  above  mortgage  security,  and  that 
he  was  ready  to  pay  all  such  subscriptions,  &c.  as  would 
become  due  on  his  shares  up  to  the  end  of  the  thirteenth 
year  of  the  Society,  and  requested  that  the  indenture  of 
mortgage  should  be  returned  to  him ;  but  this  the  trustees 
refused  to  do.  In  August,  1858,  the  thirteenth  year  of  the 
Society  ended,  but  the  funds  were  not  and  are  not  sufficient 
to  realise  120iL  for  each  unadvanced  share.  The  case  then 
states  the  points  respectively  contended  for  between  the 
parties  to  the  action,  and  the  two  questions  for  the  opinion 
of  the  Court : — First,  Whether  the  defendant  was  entitled 
to  redeem  his  property  so  mortgaged  as  above.  Secondly, 
Whether  the  plaintifls  are  entitled  to  recover  from  the  de- 
fendant upon  the  indenture  the  sum  of  money  claimed  in 
this  action. 

For  the  purpose  of  determining  these  questions,  it  is 
necessary  to  consider  with  care  the  real  nature  and  objects 
of  this  Society,  and  the  contracts  and  liabilities  of  its  mem- 
bers to  be  ascertained  from  its  Rules.  By  Rules  1  and  2, 
the  first  subscription,  10«.  per  share,  was  to  be  due  in 
September,  1845,  and  the  future  subscriptions,  being  10«. 
per  share  per  month,  were  to  be  continued  to  be  paid  by 
every  shareholder  until  the  objects  of  the  Society  were 
fully  accomplished. 

By  Rule  2,  one  object  of  the  Society  was  declared  to  be 
the  formation  of  a  fnnd  from  which  money  might  be  ad- 
vanced to  the  shareholders,  and  every  shareholder  was 
declared  to  be  entitled  to  receive  out  of  the  fund  the  sum 
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1869.        mentioned  in  Table  I.  (a)  for  every  share  subscribed  for. 
Fajimsb       ^^^^  Table  is  stated  to  have  been  constructed  by  Mr.  Mac- 

-  ^'  arthor.     And  Table  I.  states  the  amount  the  shareholder  is 

Smith. 

entitled  to  receive  on  each  share  for  thirteen  years,  viz* 
SOL  during  the  first  year,  1207.  during  the  thirteenth,  and 
sums  varying  between  them  in  each  intermediate  year. 
Table  IL  shews  the  amount  a  withdrawing  shareholder  is 
entitled  to  receive  at  the  end  of  any  year ;  and  Table  III. 
is  a  discount  Table.  Another  object  of  the  Society,  as 
shewn  by  Rules  32  and  33,  is  that  every  shareholder  who 
has  received  no  advance  upon  his  share  shall  receive  120iL; 
for  the  33rd  Rule  declares  that  when  the  sum  of  120il  for 
each  unadvanced  share,  with  all  the  expenses  and  liabilities 
of  the  Company,  should  be  fully  realised,  the  Society  shall 
terminate,  and  the  trustees  shall  deliver  up  to  each  share- 
holder who  has  received  an  advance,  the  title  deeds  depo- 
sited with  them  as  security,  and  indorse  on  the  mortgage  a 
receipt  for  all  the  money  secured  thereby,  pursuant  to  the 
6  &  7  Wm.  4,  c.  32,  s.  £,  which  operates  as  a  reconveyance 
of  the  land  mortgaged,  and  that  then,  by  a  resolution  of 
three  fourths  of  the  members,  the  Society  may  be  declared 
to  be  at  an  end ;  and  this  resolution  shall  be  a  release  from 
all  the  shareholders  at  law  and  in  equity. 

There  were  therefore  to  be  two  classes  of  shareholders. 
First,  the  shareholders  who  receive  an  advance.  A  share- 
holder of  this  class  has  received  all  the  benefit  proposed  by 
the  Society.  He  was  deemed  to  be  in  the  same  position 
as  those  who  receive  120iL  at  the  termination  of  the  Society. 
During  the  first  year  he  was  entitled  to  60/.,  although  he 
has  only  paid  6/.,  perhaps  not  so  much ;  and  during  the 
fifth  year  he  was  entitled  to  70/.,  although  he  had  only 
paid  30/.;  but,  having  received  all  the  benefit,  he  is 
bound  to  pay  his  subscription  to  the  termination  of  the 

(a)  Anie,  p.  198. 
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Society:    he  can  no  longer  withdraw  from  it  (Rule  6).        1859. 
And  this  is  quite  just;    for  having    received  the   whole       pabmbe 
benefit  he   is  in  justice  bound   to  contribute  until    all       smith 
receive   an   equal   benefit     The  indorsement  made  upon 
the  defendant's  shares  was  therefore  quite  correct;  when 
he  received  70i  per  share  he  received  all  which  could  ever 
be  receivable  fix>m  the  Society  upon  them. 

The  second  class  of  shareholders  consists  of  those  who 
hold  shares  unadvanced  upon.  These  are  entitled  to  1201 
(Rule  33);  and  whenever  there  was  su£Bcient  to  pay  them 
120il  per  share  the  second  object  of  the  Company  was 
accomplished,  and  the  Society  was  to  be  terminated;  but 
until  this  was  attained,  and  the  object  of  the  Company 
thereby  fully  accomplished,  all  the  shareholders  were  bound 
to  continue  to  pay  their  monthly  subscriptions  of  10#.  per 
share  (Rule  2).  It  was  supposed  that  the  period  of  thirteen 
years  from  the  commencement  of  the  Company  had  some- 
thing to  do  with  this ;  but  it  clearly  has  not  According 
to  the  Tables  (a)>  the  calculation  of  Mr.  Macarthur  was 
(we  presume  calculating  upon  some  given  rate  of  interest) 
that  there  would  be  120^  at  the  end  of  the  thirteen  years 
for  every  share,  assuming  that  no  shareholder  had  taken 
an  advance  at  all.  But  the  success  of  the  Society  depends 
upon  whether  the  sum  of  120il  per  share  for  the  unad- 
vanced shares  is  realised  within  or  beyond  the  thirteenth 
year;  if  within  the  thirteen  years  (say  in  ten  years)  there 
had  been  funds  to  pay  the  unadvanced  shareholders  120/. 
per  share,  the  Company  would  have  been  at  an  end  and 
the  adventure  successful.  The  shareholder,  in  respect  of 
each  share  unadvanced  upon,  would  receive  120/. ;  and  the 
holder  of  the  share  advanced  on  would  be  relieved  from  the 
payment  of  all  further  subscriptions.  The  unadvanced 
shareholders  would  get  their  12021  per  share,  the  share- 

(a)  Ante,  p.  198. 
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1859.        holders  advanced  to  would  be  relieved  from  the  payment  of 
'r^^'^^      further  monthly  subscriptions,  and  the  land  mortcnured  as 
V.  security  be  released  and  reconveyed  by  means  of  the  receipt 

and  the  operation  of  the  6  &  7  Wm.  4,  c.  3»  s.  5. 

But  if  at  the  end  of  thirteen  years  there  were  not  funds 
sufficient  to  pay  to  the  shareholders,  in  respect  of  each  share 
unadvanced  upon^  120/.  per  share,  the  Company  would  not 
have  terminated;  it  becomes  an  unsuccessful  one;  aud, 
according  to  the  2nd  and  33rd  Rules,  all  the  shareholders 
were  bound  to  continue  paying  their  monthly  subscriptions 
until  the  120iL  on  each  unadvanced  share  was  realised. 
This  is  perfectly  clear,  and  we  have  no  doubt  that,  accord- 
ing to  the  Rules,  the  defendant  is  liable  and  bound  to  pay 
10«.  per  share  for  the  months  of  September  and  October, 
1858,  being  the  two  months  next  succeeding  the  expira- 
tion of  the  thirteen  years  from  the  commencement  of  the 
Society. 

If  we  are  right  as  to  the  meaning  of  the  Rules,  there 
does  not  seem  to  be  much  difficulty  in  answering  the 
questions  proposed.  The  3rd  Rule  prescribes  the  mode  of 
obtaining  the  advance ;  the  9th,  the  security  to  be  given 
by  the  shareholder.  The  security  given  by  the  defendant 
for  his  advance  of  2802.  is  the  mortgage  before  mentioned, 
wliich  seems  to  have  been  in  conformity  with  the  Rule. 
The  21st  Rule  prescribes  how  the  shareholder  is  to  redeem 
his  property  in  mortgage.  The  third  paragraph  declares 
that  if  a  shareholder,  who  shall  have  received  his  share, 
shall  be  desirous  of  paying  and  satisfying  the  security  which 
he  shall  have  given,  he  shall  be  at  liberty  to  do  so  by  pay- 
ing the  subscription  which  would  have  become  due  on  the 
share  advanced  on  such  property  up  to  the  end  of  the 
thirteenth  year  of  the  Company,  and  shall  be  allowed  dis- 
count on  such  payment  at  41,  per  cent. ;  and  on  payment 
thereof,  &c.,  the  board  shall  direct  the  trustees  to  deliver 
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to  the  shareholder  all  deeds  relating  to  the  security,  and  at 

the  shareholder's  costs  indorse  a  receipt  on  such  mortgage, 

according  to  the  6  &  7  Wm.  4,  c.  32,  s.  5,     The  form  of  •• 

,  .      /  V  .  Smith. 

tne  receipt  (a)  is  given  in  the  appendix,  and  purports  to 

be  a  receipt  of  all  monies  intended  to  be  secured  by  the 

deed;  but  this  memorandum  is  subscribed — <' (The  above 

form  may  be  altered  as  occasion  may  require)."    The  5th 

section  of  the  statute  is  to  the  effect  that  a  receipt  for  the 

money  intended  to  be  secured  by  the  mortgage  shall  vacate 

it  and  vest  the  estate  in  the  person  entitled  to  the  equity 

of  redemption   without  it  being  necessary  to  execute  a 

reconveyance. 

The  true  meaning*  of  the  21st  Rule  seems  clear.  The 
parties  contemplated  that  at  the  end  of  the  thirteenth  year 
at  the  furthest  all  the  objects  of  the  Company  would  be 
accomplished:  want  of  success  was  not  contemplated;  the 
state  of  things  which  now  exists,  viz.  losses  and  embezsle- 
ment,  was  never  thought  of;  if  it  had  been,  the  21st  Rule 
might  possibly  have  been  firamed  in  a  different  manner: 
but  we  have  to  deal  with  it  as  it  is,  and  it  seems  to  us  that, 
according  to  his  contract,  the  defendant  was  entitled  to 
redeem  his  property  in  mortgage  at  any  time  within  the 
thirteenth  year  by  paying  his  subscription  up  to  the  end 
of  that  year.  This  was  his  bargain,  and  he  is,  in  our 
judgment,  entitled  to  the  benefit  of  it,  and  to  redeem  his 
property  at  the  time  he  professed  to  do  so. 

Our  answer  to  the  first  question  therefore  is,  that  the 
defendant  was  entitled  to  redeem  his  property  in  mortgage 
in  the  month  of  July,  1858,  the  thirteen  years  not  termi- 
nating until  September.  Some  cases  were  cited,  but  it  is 
only  necessary  to  refer  to  one,  Fleming  v.  Self{b\  in  which 
Lord  Cranwcrth  lays  down  the  principle  upon  which  we 
act,  viz.  that  the  real  question  is,  what  is  the  meaning  of 
(a)  Ante,  p.  203.  (ft)  3  De  6.  M*N.  &  G.  997. 

VOL.  IV. — N.  8.  Q  SXCH. 
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1859.  the  rule  ?  If  the  meaning  be  clear,  it  is  the  duty  of  the 
Court  to  give  effect  to  it.  But  it  was  argued  on  behalf  of 
the  defendant  that  this  would  relieve  him  from  his  liability 
to  pay  the  subscription  upon  his  shares  after  the  expiration 
of  the  thirteenth  year.  There  is  not  a  word  to  be  found 
either  in  the  act  of  parliament  or  the  Rules  to  this  effect ; 
on  the  contrary,  we  think  the  Rules  clearly  shew  that,  not- 
withstanding the  redemption  of  the  property,  the  liability 
to  the  payment  of  the  monthly  subscriptions  still  continues 
so  long  as  there  is  not  realised  1 20L  per  share  for  the  shares 
unadvanced  upon. 

The  second  question  is  this:  Does  the  covenant  con- 
tained in  the  indenture  as  above  stated  extend  to  the 
payment  of  the  subscription  subsequent  to  the  thirteen 
years,  or  must  the  Society  have  recourse  to  their  remedy 
upon  the  Rules  ?  We  are  of  opinion  that  the  covenant  does 
so  extend ;  in  its  terms  it  clearly  does.  The  advance  was 
obtained  upon  the  security  of  the  mortgage  in  which  it  is 
so  contained.  The  consequence  of  the  advance  was  that 
the  shareholder  obtaining  it  became  liable  to  pay  his  sub- 
scription to  the  termination  of  the  Society,  without  the 
power  to  withdraw;  and  we  think  we  further  the  true 
spirit  of  the  covenant  by  holding  it  to  bind  the  defendant 
to  pay  his  subscriptions  according  to  the  Rules  at  the  days 
and  in  the  manner  therein  provided,  until  the  termination 
of  the  Company. 

It  was  said  that  the  mortgage  deed  must  be  delivered  up 
to  the  defendant  with  a  receipt  indorsed  upon  it,  in  pur- 
suance of  the  6  &  7  Wm.  4,  c.  32,  s.  6.  This  may  be  so ; 
but  the  section,  though  it  provides  that  the  receipt  therein 
mentioned  shall  be  sufficient  to  vacate  the  mortgage,  and 
vest  the  estates  of  and  in  the  property  comprised  in  the 
security  in  the  person  entitled  for  the  time  being  to  equity 
of  redemption,  and  without  the  necessity  for  a  reconveyance. 
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h  does  not  provide  that  all  the  covenants  in  the  deed  shall        1S59. 
be  deemed  to  be  leleased  or  extinffaished,  or  that  the  deed      V'^"^ 
itself  is  to  be  considered  as  cancelled.     We  think  that  a  ». 

copy  of  the  deed  maj  be  taken  and  pfeserred ;  that  the  . 
covenant  to  pay  the  sohscriptioos  is  a  personal  covenant 
not  necessarily  extinguished  by  the  operation  of  the  5th 
section,  and  that  the  plaintifls  are  entitled  to  recover  on 
sodi  covenant  the  som  claimed  in  this  action. 


Judgment  for  the  plaintifls. 


COLUHS  V.   CaVS.  Fwk.  12. 

X  HE  declaration  stated  that,  before  the  commission  of  a  dcelarmtkm 
the  grievances  hereinafter  mentioned,  the   plaintifi,   the  Tbepliaotift 
defendant  and  one  Charles  Collins  had  entered  into  a  ^ Udratni^ 
joint  speculation  and  adventure  in  and  relating  to  certain  |!!|^^!^ 
shares,  to  wit  the  shares  of  and  in  a  certain  railway  called  j^^^'L. 
the  Paris  and  Strasbunr  Railway ;  and  the  said  C.  Collins  C.  bid  wl- 

®  -^  -         ,    ▼»«««*  WOOL; 

had  advanced  the  sum  of  6000^  for  the  purposes  of  such  2000i.  on  hb 

owQ  behalf, 
20(KV.  ts  a  loaa 
totbephmtiff.uMl900(NLoBbebalfor  tbedefeadaBt:  that  C  was  denroai  of  retirinif  from  tbe 
adventore,  and  tbe  defendant  oflered  to  take  apon  himself  the  whole  of  the  adventure  and  debt  of 
SOOOI.*  nrovided  the  plmntiff  wonld  consent  to  abandon  bis  share  to  the  defsndant,  and  C.  would 
accept  the  defendant  as  bis  debtor  in  the  place  of  theDlaintiff  for  tbe  said  sum  of  2000/. ;  that  the 
plaintiff  did  aboadoo  bis  share  of  tbe  aaventare  to  tne  defendant,  and  tbe  defendant  agreed  to 
take  upon  himself  the  whole  adventore  and  become  debtor  to  C.  for  the  whole  6000/ ,  and  C, 
on  tbe  faith  and  in  tbe  belief  that  sncb  an  arranmoent  was  made,  consented  to  accept  tbe 
defendant  as  sncb  debtor  in  tbe  place  of  the  plaintiff.  NeTertbeless,  the  defendant  knowing 
that  be  alone  was  capable  of  proving  that  tbe  plaintiff  bad  assented  to  the  sud  arrangement, 
frandnlentlr,  felsely,  and  malicjoosW,  and  before  tbe  Evidence  Act,  14  &  16  Vict  c  99,  and  in 
order  to  indnce  C.  to  believe  that  the  said  joint  adventure  bad  never  been  put  an  end  to,  and 
to  induce  C.  to  sue  the  plaintiff  for  tbe  20001.,  and  to  deter  the  plaintiff  from  calling  tbe 
defendant  as  a  witness,  ana  to  destroy  bis  credit  as  a  witness,  if  so  called,  wrote  and  sent  to  C. 
a  letter,  pvportiiw  to  be  addressed  to  the  plaintiff  but  directed  to  C,  wherein  be  fraudulently 
and  felsely  pretended  to  eipostulate  with  the  plaintiff,  and  asserted  that  tbe  plaintiff  bad  posi- 
tively  refused  to  ooncor  in  tbe  said  arrangement.  By  means  whereof  C.  was  induced  to  and 
<Ud  believe  that  tbe  plaintiff  bad  never  agreed  to  retire  from  the  said  adventure,  and,  acting  on 
such  behalf,  C  brought  an  action  against  tbe  plaintiff  to  recover  tbe  20002.  t  that  tbe  said  action 
was  referred  to  an  arbitrator,  upon  the  terms  that  neither  tbe  plaintiff  nor  tbe  defendant  should 
be  eiamined  ;  and  C.  recovered  against  the  plaintiff  2,486t,  which  be  was  compelled  to  pay. — 
HeUt  that  the  declaration  disdosed  no  cause  of  action,  since  it  did  not  appear  that  the  damage 
to  tbe  plaintiff  was  a  natural  result  of  the  wrongful  act  of  tbe  defendant. 

Q  2 
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1859.       adventure,  2000/.  on  his  own  behalf,  2000/.  on  behalf  of 
);^     '      and  as  a  loan  to  the  plaintiff,  and  2000£  on  behalf  of  the 

COLUNB  * 

V.  defendant;  and  the  plaintiff  had  given  to  the  said  C.  Col- 

lins security  for  the  said  sum  of  2000/.  so  advanced  on  his 
behalf  and  as  such  loan  as  aforesaid.  That  after  such 
advance  and  such  security  so  given  as  aforesaid,  the  said 
C.  Collins  was  desirous  of  retiring  from  the  said  adventure, 
and  applied  to  the  defendant  to  effect  such  retirement  for 
him,  and  to  procure  some  other  party  to  undertake  the 
share  and  risk  of  him  the  said  C.  Collins  therein.  That 
the  defendant  then  offered  to  take  upon  himself  the  whole 
of  the  adventure  and  take  upon  himself  the  whole  of  the 
debt  of  6000/.,  provided  the  plaintiff  would  also  consent  to 
abandon  his  share  in  the  adventure  to  the  defendant  and 
the  said  C.  Collins  would  accept  the  defendant  as  his 
debtor  in  the  place  of  the  plaintiff  for  the  said  sum  of 
200021  so  advanced  on  behalf  of  the  plaintiff  as  aforesaid. 
That  the  plaintiff  did  so  consent  to  abandon,  and  did 
abandon,  his  share  of  the  said  adventure  to  the  defend- 
ant, and  the  defendant  had  due  notice  thereof,  and  agreed 
thereupon  to  take  upon  himself  the  whole  adventure,  land 
become  debtor  to  the  said  C.  Collins  for  the  whole  said 
sum  of  6000/1,  including  the  said  sum  of  2000/.  so  advanced 
on  behalf  of  the  plaintiff  as  aforesaid,  and  informed  the 
8ud  C.  Collins  thereof;  and  the  said  C.  Collins,  on  the 
faith  and  in  the  belief  of  such  an  arrangement  having  been 
bon&  fide  made,  consented  to  accept  the  defendant  as  such 
debtor,  and  to  accept  him  as  his  debtor  in  the  place  of  the 
plaintiff  for  the  sum  of  2000/1  so  advanced  on  behalf  of  the 
plaintiff  as  aforesaid,  and  did  abandon  and  give  up  to  the 
defendant  his  share  in  the  said  adventure ;  and  thereupon 
the  plaintiff  became  and  was  wholly  released  from  and  no 
longer  liable  to  the  payment  of  the  said  sum  of  2000/.  to 
the  said  C.  Collins  or  upon  the  said  security.     Neverthe- 


HILARY   VACATION,    22    VICT.  227 

less  the  defendant,  well  knowingy  as  the  fact  was,  that  he        1859. 
himself  was  then  alone  capable  and  possessed  the  only      )r^ — ' 
means  of  proving  at  law,  as  between  the  plaintiff  and  the  »• 

said  C.  Collins,   that  the  plaintiff  had  assented  to  the 
arrangements  above  mentioned  and  agreed  to  abandon  his 
share  of  the  said  adventure,  fraudulently,  falsely  and  mali- 
ciously, and  before  the  passing  of  a  certain  act  of  parlia- 
ment made  and  passed  &c.  (14  &  15  Vict.  c.  99),  intituled 
**An  Act  to  amend  the  law  of  evidence,"  in  order  to 
induce  the  said  C.  Collins  to  believe  that  the  said  joint 
adventure  had  never  been  put  an  end  to,  and  that  the 
plaintiff  bad  never  agreed  to  retire  therefrom  or  assented 
to  the  agreement  lastly  hereinbefore  mentioned,  but  that 
the  plaintiff  and  the  defendant  had  conspired  together  and 
fidsely  represented  to  the  said  C.  Collins  that  such  was  the 
case ;  and  to  induce  the  said  C.  Collins  to  harass  and  vex 
the  plaintiff,  and  to  sue  the  plaintiff  for  the  said  2000/., 
and  to  deter  the  plaintiff  from  calling  the  defendant  as  a 
witness  for  the  now  plaintiff  in  such  action,  and  to  destroy 
his  credit  as  a  witness  if  so  called,  wrote  a  certain  letter, 
dated  the  29th  day  of  June,  1848,  purporting  to  be  ad- 
dressed to  the  plaintiff  in  the  inside  thereof,  but  directed 
on  the  outside  to  the  said  C.  Collins,  and  sent  the  same 
to  the  said  C.  Collins,  wherein  and  whereby  he  fraudu- 
lently  and    falsely    pretended    to    expostulate    with    the 
plaintiff,   and  asserted   that    the   plaintiff  had   positively 
refused  to  concur  in  the  arrangement  above  mentioned  or 
to  abandon  his  share  in  the  said  adventure,  but  insisted  on 
retaining  his  third  proportion  thereof  as  originally  agreed. 
By  means  whereof,  and  on  no  other  account  and  for  no 
other  reason  whatever,  the  said  C.  Collins  was  induced  to 
and  did  believe  that  the  plaintiff  had  never  agreed  to  retire 
from  the  said  adventure  nor  assented  to  the  last  mentioned 
agreement  being  put  an  end  to ;  and  in  and  acting  on  such 
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belief  and  upon  the  contents  of  the  said  letter^  and  not 
knowing  or  having  reason  to  believe  otherwise,  the  said  C* 
Collins  did,  before  the  passing  of  the  said  Act,  commence 
an  action  against  the  plaintiff  in  her  M^sty's  Court  of 
Exchequer  at  Westminster  to  recover  the  said  sum  of 
20007.  and  interest.  And  the  plaintiff  says  that  he,  at  the 
commencement  of  such  action,  knew  of  such  letter  and  of 
the  conduct  of  the  defendant,  and  of  the  effect  thereof 
upon  the  said  C.  Collins;  and  that  the  said  action  was, 
before  the  passing  of  the  said  Act,  by  order  of  the  said 
Court,  referred  to  the  arbitn^ment,  order  and  disposition  of 
F.  Robinson,  Esq.,  barrister  at  law,  deceased;  but  upon 
the  terms  that  neither  the  plaintiff  nor  the  defendant  should 
be  examined  before  the  said  arbitrator;  and  such  proceed- 
ings were  thereupon  and  therein  had,  that  by  the  judgment 
of  the  said  Court  the  said  C.  Collins  recovered  against  the 
plaintiff  the  sum  of  2486/.  8«.  ScL,  and  the  plaintiff  was 
forced  and  compelled  to  pay  such  last  mentioned  sum,  and 
was  also  put  to  great  expense,  to  wit  the  sum  of  5002.,  for 
his  own  costs  and  charges  by  him  expended  in  and  about 
the  said  action  and  reference. 
Demurrer  and  joinder  therein. 

Montague  Smith  {Milward  ?nth  him)  argued  in  support 
of  the  demurrer  in  last  Hilary  Term  (Jan.  24  ^ — The  decla- 
ration discloses  no  cause  of  action.  The  damage  is  not  the 
legal  and  necessary  consequence  of  the  alleged  wrongful  act 
The  declaration  states  that  the  defendant  wrote  a  letter 
purporting  to  be  addressed  to  the  plaintiff  but  directed  to 
Collins,  in  order  to  induce  Collins  to  sue  the  plaintiff;  but 
it  is  not  shewn  that  there  was  any  transfer  of  the  plaintiff's 
debt  to  the  defendant,  so  as  to  discharge  the  plaintiff  from 
his  liability  to  Collins.  The  declaration  also  states  that 
the  defendant  wrote  the  letter  to  induce  Collins  to  believe 
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that  the  plaiDttff  had  never  agreed  to  retire  from  the  ad*  18S9. 
ventnre,  and  to  deter  the  pbintiff  from  calling  the  defend*  ^^^^^ 
ant  as  a  witnese,  if  Collins  brooght  an  action  against  the  ^- 
piaintiffi  But  the  act  of  Collins  in  bringing  the  action 
was  his  individual  act:  he  might  ormight  not  have  brought 
it.  Thai,  the  action  having  been  brought,  it  is  referred 
upon  the  terms  that  neither  the  plaintiff  nor  the  defendant 
should  be  examined  before  the  arbitrator,  and  the  result 
was  that  Collins  recovered  against  the  now  plaintiff.  It  is 
not,  however,  shewn  how  that  result  was  obtained;  nor 
does  it  appear  whether  the  now  plaintiff  was  examined  or 
not,  or  whether  he  set  op  any  defence  to  the  action,  or  in 
what  waj  the  result  of  that  action  is  connected  with  the 
alleged  wrongful  act  [Martmf  B. — You  say  that  if  a  man 
felsely  and  maliciously  induces  another  to  bring  an  action 
against  a  third  person,  and  he  does  so  and  recovers  wrong- 
folly,  that  gives  no  cause  of  action.]  The  bringing  an 
action  is  not  a  wrongfol  act,  and  the  law  presumes  that  a 
person  who  recovers  recovers  rightfully.  CoitereUY.Jcnes{a) 
was  an  acUon  against  two  persons  for  conspiring  together, 
maliciously  and  vexatioosly  and  without  reasonable  or 
probable  cause,  to  commence,  and  commencing,  an  action 
against  the  plaintiff  in  the  name  of  a  pauper,  but  for  their 
own  benefit;  and  it  was  held  that  an  action  for  so  con- 
spiring would  not  lie,  there  being  no  allegation  of  legal 
damage  resulting  to  the  plaintiff  therefrom.  Jervis,  C.  J., 
there  said : — **  Where  an  action  is  wrongfully  brought  the 
costs  which  the  party  gets  are  a  compensation  for  the 
wrong :  but  in  criminal  cases  there  are  no  costs."  It  seems 
doubtfol  whether  that  action  could  have  been  maintained, 
even  if  there  had  been  an  allegation  of  legal  damage. 
[fUfocft,  C.  B. — If  an  action  could  be  maintained  for  ma- 
liciously suing,  I  do  not  know  when  litigation  would  end: 

(a)  11  C.  fi.  713. 
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the  next  step  would  be  an  action  for  maliciously  subpoenaing 
a  witness.  Martin,  B. — An  action  for  maliciously  suing 
would  involve  a  trial  whether  the  judgment  in  the  former 
action  was  right.]  There  is  no  instance  of  an  action  of 
this  kind  in  which  the  termination  of  the  former  suit  was 
not  in  favour  of  the  defendant.  In  Haddan  v.  LoU  (a)  the 
declaration  alleged  that  the  plaintiff  had  petitioned  for  a 
patent  for  a  certain  invention,  and  that  the  defendant 
falsely,  fraudulently,  maliciously  and  wrongfully,  and  with- 
out reasonable  or  probable  cause,  represented  to  the  Soli- 
citor General  that  he  had  an  interest  in  opposing  the  grant 
of  letters  patent  to  the  plaintiff;  alleging  as  special  damage 
that  by  reason  of  the  premises  the  Solicitor  General  refused 
to  allow  the  plaintiff's  application  to  proceed,  and  he  was 
thereby  prevented  from  obtaining  a  patent  for  his  inven- 
tion and  was  put  to  expense  in  opposing  a  grant  of  letters 
patent  to  the  defendant.  On  demurrer,  it  was  held  that 
the  special  damage  did  not  necessarily  flow  from  the  alleged 
grievance. — He  also  referred  to  2  Smith's  Licad.  Cas.  425. 

Lvsh(C.  Pollock  with  him),  contra. — It  is  an  established 
principle,  that  where  a  person  makes  a  representation  wil- 
fully false  with  intent  to  injure  another,  who  thereby 
sustains  damage,  he  may  maintain  an  action  in  respect  of 
it.  Here  the  declaration  alleges  a  false  and  malicious 
representation  by  the  defendant  whereby  the  plaintiff  was 
injured.  [Pollock,  C.  B. — Suppose  a  person,  knowing  that 
an  action  is  about  to  be  brought,  tells  the  plaintifi^s  attor- 
ney that  he  can  prove  his  case,  but  when  the  trial  comes 
on  he  says  that  he  can  prove  nothing ;  and  he  does  this 
maliciously  and  for  the  purpose  of  putting  the  plaintiff  to 
costs.]  That  would  be  within  the  principle  that  if  any 
one  knowingly  tells  a  falsehood  with  intent  to  induce  an- 

(a)  15  C.  B.  411. 
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other  to  do  an  act  which  results  in  his  loss,  he  is  liable  to        1859. 
that  peraon  in  an  action  for  deceit.   In  Gerhard  ▼•  Baiala)      ^T""'"'^ 
a  count  stated  that  the  defendant  and  others  had  formed  a  •. 

Company  on  a  principle  known  as  a  SodeU  Amtmyme,  with 
96,000  shares  of  1 1,  of  which  1 2,000  were  to  be  appropriated 
to  the  public  at  12s.  6dL  per  share,  free  from  further  calls : 
that  the  12,000  shares  were  actually  offered  to  the  public: 
that  the  defendant,  being  a  promoter  and  managing  direc* 
tor,  intending  to  defraud,  deceiTc  and  injure  the  public, 
and  to  canse  it  to  be  publicly  advertised  that  the  Company 
was  likely  to  be  a  safe  and  profitable  undertaking,  and  to 
deceive  the  public  who  might  become  purchasers  of  the 
1 2,000  shares,  and  induce  them  to  become  purchasers^  fidsely, 
fraudulently  and  deceitfully  caused  it  to  be  publicly  adver- 
tised, by  a  prospectus  issued  by  the  defendant  as  such 
directcHT,  that  the  promoters  did  not  hesitate  to  guarantee 
to  the  bearers  of  the  12,000  shares  a  minimum  annual  divi- 
dend of  33  per  cent,  and  that  the  guarantee  should  remain 
in  force  till  the  12s,  6d.  should  be  thus  repaid  to  the  share- 
holders: that  the  defendant,  by  means  of  the  said  false, 
fraudulent  and  deceitful  pretences  and  representations, 
wrongfully  and  fraudulently  induced  the  plaintiff  to  be- 
come, and  the  plaintiff  by  reason  thereof  actually  became, 
the  purchaser  of  2500  of  the  12,000  shares  at  12«.  6dl : 
whereas  the  statement  was  false  and  fraudulent  to  the 
knowledge  of  the  defendant,  and  the  defendant  had  no 
ground  for  offering  such  guarantee  to  the  public,  as  he 
well  knew :  by  means  of  which  the  plaintiff  lost  the  money 
paid  for  the  shares.  It  was  held  that  the  damage  to  the 
plaintiff  was  sufficiently  shewn  to  be  the  direct  result  of 
the  defendant*s  fraud,  to  entitle  the  plaintiff  to  recover 
against  the  defendant    Lord  Campbell^  C.  J.,  in  delivering 

(a)  2  £.  &  B.  476. 


Catb. 
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1859.       ^^^  judgment  of  the  Court,  said: — **  This  count  is  founded 

^'-'^^r^^      on  a  deceitful  representation,  not  on  oontracU     Now  we 

CoLLiiia 

V.  consider  it  clear  law  that,  if  A.  fraadulently  makes  a  repre- 

sentation which  is  false,  and  which  he  knows  to  be  false,  to 
B.,  meaning  that  B.  shall  act  upon  it ;  and  B«,  believing  it 
to  be  true,  does  act  upon  it  and  thereby  suffers  damage,  B« 
may  maintain  an  action  on  the  case  against  A.  for  the 
deceit;  there  being  here  the  conjunction  of  wrong  and  loss 
entitling  the  injured  and  suffering  party  to  a  compensation 
in  damages :  Com.  Dig.  Action  upon  the  Case  for  a  De- 
ceipt  (A  9X  (A  lO).'*  [Watson,  B.,  referred  to  Levy  v. 
Langridge  (a).]  In  that  case  the  Court  of  Exchequer 
Chamber  aflSrmed  the  judgment  of  the  Court  below  on 
the  ground  that,  as  there  was  fraud,  and  damage  the  resuh 
of  that  fraud,  not  from  an  act  remote  and  consequential, 
but  one  contemplated  by  the  defendant  at  the  time  as  one 
of  its  results,  the  party  guilty  of  the  fraud  was  responsible 
to  the  party  injured,  [ffaison,  B. — That  principle  was 
recognised  in  Longmeid  ▼•  HolKday  (A).  Pollock,  C.  B. — 
The  case  of  a  simple  lie,  where  the  party  is  under  no  obli- 
gation to  tell  the  truth,  gives  no  cause  of  action.]  It  is 
otherwise  where  the  He  is  told  with  the  intention  that  it 
should  be  acted  on  by  the  party  injured,  and  damage 
thereby  accrues  to  him.  Pasley  v.  Freeman  {c)  established 
this  broad  principle,  that  a  false  affirmation,  made  by  the 
defendant  with  intent  to  defraud  the  plaintiff,  whereby  the 
plaintiff  receives  damage,  is  the  ground  of  an  action  upon 
the  case  in  the  nature  of  deceit  And  that  in  such  action 
it  is  not  necessary  that  the  defendant  should  be  benefited 
by  the  deceit,  or  that  he  should  collude  with  the  person 
who  is.     [Martin,  B. — In  PoOUU  v.  Walter  (d)  the  doctrine 

(a)  4  M.  &  W.  337.  (c)  3  T.  R.  61. 

lb)  6  Exch.  761.  (d)  3  B.  &  Adol.  114. 
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was  carried  to  the  otmoat  extent  Hie  sobject  was  also  1959. 
discussed  in  Futter  t.  Wibom  {a\  which  was  followed  op  by 
Ormrod  t.  Hmth  (6).]  In  Barley  t.  Walford  (c)  it  was  held 
that  the  dedaration  shewed  a  caose  of  action,  it  if>pearing 
that  the  defendant  had  knowingiy  uttered  a  fiJsehood  with 
the  design  to  deprire  the  plaintiff  of  a  benefit  and  acquire 
it  to  himself,  and  the  dafnage  naturally  flowing  from  the 
plaintiff's  belie£  Here  the  declaration  discloses  not  only 
a  fidse  affirmation  by  the  defendant,  and  damage  resulting 
therefiom  to  the  plaintiff,  but  also  a  benefit  to  the  defend- 
ant firom  his  fraud.  The  case  bean  some  analogy  to  an 
acUon  for  a  malicious  prosecution  or  a  malicious  holding 
to  bail,  only  that  such  actions  will  not  lie  unless  the  former 
proceedings  hare  terminated  in  farour  of  the  original  de- 
fendant; for,  however  malicious  the  motive  may  be,  a 
person  has  a  right  to  take  legal  proceedings,  and  it  is  only 
on  their  termination  that  it  can  be  ascertained  whether  he 
was  justified  in  doing  so.  It  is  conceded  that  no  action 
will  lie  agiunst  a  witness  for  perjury,  whereby  a  party  to 
the  suit  is  damaged;  but  the  reason  is  that  the  witness  is 
protected  by  the  law,  on  the  same  principle  that  he  is  pro« 
tected  from  being  sued  for  slanderous  words  uttered  by 
him  in  giving  evidence.  [PoUock^'C  B. — Must  it  not  be 
taken  that  the  finding  of  the  arbitrator  was  correct?]  Not 
as  regards  the  defendant,  who  was  no  party  to  the  action, 
fiesides,  the  wrongful  act  was  the  inducing  Collins  to  bring 
the  action.  In  Haddan  v.  Lett  {d)  the  Court  gave  no  formal 
judgment,  but  merely  an  intimation  of  opinion.  In  Co/- 
terett  v.  Jones  (e)  the  declaration  contained  no  allegation  of 
legal  damage  resulting  to  the  plaintiff  from  the  wrongful 
act  of  the  defendant,  and  the  Court  expressly  forbore  to 

(a)  3  Q.  B.  58. 1009.  (d)  15  C.  B.  411. 

(6)  14  M.  &  W.  651.  le)  11  C.  B.  713. 

(c)  9  Q.  B.  197. 
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1859.        determine  whether  the  action  would  lie  if  there  had  been 
^^"■^•^^      an  allegation  of  damage. 


V, 

Cave. 


MofUoffue  Smithy  in  reply. — There  is  no  instance  of  an 
action  like  this,  where  the  decision  in  the  former  action  has 
been  in  favour  of  the  defendant.  The  damage  alleged  is 
not  the  necessary  consequence  of  the  act  of  the  defendant ; 
for  the  arbitrator  may  have  disbelieved  the  evidence  on  the 
part  of  the  now  plaintiff,  or  have  given  judgment  against 
him  on  account  of  default  of  his  own.  [Martin,  B.,  referred 
to  Hammond*s  Nisi  Prius,  as  an  admirable  work  on  the 
subject  of  torts.] 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B.^We  are  of  opinion  that  the  defendant  is 
entitled  to  our  judgment.  The  question  arose  on  a  de- 
murrer to  a  declaration,  which  stated  that  the  plaintiff  and 
defendant  and  one  Charles  Collins  were  engaged  in  a  pur- 
chase  of  railway  shares,  and  Charles  Collins  had  advanced 
600021  for  the  shares,  of  which  2000/1  was  a  loan  to  the 
plaintiff:  that  Charles  Collins  being  desirous  of  release 
from  the  speculation,  the  defendant  had  agreed  with  the 
plaintiff  and  Charles  Collins  to  take  upon  himself  the 
shares  and  obligation;  and  that  the  plaintiff  was  discharged 
from  the  same ;  and  that  plaintiff  was  released  therefrom, 
and  that  defendant  was  the  only  witness  to  prove  the  agree* 
ment:  That  defendant  maliciously  and  wrongfully  before 
the  Evidence  Act  came  into  operation,  to  induce  Charles 
Collins  to  sue  the  plaintiff,  and  to  believe  that  no  such 
agreement  was  made,  and  to  deter  the  plaintiff  from  calling 
the  defendant  as  a  witness  and  destroy  his  credit,  wrote  a 
letter  purporting  to  be  a  letter  to  the  plaintiff;  but  directed 
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and  sent  it  to  Charies  CoHins,  by  nteon  wheivof  Charies 
Collins  brought  an  action  against  the  present  plaintiff;  and 
that  it  was  referred  to  the  late  F.  Robinson,  Esquire,  bar- 
rister at  taw,  on  the  terms  that  neither  party  should  be 
called  as  a  witness.  That  Mr.  Robinson  made  an  award 
against  the  now  plaintiff.  It  was  contended  that  this  case 
fell  within  the  principle,  that  where  there  is  fraud  and 
intention  that  a  person  should  act  upon  it,  and  damage  sus- 
tained thereby,  an  action  lies:  Langridge  ▼.  Levy  (a).  It 
was  also  contended  that  the  case  was  of  the  nature  of  a 
malicious  prosecution. 

This  action  is  certainly  of  the  first  impression,  and  we 
cannot  see  very  well  on  what  principle  it  is  maintainable ; 
for  Charles  Collins  was  a  party  to  the  agreement,  and  it  is 
to  be  inferred  he  would  know  what  agreement  he  entered 
into.  There  seems  no  doubt  the  defendant  acted  fraudu- 
lently in  sending  this  letter  to  Charles  Collins.  The 
object  as  allied  is  twofold :  first,  to  induce  Charles  Collins 
to  bring  the  action;  and  it  is  diflScult  to  see  that  it  is 
actionable  to  induce  a  third  person  to  bring  a  wrongful 
action.  Again,  it  is  equally  difficult  to  see  how  making  the 
representation  to  neutralize  his  own  evidence,  and  to  deter 
the  plaintiff  from  calling  him  as  a  witness,  is  a  good  cause 
of  action,  when  an  action  could  not  have  been  maintained, 
as  admitted  in  the  aigument,  against  the  defendant  if  he 
had  actually  committed  perjury  to  the  damage  of  the 
plaintiff.  Even  if  this  case  could  be  considered  analogous, 
as  argued,  to  an  action  for  a  malicious  prosecution  or 
malicious  arrest,  it  would  &il,  as  the  suit  is  determined  in 
favour  of  the  defendant  These  are  serious  objections  to 
the  cause  of  action  as  disclosed  in  the  declaration ;  it  is, 
however,  not  necessary  to  decide  the  case  on  these  grounds, 
for  we  think  it  is  not  shewn  by  the  declaration  that  the 

(a)  9  M.  &  W.  1. 
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1859. 


Ck)LLI]T8 
V. 

Cave. 


damage  alleged  is  the  consequence  of  the  alleged  wrongful 
act  of  the  defendant  It  is  not  aUeged,  nor  is  it  to  be 
inferred  fh)m  the  allegations  in  the  declaration,  that  Mr. 
Robinson's  award  was  brought  about  by,  or  was  the  neces- 
sary consequence  of,  the  alleged  letter.  In  the  first  place 
the  reference  of  the  action  with  a  proviso  that  neither  party 
should  be  examined  was  the  act  of  the  plaintiflT;  when  the 
plaindfi^  might  have  filed  his  bill  in  Chancery  against 
Charies  Collins  for  discovery,  he  might  have  refused  to 
refer  without  the  proviso  that  the  plaintiff  might  be  esa- 
mined  It  is  not  alleged  that  the  defendant  was  not  called 
as  a  witness  in  the  arbitration,  or  that  the  facts  were  not 
admitted  before  Mr.  Robinson,  and  he  might  have  con- 
sidered in  law  It  was  no  binding  agreement.  Therefore 
our  judgment  must  be  for  the  defendant 

Judgment  for  the  defendant 


Fe(.  8.  Keen  v.  Priest. 

D  ECL AR ATION.— That  defendant  took  and  distrained 
sheep  of  the  plaintiff's  of  great  value,  then  being  in  and 
upon  certain  land  and  premises,  with  the  appurtenances, 
held  by  one  J.  T.  Sellers  as  tenant  thereof  to  the  Earl  of 
Mornington,  not  for  damage  feasant,  but  for  certain  rent 
then  alleged  to  be  due  from  J.  T.  Sellers  to  the  said  Earl, 
for  and  in  respect  of  the  said  land,  &c ;  the  eatage  of 
which  said  land  was  then  used  and  rented  by  the  plaintiff 
of  the  said  J.  T.  Sellers,  for  the  depasturing  of  the  said  sheep 


Cart  colts  and 
young  steers, 
not  broken  in 
or  osed  for 
harness  or  the 
ploogh,  are 
not  privileged 
from  distress 
as  beasts  which 
gain  the  land. 

In  case  of  a 
distress  by  a 
landlord  for 
rent  doe  from 
his  tenant,  the 
sheep  of  an 
undertenant 
are  privileged 
if  there  are  other  goods  upon  the  premises  sufficient  to  satisfy  the  rent. 

The  owner  of  sheep,  seised  and  sold  under  a  distress  for  rent,  which  was  unlawful  because 
there  were  other  goods  on  the  premises  belonging  to  him  which  might  have  been  distrained  for 
the  same  rent,  is  entitled  to  recover  from  the  distrainor,  not  merely  nominal  damages,  but  the 
full  value  of  the  sheep  so  seised. 


Pui 
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of  the  plaintiff  tar  a  eertain  pniod  wfaidi  then  bad  long  iss9. 
to  ran,  and  whidi  aaid  dieep  contributed  to  manoie  and  till 
the  said  land  and  increase  the  eatife»  &c. ;  and  althoi^ 
dieie  were  then  other  goods  and  chattels,  to  wit  of  the 
plaintiff,  there  distrunaUe  ibr  the  said  rent  in  and  upon 
the  said  land  (not  being  beasts  of  the  plough,  nor  other 
animah  or  chattels,  or  crops  not  distrainable  by  law)^  suffi- 
cient far  a  reasonable  distress  for  the  rent  aforesaid,  jet  the 
defendant  afterwards,  to  wit  &c^  sold  the  said  sheep,  and 
conyerted  and  disposed  of  the  money  arising  from  the  sale 
thereof  to  the  use  of  the  defendant,  contrary  to  the  farm  of 
the  statute,  &c. — Second  count :  Trespass  far  taking  dieep. 
Third  count :  Trorer  far  sheep. 

Plea,  to  the  Brst,  second  and  third  counts :  Not  guilty. 

At  the  trial,  befinre  BrttmnoeUy  B.,  at  the  last  Essex 
Summer  Asrises,  it  appeared  that  the  plaintiff  had 
purchased  of  Sellers  the  after-grsss  of  certain  marshes  at 
Wanstead  which  were  rented  by  Sellers  of  the  Eari  of 
Momington,  and  that  on  the  8th  of  April,  1858,  he  had 
upon  the  marshes  ninety*four  sheep,  some  heifera^  some 
young  steers,  not  being  beasts  of  the  plough,  and  some 
unbroken  cart  colts.  On  the  same  day  the  defendant  seised 
the  sheep  as  a  distress  for  104/.  rent  due  to  the  Earl,  but 
the  rent  baring  been  afterwards  paid  by  Sellers,  the  defend* 
ant  returned  all  the  sheep  except  twelve,  which  he  kept 
and  uldmately  sold  to  satisfy  the  costs  of  the  distress. 
There  was  evidence  that  the  heifers  and  steers  were  of  con* 
siderably  greater  value  than  the  amount  of  the  rent  and 
expenses,  but  it  appeared  that  some  of  the  cattle  might 
have  escaped  into  an  adjoining  field.  It  was  admitted  that, 
if  the  horses  were  distrainable,  the  pluntiff  might  have 
satisfied  the  rent  without  taking  the  sheep. 

Upon  these  facts  the  learned  Judge  told  the  jury  that  in 
his  opinion  the  horses  were  distrainable,  but  he  asked  them 
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whether  there  were  cattle  enough  on  the  land,  besides  the 
horses,  to  satisfy  a  distress  for  I2O/.9  being  the  amount  of 
the  rent  and  a  reasonable  sum  for  expenses.  The  jury 
found  that  without  taking  the  horses  into  account,  there 
was  not  enough.  The  verdict  was  entered  for  the  plaintiff 
for  I5/.9  the  value  of  the  sheep,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  verdict  or  to  reduce  the 
damages  to  Is, 

Bovill^  in  Michaelmas  Term  (Nov.  10),  moved  accord- 
ingly-— ^be  question,  whether  the  horses  were  distrainable, 
depends  upon  the  51  Hen.  3,  stat.  4,  which  enacts, — *^  Que 
nul  home  de  religion  ne  auter  soit  distreine  per  ses  beasts 
queux  gainont  son  terre,  ne  par  ses  barbits,  pur  la  det  le 
roy,  ne  pur  la  det  de  auter  home,  ne  pur  auter  encheson 
per  les  bailiffes  le  roy,  ne  per  autres,  tanque  come  il  trove 
auters  chateux  sufficient  dont  ilz  poient  lever  le  det,  ou  que 
suffist  sa  demaund,**  &c  (a).  The  words  **  queux  gainont 
son  terre,"  in  this  statute,  mean  something  more  than  beasts 
of  the  plough — in  the  Articuli  supra  Chartas,  28  Ed.  1, 
St.  3,  c.  12,  ^'bestes  des  charues"  (&).  It  may  well  mean 
beasts  which  manure  his  land.  In  Ducange's  Glossary,  the 
word  gagnagium  is  defined,  Peculium  agricohBy  quo  nomine, 
comprehenduntur  omnia  tam  jumentd,  quam  alia  instrumeniat 
qvaadcultum  agrorum  etfruges  colligendas  sunt  necessaria  (c). 
[  Watson,  B. — Those  statutes  are  only  in  affirmance  of  the 
common  law.] — Secondly,  though  sheep  are  privileged 
from  distress,  that  is  only  when  they  are  the  property  of 
the  tenant  There  is  no  reason  for  the  application  of  the 
rule  to  the  case  of  sheep  belonging  to  a  stranger,  and  the 

(a)  See  2  Inst.  133.  j^.,  shall  not  be  distrained,  if 

{h)  2  Inst.  565.  there  be  other  sufficient  distress,'* 

(c)  In  Com.  Dig.  Distress  (C),  referring  to  51  H.  3 ;  2  Inst  132 ; 

it  is  said :— "  Beasts  of  the  plough,  Co.  Litt  47  a. 

or  which  improve  the  land,  as  sheep 
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language  of  the  statute  does  not  warrant  it     The  words        1869. 
are,  '*no  man  shall  be  distrained  by  his  sheep."    Thirdly, 
the  plaintiff  is  only  entitled  to  nominal  damages,  because 
he  sustained  no  real  injury  by  the  defendant  having  dis- 
trained the  sheep  instead  of  the  colts  and  steers. 

Cur.  adv.  vult 
In  the  same  Term  (Nov.  15), 

Bramwell,  B.,  said.—  The  Court  think  that  in  this  case 
there  ought  to  be  a  rule  upon  the  question  whether  the 
damages  should  have  been  merely  nominal.  With  regard 
to  the  other  point,  whether  the  colts,  steers  and  heifers  were 
animals  that  gained  the  land,  we  are  of  opinion  that  they 
were  not  In  fact  they  were  not  capable  of  being  used  for 
that  purpose  at  the  time.  As  to  the  point  whether  the 
statute  applies  to  the  case  of  a  sub*  tenancy,  the  argument 
being  that  the  words,  **  no  man  shall  be  distrained  by  his 
sheep,"  apply  only  in  cases  where  the  person  distrained  is 
the  owner  of  the  sheep,  we  think  that  fails,  and  that  the 
statute  applies  in  every  case,  whether  there  is  an  immediate 
tenancy  between  the  occupier  and  the  distrainor,  or  whether 
there  be  no  immediate  tenancy.  On  this  point  the  rule 
must  be  refused.  But  there  will  be  a  rule  to  shew  cause 
why  the  damages  should  not  be  reduced  to  one  shilling. 

Against  the  rule  so  granted, 

Hawkins  and  Malcolm  now  shewed  cause.  —  There  is 
nothing  to  prevent  the  plaintiff  from  recovering  the  full 
▼aloe  of  the  sheep.  He  has  a  verdict  on  the  count  in  trover. 
In  trover  the  damages  are  the  value  of  the  goods  seized : 
Finch  V.  Blount  (a),  Gittard  v.  Brittan(b)y  M'Leod  v. 
M*Ghie  (c).     It  will  be  alleged  that  the  defendant  might 

(fl)  7  C.  &  P.  478.  (6)  8  M.  &  W.  575. 

(e)  2  M.  &  G.  326. 

VOL.  IV. — N.  8.  R  £XCH. 
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have  distrained  the  colts  and  cattle^  and  that  if  he  had 
done  80  the  plaintiff  would  have  had  no  redress.  But  it  is 
no  answer  to  an  action,  or  claim  for  damages  for  taking 
and  detaining  goods  under  an  illegal  warrant,  that  the 
goods  might  have  been  lawfully  detained  under  a  legal 
warrant.  [^fVatsoHf  B. — In  a  case  on  the  Northern  Circuit, 
for  distraining  a  tenant's  goods  before  sunrise,  Cresnoelly  J., 
directed  the  jury  that  the  plaintiff  was  entitled  to  the  full 
value  of  the  goods  taken.]  This  is  not  an  action  for  an 
irregularity  in  the  distress,  but  for  taking  that  which  the 
plaintiff  had  no  right  to  take  at  alK  The  plaintiff  might 
have  replevied  and  got  back  his  sheep.  [^Bramtoen,  B. — In 
Nargatt  v.  Nias(a),  the  Court  of  Queen's  Bench  held  that 
trespass  lay  for  taking,  under  a  distress  for  rent,  tools  of 
trade  not  in  use,  where  there  were  other  goods  on  the 
premises  suflScient  to  satisfy  the  distress.] 

Bomllf  in  support  of  the  rule. — In  the  present  case  rent 
was  due,  and  the  defendant  had  a  right  to  distrain.  There 
were  two  descriptions  of  chattels  on  the  premises,  which  the 
plaintiff  was  at  liberty  to  seize.  First,  cattle ;  secondly,  if 
the  cattle  were  not  of  sufficient  value,  the  sheep.  The 
11  Geo.  2,  c.  19,  s.  19,  enacts  that,  ^' where  any  distress 
shall  be  made  for  any  kind  of  rent  justly  due,  and  any 
irregularity  or  unlawful  act  shall  be  afterwards  done  by  the 
parties  distraining,  &c.,  the  parties  aggrieved,  &c.,  shall 
recover  full  satisfaction  for  the  special  damage  he,  she  or 
they  shall  have  sustained  thereby,  and  no  more.**  The 
plaintiff  sustained  no  real  damage  by  the  taking  of  the 
sheep  instead  of  the  colts  and  steers.  [Bramwellf  B. — 
The  plaintiff  might  have  rescued  the  sheep :  Com.  Dig. 
Distress  (D.  6).]  In  Proudlave  v.  Ttoemhw  (i),  Rodgers  v. 
Parker  (c)  and  Lucas  v.  Tarkton  {d)y  it  was  held  that  the 

(a)  28  L.  J.,  Q.  B.  143.  (c)  IS  C.  B.  112. 

(6)  1  Cro.  &  Mee.  326.  {d)  3  H.  &  N.  116. 
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meaflore  of  damages  in  actions  for  irregular  distresses  is  the  1859. 
amount  of  injury  sustained.  In  Knight  v.  Egerion  (a),  an 
action  on  the  case  for  selling  goods  distrained  for  rent,  with- 
out appraisement,  it  was  held  that  the  measure  of  damages 
was  the  value  of  the  goods  minus  the  renL  The  sale  in 
that  case  was  wholly  unlawful.  In  Harvey  v.  Pocock  (b\ 
where  a  landlord  distrained  for  rent,  amongst  other  things, 
goods  which  were  not  distrainable  in  law,  as  looms  in  work, 
there  being  sufficient  without  them  to  satisfy  the  rent,  and 
the  tenant  paid  the  amount  of  the  rent  and  costs  of  distress, 
upon  which  the  distress  was  withdrawn,  it  was  held  that 
the  tenant  was  entided  in  an  action  of  trespass  to  recover 
only  the  actual  damage  sustained  by  the  taking  of  those 
goods. 

Martin,  B. — The  rule  must  be  discharged.  Sheep  are 
not  distrainable  if  there  are  other  goods  liable  to  distress, 
upon  the  premises ;  as  in  the  present  case  there  were  other 
goods,  the  sheep  might  have  been  rescued.  No  authority 
has  been  produced  to  shew  that  the  owner  can  only  recover 
one  shilling  damages  instead  of  the  value  of  the  sheep 
seized.  It  is  a  general  rule,  that  if  a  man  does  an  illegal 
act,  he  is  responsible  for  the  consequences  of  it.  It  is  no 
answer  to  say  that  the  defendant  might  have  seized  other 
goods.  The  plaintiff's  sheep  having  been  sold,  he  is  entitled 
to  recover  their  value. 

Watson,  B. — I  am  of  the  same  opinion.  From  the 
earliest  period  of  our  history,  it  has  been  the  law  that  sheep 
are  not  distrainable,  if  there  are  other  goods  on  the  premises 
sufficient  to  satisfy  the  debt  The  seizure  was  therefore 
wholly  illegal.  If  the  plaintiff  had  replevied,  he  would  have 
been  entitled  to  a  return  of  the  sheep.     The  defendant 

(a)  r  Exck.  407.  (4)  11  M.  &  W,  740. 
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never  had  any  rightful  possession  of  the  sheep,  therefore 
the  case  does  not  come  within  the  11  Geo.  2,  c.  19.  The 
cases  cited  for  the  defendant  are  cases  where  the  distress 
was  lawful,  but  the  subsequent  conduct  of  the  distrainor 
was  irregular. 


Bramwell,  B. — I  entirely  agree  with  the  rest  of  the 
Court.  The  rule  was  granted  after  some  hesitation.  The 
act  complained  of  was  one  of  trespass.  In  trespass  for 
taking  goods,  the  measure  of  damages  is  the  value  of  the 
goods. 

Rule  discharged. 


Feb.  12.       Fletcher  and  Rose  v.  The  Great  Western  Railway 

Company. 


ri^ 


a  railway 
Company, 
having  pur- 
chased land 
for  the  purpose 
of  their  rail- 
way by  agree- 
ment, and 
having  taken 
a  conveyance 
in  the  form 

E'ven  in  the 
inds  Clauses 
Consolidation 


X  HIS  was  a  special  case  stated  by  order  of  nisi  prius. — 
The  declaration  stated,  that  the  defendants  were  authorized 
to  construct,  and  did  construct  a  certain  railway,  called 
the  Birmingham,  Wolverhampton  and  Dudley  Railway,  by 
**The  Birmingham,  Wolverhampton  and  Dudley  Railway 
Act,  1846 :"  that  the  plaintifls  were  the  owners  of  mines 
and  minerals,  in  the  county  of  Stafford,  lying  under  the 
railway  of  the  defendants,  and  withifi  forty  yards  thereof, 
Schedule  (A.)t  ^"^  ^^^  entitled  to  work  and  get  the  same,  and  were 
willing  to  '°^  desirous  of  working  the  same ;  and  that  the  plaintiffs,  on 
ml^HT^r     *®  ^^^^  °^  November,  1857,  gave   the   defendants  due 

notice  of  the  notice  in  writine  of  their  intention  so  to  do  after  the  ex- 
owner's  in-  ° 

tention  to  work 

them,  punuant  to  s.  78  of  the  Railways  Clauses  Consolidation  Act,  1 845,  is  not  entitled  to  the 
adjacent  or  subjacent  support  of  the  minerals ;  but  the  owner  is  entitled  to  get  them  notwith- 
standing that  the  getting  of  such  minerals  would  cause  the  surface  to  subside. — Hdd,  accord- 
ingly, that  where,  under  such  circumstances,  the  Company  had  given  notice  that  the  working  of 
the  mines  was  likely  to  damage  the  works  of  the  Company,  the  owner  of  the  minerals  was 
entitled  to  reooTer  compensation  which  had  been  assossea  under  the  76th  section. 
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piration  of  thirty  days  from  the  giving  of  such  notice :  that 
the  defendants,  on  the  I7th  of  December,  1857,  gave  notice 
to  the  plaintiffs,  that  it  appeared  to  the  defendants,  that  the  v. 

working  of  a  certain  portion  of  the  said  mines  and  mmerals,     Westebk 
was  likely  to  damage  the  works  of  the  railway ;  and  that 
the  defendants  were  willing  to  make  compensation  for  such 
portion  of  the  said  mines  and  minerals  to  the  plaintiffs : 
that  the  plaintifls  and  defendants  did  not  agree  as  to  the 
amount   of   such   compensation  :    that   the   compensation 
claimed  by  the  plaintiffs  exceeded  50/.,  and  the  plaintiffs 
desired  such  question  of  compensation  to  be  tried  before  a 
special  jury,  and  gave  due  notice,  on  the  26th  of  March, 
1858,  of  such  desire  to  the  defendants  before  the  defendants 
had  issued  any  warrant  to  the  sheriff^,  &c. :  that  the  defend- 
ants duly  issued  their  warrant,  under  their  common  seal,  to 
the  sheriff^  of  the  county  of  Stafford,  requiring  him  to  nomi- 
nate a  special  jury  for  such  trial,  and  a  special  jury  was  duly 
nominated  and  reduced  by  the  said  sheriff:  that  the  sheriff 
duly  summoned  the  twenty  special  jurymen  remaining  after 
such  reduction,  to  meet  on  &c.,  at  &c.,  such  time  not  being 
less  than  fourteen  nor  more  than  twenty-one  days  afler  the 
receipt  of  such  warrant,  and  such  place  not  being  more 
than  eight  miles  distant  from  the  said  mines  and  minerals ; 
and  forthwith  gave  notice  to  the  defendants  of  the  time  and 
place  so  appointed  by  them :   that,  at  the  same  time  and 
place,  the  plaintiffs  and  defendants,  by  their  agents,  the 
twenty  special  jurymen  and  the  sheriff  being  present,  the 
twelve  jurymen  who  first  appeared  on  their  names  being 
called  over,  made  oath  that  they  would  truly  assess  such 
compensation,  &c :  that  the  question  of  such  compensation 
was  duly  inquired  into,  &c.,  and  the  compensation  assessed 
by  the  said  jury  to  the  plaintiffs  was  lOOL  ;  and  the  sheriff 
gave  judgment  for  the  said  sum,  and  the  said  verdict  and 
judgment  was  signed  by  the  sheriff,  and  being  so  signed 
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was  duly  delivered  to  the  clerk  of  the  peace  for  the  county : 

yet  the  defendants  have  not  paid,  &c. 

»•  The   defendants   pleaded.  — That,  before  the   plaintifis 

Webterk     became  owners  of  the  said  mines  and  minerals,  the  defend- 
Railway  Co.  .  ^     _  -.    ,  .  i     * 

ants,  m  pursuance  of  the  powers  of  the  said  Act,  were 

seised  in  their  demesne  as  of  fee,  of  the  lands  under  which 
the  said  mines  and  minerals  were  (save  and  except  the  said 
mines  and  minerals),  under  a  deed  of  conveyance  to  them, 
executed  by  Sir  Francis  Scott  and  Lady  Emily  Foley,  and 
had  become  so  seised,  and  the  land  was  so  conveyed,  for  the 
purpose  that  the  defendants  should  make  a  part  of  their  rail- 
way upon  the  same,  of  which  Sir  F.  Scott  and  Lady  Emily 
Foley  at  the  time  of  the  conveyance  had  notice :  that  the 
plaintiffs,  afterwards,  and  after  the  making  of  the  railway 
upon  the  said  land,  became  the  owners  of  the  said  mines  and 
minerals  by  virtue  of  a  certain  grant  and  conveyance  thereof 
to  them  made  by  Sir  F.  Scott  and  Lady  Emily  Foley ;  and 
that  the  plaintifis,  when  they  became  such  owners,  had  full 
notice  that  the  said  land,  and  the  surface  thereof,  had  been 
so  purchased  by  and  conveyed  to  the  defendants  for  the 
purpose  aforesaid ;  and  that  part  of  the  said  railway  had  been 
so  made  upon  the  same :  that  before  and  at  the  time  when 
the  plaintijflps  became  such  owners,  the  defendants  had,  by 
virtue  of  the  said  conveyance  to  them,  and  by  reason  of  their 
having  so  made  part  of  the  said  railway  upon  the  said  land 
and  surface,  become  and  then  were  entitled  to  reasonable 
adjacent  and  subjacent  support  for  their  railway,  of  which 
the  plaintiffs  then  had  notice ;  and  that  the  working  of  the 
said  mines,  of  which  the  plaintiffs  gave  such  notice  as  in 
the  declaration  mentioned,  would,  and  must  have  taken 
away  and  destroyed  the  said  adjacent  and  subjacent  sup- 
port ;  and  that  such  taking  away  and  destruction  of  support 
were  and  are  the  damage  likely  to  accrue  to  the  said  works, 
in  the  said  notice  mentioned ;  and  that  the  defendants  gave 
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the  notice  in  order  to  prevent,  and  because  they  had  no        185D. 
other  means  of  preventing,  the  plaintifls  from  taking  awaj     }~^^^^ 
and  destroying  such  adjacent  and  subjacent  support,  by  »• 

,  Great 

wonmg  the  mines,  and  not  otherwise,  and  because  great  VfEnmrnm 
injury  and  damage  would  have  been  done  to  the  railway  by 
the  said  taking  away  and  destroying  the  adjacent  and  sub- 
jacent support ;  and  that,  upon  the  holding  of  the  inquisition, 
the  defendants  appeared  and  protested  that  they  were  not 
liable  to  pay  any  compensation  for  the  mines,  and  that  they 
would  not  be  bound  by  the  finding  of  the  jury  as  to  the 
amount  of  such  compensation ;  and  that,  upon  the  holding 
of  the  inqubition,  the  jurors  gave  a  verdict  that  the  getting 
of  the  mines  would  cause  the  subsidence  of  parts  of  the 
railway ;  and  further,  that  if  there  were  no  railway  upon 
the  land,  the  getting  of  the  said  mines  would  cause  the 
land  and  the  surface  thereof  to  subside. 

The  plaintifis  took  issue  upon  the  plea. 

The  facts  relied  on  by  the  defendants  as  proving  their 
plea  are  the  following: — 

Sir  F.  Scott  and  Lady  Emily  Foley  being  seised  in  £ee, 
in  equal  moieties,  of  the  land  containing  the  minerals  in 
respect  o[  which  compensation  was  claimed,  by  a  written 
agreement,  dated  the  8tb  of  June,  1852,  contracted  to  sell 
part  thereof  to  the  defendants,  and  on  the  24th  of  June, 
1852,  by  deed,  conveyed  such  part  to  the  defendants.  On 
the  30th  of  June,  1854,  Sir  F.  Scott  and  Lady  Emily 
Foley,  by  another  written  agreement,  contracted  to  sell  the 
residue  of  the  said  land  to  the  defendants,  and  the  same 
was  conveyed  by  them  to  the  defendants  by  a  deed  dated 
the  21st  of  December,  1854.  The  first  mentioned  deed 
was  as  follows :— '*  We,  Sir  Francis  Scott,  Baronet,  the 
owner  in  fee  of  one  undivided  moiety  of  the  hereditaments 
hereinafter  conveyed,  and  the  Right  Honorable  Emily 
Foley,  commonly  called  Lady  Emily  Foley,  the  owner  in 
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1869.  fee  of  the  other  undivided  moiety  of  the  hereditaments 

^^[^^  hereinafter  conveyed,  In  consideration  of  the  sum  of  7940il 

^-  paid  to  us  in  equal  moieties,  pursuant  to  **  The  Birming- 

Wbbtbrw  ham,  Wolverhampto'n   and   Dudley  Railway  Act,   1846," 

Railway  Co*   «,».,,  -rk   ■« 

by  the  Birmingham,  Wolverhampton  and  Dudley  Railway 
Company  incorporated  by  the  said  Act,  Do  hereby  convey 
to  the  said  Company,  their  successors  and  assigns,  All 
those  pieces  of  ground  situate  at  Bradley  in  the  parish  of 
Sidgley,  and  in  the  township  of  Bilston  in  the  parish  of 
Wolverhampton,  in  the  county  of  *  Stafford,  containing 
7  a.  1  r.,  &c.,  and  also  all  buildings  and  erections  now  stand- 
ing and  being  on  the  said  pieces  of  land  or  any  part  thereof, 
the  particular  shape,  boundaries  and  position  of  which  said 
pieces  of  ground  are  delineated  in  the  plan  hereupon  in- 
dorsed, and  which  said  pieces  are  numbered  37  and  38  in 
the  map  and  book  of  reference  of  the  said  railway  deposited 
&c. :  together  with  all  ways,  rights  and  appurtenances 
thereto  belonging,  and  all  such  estate,  right,  title  or  inte- 
rest in  and  to  the  same,  as  we  are,  or  shall  become  seised  or 
possessed  of,  or  are  by  the  said  Act  empowered  to  convey : 
To  hold  the  said  premises  to  the  said  Company,  their 
successors  and  assigns,  for  ever,  according  to  the  true  in- 
tent and  meaning  of  the  said  Act  In  witness  whereof  we, 
the  said  Francis  Scott  and  Lady  Emily  Foley,  have  here- 
unto set  our  hands  and  seals,  this  24th  day  of  June,  1852. 
"Francis  (l. a)  Scott.        Emily  (l. s.)  Foley." 

The  deed  of  the  21st  day  of  December,  1854,  was,  with 
the  exception  of  the  mere  description  of  the  parcels  and 
the  date,  in  precisely  the  same  terms. 

The  defendants  purchased  and  acquired  the  land  for 
the  purpose  only  of  making  the  railway  by  the  Act  autho- 
rized to  be  made,  and  Sir  F.  Scott  and  Lady  Emily  Foley 
knew  that  fact.  And  it  is  the  fact,  as  alleged  in  the  plea, 
that  the  plaintiffs,  after  the  making  the  railway  upon  the 


Flbtchu 
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laDdy  became  the  owners  of  the  mines  and  minerals,  bj        1859. 
▼irtae  of  a  conveyance  by  the  said  Sir  F.  Scott  and  Lady 
Emily  Foley;  and  they,  the  plaintiff^  knew  that  the  sur- 

OftBAT 

hce  of  the  land  had  been  purchased  by,  and  conveyed  to      Wmtbrii 
the  defendants  for  the  purpose  aforesud,  and  that  part  of 
the  railway  had  been  made  upon  it. 

The  working  of  the  mines  would  have  taken  away  and 
destroyed  the  adjacent  and  subjacent  support  of  the  rail- 
way, and  such  taking  away  and  destruction  of  support 
were,  and  are  the  damage  likely  to  accrue  to  the  said  works 
referred  to  in  the  plaintifls'  notice. 

On  the  inquisition,  the  defendants  appeared  and  made 
the  protest  mentioned  in  the  plea;  but  they  also  went  on 
and  contested  the  amount  of  compensation* 

The  following  is  a  copy  of  that  part  of  the  inquisition  to 
which  the  last  allegation  in  the  defendants'  plea  relates, 
and  the  Bndings  are,  as  alleged  in  the  plea,  true  in  point 
of  fact 

The  jury  assess  and  give  a  verdict  for  the  sum  of  lOOil, 
to  be  paid  by  the  said  Company  to  the  said  R.  Fletcher 
and  D.  Rose  by  way  of  compensation  in  respect  of  the  said 
mines  of  thick  coal  under  and  near  to  such  parts  of  the 
said  railway  as  were  in  the  notice  of  the  Company,  dated 
the  19th  of  December,  1857,  referred  to.  And  the  jurors 
further  find  and  give  a  verdict-  that  the  getting  of  the  said 
last  mentioned  mines  would  cause  the  subsidence  of  parts 
of  the  said  railway;  and  further  find  and  give  a  verdict 
that,  if  there  were  no  railway  upon  the  said  lands,  the 
getting  of  such  mines  would  cause  the  said  lands  and  the 
surface  thereof  to  subside. 

The  questions  for  the  opinion  of  the  Court  are :  First, 
Whether  the  verdict  is  to  be  entered  for  the  plaintifls. 
Secondly,  If  not,  whether  the  plaintifls  are  entitled  to 
judgment  non  obstante  veredicto.     If  the  first  question  is 
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1859.        answered  in  the  affirmative,  a  verdict  for  100/.  and  jadg* 
J^'^^^'^^      ment  thereon  are  to  be  entered  for  the  plainttA  &a 

9. 
OHKAT  , 

Wbstbrh  Gray  (with  whom  was  Kettle)  argued  for  the  plaintiffs. — 

The  question  in  the  present  case  is  whether  a  Railway 
Company,  purchasing  land  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845,  acquires  a  right 
to  the  support  of  the  subjacent  and  adjacent  strata,  so  that, 
when  the  owner  of  the  minerals  desires  to  work  them,  he 
is  not  to  be  entitled  to  compensation  if  he  cannot  work 
them  without  letting  down  the  snrfiu:e.  By  the  77th 
section  of  the  Railways  Clauses  Consolidation  Act,  1845 
(8  &  0  Vict  c.  20),  it  is  enacted  that  the  Company  shall 
not  be  entitled  to  any  mines  of  coal,  &c.,  under  any  land 
purchased  by  them,  except  only  such  parts  thereof  as  shall 
be  necessary  to  be  dug,  or  carried  away,  or  used  in  the 
construction  of  the  works,  unless  the  same  shall  have  been 
expressly  purchased;  and  all  such  mines,  excepting  as 
aforesaid,  shall  be  deemed  to  be  excepted  out  of  the  con- 
veyance of  such  lands,  unless  they  shall  have  been  expressly 
named  therein  and  conveyed  thereby.  By  section  78,  if  it 
appear  to  the  Company,  that  the  working  of  mines  under 
the  railway  is  likely  to  damage  the  works  of  the  railway, 
the  owner  shall  not  work  them ;  and  if  the  Company  and 
the  owner  do  not  agree  as  to  the  amount  of  compensation, 
the  same  is  to  be  settled  as  in  other  cases  of  disputed 
compen8ation«  At  the  time  of  the  passing  of  this  Act  it 
was  no  new  thing  to  empower  companies  to  take  lands  for 
the  purpose  of  their  undertakings.  The  scheme  has  been 
that,  on  taking  the  land,  the  companies  should  pay  only 
for  the  surface.  If  there  are  minerals  under  the  land  they 
are  reserved  to  the  owners,  and  various  provisions  have 
been  made  to  meet  the  case  of  the  owner  desiring  to  get 
the  minerals  under  the  land  taken.     In  Canal  Acts  there 
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are  genenllj  daoses  enacdiig  that  the  owner,  wbeo  deai-  18S9. 
rou8  of  wotting  mineiak  under  or  within  a  spedfied  dis- 
tance of  the  canal,  shall  give  notice  to  the  Companj,  who 
may  inspect  the  mine  to  see  what  portion  of  the  mineiak 
may  be  gotten,  and  if  the  Company  does  not  then  make 
compensation  the  owner  is  allowed  to  work  the  minerals. 
It  often  happens  that  such  companies  allow  the  owner  to 
get  the  minerals,  and  the  land  to  fall  in,  and  afterwards 
raise  the  banks  of  the  canal,  this  being  found  cheaper  than 
purchasing  the  minerals.  In  Tlu  Wyrkjf  mnd  Estmgtom 
Carnal  Campamy  ▼.  Bradley  (a)  it  was  held  that  a  Company 
so  constituted  could  not  maintain  an  action  against  a  coal 
owner  for  an  injury  to  their  canal,  the  Company  having 
neglected  to  purchase  the  minerals.  7%e  Dudley  Canal 
Namgaiion  Campaxy  v.  Grazebrook  (6)  is  a  case  upon  a 
similar  act  of  parliament.  Bayley,  J.,  there  points  out  that 
the  Company  do  not  pay  to  the  landowner  more  than  the 
value  of  the  surface;  that  the  Company  are  relieved  from 
the  great  expense  of  buying  the  minerals,  along  the  whole 
line  of  the  intended  canal,  in  the  first  instance,  before  it  is 
constructed,  and  are  enabled  to  postpone  the  purchase  of 
them,  until  the  time  when  the  owners  really  want  to  get 
them;  and  that,  when  that  happens,  the  Company  have 
an  option  either  to  buy,  in  which  case  the  landowner  can- 
not get  the  minerals,  but  is  fully  compensated  for  the  loss 
of  his  right ;  or  not  to  buy,  in  which  case  he  receives  no 
compensation  at  all,  and  his  right  to  get  the  minerals 
ought  to  remain  as  complete  as  if  no  canal  had  been  made. 
Accordingly,  the  Court  held  that  the  only  reasonable  mode 
of  construing  a  proviso,  that  in  working  such  mines  and 
ndnerale  no  injury  be  done  to  the  said  naviyationy  was  to  con- 
strue it  with  some  qualification ;  viz.  either  that  the  party 
working  the  mines  is  to  do  no  unnecessary  damage  to  the 
(a)  7  East,  d6S.  (6)  1  B.  &  Ad.  59. 


Flktobke 


250  EXCHEQUER   REPORTS.     . 

1869.        navigation,  or  no  extraordinary  damage  by  working  them 
out  of  the  usual  mode.     The  case  of  The  Dudley  Canal 
».  NamgatUm  Company  v.  Orazebrook  (a)  was  never  disputed 

Or  BAT 

Westben  down  to  the  time  when  the  Railways  Clauses  Consolidation 
Act  passed,  and  the  evident  intention  of  the  77th,  78th  and 
79th  sections  is  to  establish  a  rule  for  railway  companies  in 
accordance  with  that  decision. 


Whateky  (with  whom  was  Phip8<m\  for  the  plaintifis. — The 
Company  purchased  the  land  in  question,  and  took  a  con- 
veyance of  it  with  **  all  ways,  rights  and  appurtenances  there- 
unto belonging  and  appertaining."  It  is  admitted  that  the 
mines  and  minerals  are  not  included  under  these  words,  but 
a  right  of  support  is  included.  Such  right  is  one  of  the 
ordinary  incidents  of  property :  Smart  v.  Morton  {b\  Hum- 
phries  V.  Brogden  (c),  Rawbotham  v.  Wilson (d).  After  the 
sale,  Sir  Francis  Scott  and  Lady  Emily  Foley  could  not  have 
let  down  the  land,  and  thereby  derogated  from  their  own 
grant.  [Pollock,  C.  6. —  The  argument  would  be  conclusive 
but  for  the  77th,  78th  and  79th  sections  of  the  Act.]  The 
Act  was  intended  to  apply  to  all  mines  whether  under 
or  adjoining  the  railway,  but  not  to  cases  between  vendor 
and  purchaser.  This  was  a  purchase  by  agreement,  and 
not  under  the  compulsory  powers  of  the  AcL  If  an 
adjoining  owner  desires  to  work  his  mines  he  may  require 
compensation,  or  be  entitled  to  work  them ;  but  there  is 
nothing  to  enable  a  person,  who  has  voluntarily  sold  his 
land  at  a  high  price  for  the  purpose  of  the  railway,  to 
deprive  the  land  of  that  support  which  is  necessary  to 
enable  the  Company  to  use  it  for  the  purpose  for  which  he 
has  sold  it  Here  the  jury  have  found  that  if  the  coal  is 
gotten  the  land  will  sink.    Notwithstanding  any  right  to  use 

(a)  1  B.  &  Ad.  59.  (c)  12  Q.  B.  739. 

(h)  5  E.  &  B.  30.  (d)  8  £.  &  B.  123. 
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the  coal,  the  owner  cannot  get  it  so  as  to  afiect  the  safety        1859. 
of  the  line.     In  7^  Caledonian  Railway  Company^  appeU     ^^^^^ 

lanUj  Sprotf  respondent  (a\  the  House  of  Lords  held  that  9. 

Great 

a  conveyance  of  land  to  a  railway  company,  for  the  purposes  WwmH 
of  the  line,  gives  a  right  by  implication  to  all  reasonable 
adjacent  and  subjacent  support  connected  with  the  subject 
matter  of  the  conveyance ;  and  that,  therefore,  although  in 
the  conveyance  to  the  railway  company  the  minerals  were 
reserved,  the  grantor  was  not  entitled  to  work  them,  even 
under  his  own  land,  in  any  manner  calculated  to  endanger 
the  railway.  [Wationt  6. — It  does  not  appear  that  the 
railway  company  in  that  case  had  any  power,  as  they  have 
under  this  Act,  to  stop  all  mining  if  they  chose.]  . 

Pollock,  C.  6. — The  plaintifi  are  entitled  to  recover 
the  sum  awarded  to  them.  It  was  contended,  on  the  part 
of  the  defendants,  that  the  conveyances  having  been  by 
agreement  between  the  parties,  the  case  differs  from  that  of 
a  purchase  under  the  compulsory  clauses  of  the  Act,  and 
that  the  clauses  in  question  are  not  intended  to  interfere 
with  the  common  law  rights  of  the  parties.  Possibly  the 
provisions  may  be  unjust,  or  in  contravention  of  the 
common  law  rights  of  the  parties ;  but  their  meaning  is 
clear,  and  the  Legislature  having  pronounced,  we  are  bound 
to  decide  acconlingly.  The  77th  section  provides  that 
mines  shall  be  deemed  to  be  excepted  out  of  the  convey- 
ance, unless  they  shall  have  been  expressly  named  therein, 
and  conveyed  thereby.  That  is  enacted  of  all  land  pur- 
chased by  any  company  constituted  under  the  Act.  Now 
this  land  was  purchased  by  the  Company,  in  the  form  given 
by  the  Lands  Clauses  Consolidation  Act.  The  conse- 
quence is,  that  the  Company  purchased  land,  expressly 
excepting  the  minerals,  which  continued  to  belong  to  the 

(a)  2  Mscqueen,  449. 


252 


EXCHEQUER    REPORTS. 


1859.        former  owners  of  the  soil.     The  78tb  section  provides  that 
j^^^     minesy  under  the  railway,  shall  not  be  worked,  if  the  Com- 
pany are  willing  to  purchase  them.     All  persons  owning 


Gasat 


WiuTBBii  mines  are  put  on  the  same  footing,  whether  they  are  merely 
owners  of  mines  under  the  railway,  or  persons  who  have 
sold  the  surface  reserving  the  minerals.  If  the  Company 
are  unwilling  to  purchase,  the  owner  may  work  the  mines.  If 
the  Company  think  that  it  is  for  their  interest  to  exclude 
the  owner  from  getting  the  coal,  in  order  to  avoid  the  risk 
of  mischief  to  their  works,  they  may  stop  him  by  buying  the 
coal.  If  they  are  indifferent  about  it,  or  cannot  afford  to 
buy,  the  owner  may  proceed  to  get  the  coal  in  the  usual 
way.     The  plaintifis  are  therefore  entitled  to  judgment 

Martin,  B. — I  am  of  the  same  opinion.  The  Lands 
Clauses  Consolidatiou  Act,  1845  (8  &  9  Vict  c  18),  and 
the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict 
c.  20),  form  a  code  of  law  under  which  these  public  under- 
takings are  constituted.  There  is  a  provision  in  the  Lands 
Clauses  Consolidation  Act  for  the  taking  of  lands  by  agree- 
ment, and  a  form  is  given.  Here,  in  pursuance  of  an 
agreement  between  Sir  F.  Scott  and  Lady  Emily  Foley, 
and  the  defendants,  the  conveyance  of  the  24th  of  June, 
1852,  was  executed*  It  is  clear  that  the  land  was  pur- 
chased under  the  Act,  and  not  under  the  ordinary  contract 
between  vendor  and  vendee.  The  conveyance  would  have 
been  void  at  common  law.  There  is  no  doubt  that  the 
defendants  bought  by  agreement,  in  the  same  way  in  which 
railway  companies  purchase  land.  I  see  no  reason  to  sup- 
pose that  the  provisions  made  by  the  sections  in  question, 
are  not  perfectly  just  The  defendants  never  bought,  or 
paid  for  the  mines,  but  only  what  they  were  entitled  to 
buy,  reading  the  Acts  together.  The  77th  section  shews 
that  the  mines  are  not  conveyed,  because  they  are  not 
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expressly  conveyed.    They  remained  in  Sir  F.  Scott  and       1859. 
Lady  Emily  Foley,  not  by  reaenratioo,  as  in  The  Caledonian     ^^^^^^ 
BoMhoay  Company  v.  Sproi  {a),  but  by  the  act  of  the  Legis- 


9. 

Great 


Uture.     The  78ih  section  provides  that,  the  mines  being     Wkmbbr 

^  .  .  .  ^    Railway  Co. 

excepted,  the  owner  shall  only  have  a  conditional  right  to 

work  them,  and  enables  the  Company  to  take  steps  to  pre- 
vent any  chance  of  injury  to  the  railway.  The  79th  section 
makes  provision,  that  in  case  of  the  Company  being  unwil- 
ling to  purchase  the  minerals,  the  owner  must  get  them  in 
a  proper  and  careful  manner.  Railway  companies  are, 
therefore,  protected  from  being  obliged  to  buy  mines  which 
they  do  not  want;  they  are  enabled  to  buy,  to  secure 
themselves  from  injury,  and  if  they  do  not  choose  to  buy, 
the  owner  is  bound  to  use  proper  care  in  working.  TTie 
Caledonian  Railway  Company  v.  Sprot  (a)  did  not  turn 
upon  this  act  of  parliament,  but  upon  the  construction  of  a 
conveyance  regulating  the  rights  of  the  parties  as  between 
themselves.  The  plaintifls  are  entitled  to  have  the  verdict 
entered  for  them.  The  plea  is  bad ;  therefore  every  aver- 
ment in  it  must  be  proved.  It  contains  an  allegation  that 
the  defendants  were  entitled  to  reasonable  support  for  their 
railway.  That  allegation  is  not  proved,  the  defendants 
being  only  entitled  to  a  conditional  support 

Watson,  B. — I  concur  with  the  rest  of  the  Court  The 
conveyance  in  the  present  case  is  entirely  a  statutory  pro- 
ceeding. The  plaintiffs  are  entitled  to  the  'mines  reserved 
under  the  Act,  and  cases  relating  to  common  law  rights 
have  no  application.  The  77th  section  was  enacted  for 
the  advantage  of  both  parties.  Railway  companies  are  not 
to  be  incumbered  with  mines  which  are  useless  to  them. 
The  mines,  under  the  land  of  the  Company  are  reserved  to 
the  owners  of  the  land  at  the  time  of  the  conveyance.     If 

(a)  2  Macqneen,  449. 
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1859. 

Flbtobbe 
Grkat 
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the  owners  desire  to  work  theniy  or  get  the  minerals  within 
a  certain  distance  of  the  railway,  they  must  give  thirty  days 
notice,  which  is  required  because,  in  consequence  of  old 
workings,  the  railway  might  be  endangered  by  workings  at 
a  distance.  The  Company  may  express  its  willingness  to 
purchase,  and  thereby  stop  all  working.  The  plea  ia  not 
proved,  and  the  plaintifls  are  entitled  to  have  the  verdict 
entered  for  them. 

Verdict  to  be  entered  for  the  plaintifls  (a). 

(o)  Compare  BoherU  y.  Haines^  6  £.  &  B.  648 ;  S.  C.  in  error, 
7  E.  &  B.  625. 


The  2nd 
tion  of  the 
3  &  4  Vict. 
e.  61,  which 
enacti  "that 


Feb.  9.  Thompson,  Appellant,  Harvey,  Respondent 

X  HE  following  case  was  stated  for  the  opinion  of  this 

Court  under  the  20  &  21  Vict.  c.  43  :^ 

On  the  1 1th  of  October,  1858,  H.  Harvey,  one  of  the  con- 
f  JiJ7l?inir"*  staWes  of  the  parish  of  St.  Giles  in  the  borough  of  Colchester, 
ihal?  produce  ^**^  *°  information  before  a  justice  of  the  peace  for  the  county 
ta  the  officer  of  Essez,  which  alleged  that  **  A.  Thompson,  of  the  parish 
certificate         of  Kirby  in  the  said  county,  beer  house  keeper,  vrithin  the 

froni  an  oTcr- 

leer.  that  he  space  of  three  calendar  months  last  past,  to  wit  on  &c.,  did 
resident  holder  imlawfully  sell  one  pint  of  beer  to  one  J.  Woodman,  to  be 
of  tbohoow  consumed  in  the  house  of  the  said  A.  Thompson,  situate 
IlbJupply*to  **  Kirby  aforesaid,  wherein  such  pint  of  beer  was  sold, 
^d^n^o^*"      without  being  duly  licensed  so  to  do,  contrary  to  the  form 

only,  and  there-   of  the  Statute,"  &C. 
fore  a  licence 

may  he  valid.         Under  this  information  a  summons  was  issued,  by  which 

notwithstand-       ,        ,   ^      ,  .      ,  • 

inff  the  cer-  the  defendant  was  required  to  attend  at  a  petty  session, 
state  that  the     On  the  hearing  of  the  summons,  both  parties  attended  by 

applicant  is  such 
householder. 

But  a  licence  granted  to  a  person  who  is  not  in  fact  snch  hoosehotder  is  roid,  the  1st  sectioo 
of  the  Act  heing  toiperatiTe. 


Ha&tct. 
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their  respective  attoraies.  The  iDformaot's  attorney  stated  1869. 
that  the  information  was  kid  under  the  3  &  4  Vict  c.  61,  J)-^^^-^ 
intituled  ''An  Act  to  amend  the  Acts  relating  to  the  ^  v^ 
general  sale  of  beer  and  cider  by  retail  in  England,"  the 
1st,  2nd,  5th,  13th,  I6th,  I8th  and  20th  sections  whereof 
are  as  follows: — (The  case  then  set  out  the  sections.)  The 
license  in  this  case  was  the  first  license  the  defendant 
Thompson  had  taken  out  for  the  sale  of  beer  to  be  drunk 
on  the  said  premises.  In  support  of  the  information,  the 
certificate  under  which  the  license  to  the  defendant  was 
granted  was  called  for  and  received  in  evidence.  The  fol- 
lowing is  a  copy  of  such  certificate : — (The  case  then  set 
out  the  application  for  the  certificate,  in  which  Thompson 
stated  that  he  was  **  dwelling  in  a  house  in  Lower  Kirby, 
in  the  parish  of  Lower  Kirby,  in  the  county  of  Essex, 
being  the  real  resident,  holder,  and  occupier  of  the  said 
house,"  &c.) 

Certificate. 

''  We,  the  undersigned,  being  inhabitants  of  the  parish 
of  Lower  Kirby,  in  the  county  of  Essex,  and  respectively 
rated  to  the  poor  at  no  less  than  six  pounds  per  annum, 
and  none  of  us  being  maltsters,  common  brewers  or  persons 
licensed  to  sell  spirituous  liquors,  or  being  licensed  to  sell 
beer  or  cider  by  retail,  do  hereby  certify  that  Arthur 
Thompson,  dwelling  in  Lower  Kirby  in  the  said  parish 
and  county,  is  a  ptrsqj;i  of  good  character.  Dated"  &a 
(Then  ToUowed  the  names  and  residences  of  the  persons 
who  signed.) 

''  I  do  hereby  certify  that  the  [above  named  applicant  is 
the  real  resident,  holder,  and  occupier  of  the  said  house]  (a), 
and  that  the  true  rent  and  annual  value  at  which  the  house 
above  mentioned,  with  the  premises  occupied  therewith, 
are  rated  in  one  rating  to  the  poor  rate,  according  to  the 

(a)  The  words  within  brackets  were  struck  out  with  red  ink. 
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last  sum  or  rate  made  and  allowed  in  the  above  parish  of 
Kirby  le  Soken  for  the  relief  of  the  poor,  is  the  sum  of 
8/.  14«.;  and  I  further  certify  that  all  the  above  mentioned 
persons,  whose  names  are  subscribed  to  the  said  certificate, 
are  inhabitants  of  the  said  parish  of  Kirby  le  Soken,  rated 
in  six  pounds  to  the  relief  of  the  poor  of  the  said  parish. 

(Signed)    «  W.  G.  C.  Warner,  Overseer  of  the 

parish  of  Kirby. 

"  Note. — Mr.  Warner,  the  overseer,  refused  to  sign  the 

above  without  having  the  words  as  crossed  in  red  ink  {a) 

first  struck  out,  and  be  accordingly  struck  them  out  before 

signing. 

"  Granted  per  Board's  order^ 

«E.  J.  H. 
"  The  Supervisor's  memorandum.'* 

This  certificate,  as  put  in,  was  admitted  as  the  certificate 
under  which  the  said  license  was  granted.  The  following 
is  a  copy  of  the  license  : — 

"Retail  beer  and  cider  license,  3/.  3«.,  and  additional 
5  per  cent,  by  3  Vict.  c.  61 ;  to  be  consumed  on  the  pre- 
mises. 1  Wm.  4,  c  64;  4  &  5  Wm.  4,  c.  85;  3  &  4  Vict. 
c  61,  and  11  &  12  Vict.  c.  49.  We,  the  undersigned,  being 
the  collector  and  supervisor  of  excise  for  the  collection  of 
Essex  and  district  of  Manningtfee,  do  hereby  authorize 
and  empower  Arthur  Thompson,  now  being  a  householder 
and  dwelling  in  a  house  in  Lower  Kirby,  in  the  parish  of 
Lower  Kirby,  within  the  limits  of  the  said  collection  and 
district,  to  sell  beer,  ale  and  porter,  cider  and  perry,  by 
retail  in  order  that  it  may  be  consumed  in  the  said  dwel- 
ling-house of  the  said  Arthur  Thompson  and  in  the  pre- 
mises thereunto  belonging;  the  said  Arthur  Thompson 
having  entered  into  a  bond,  with  William  Bloom,  of  Lower 
Kirby,  as  his  surety,  and  having  deposited  a  certificate 

(a)  The  words  within  brackets,  p.  255,  were  struck  out  with  red  ink. 
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signed  by  six  persons,  videlicet  (then  followed  the  names        1859. 
of  the  persons),  all  of  Lower  Eirbj,  and  by  William  George     ^^^^^^ 
Warner,  the  overseer  of  the  said  parish,  according  to  the  9- 

statute  in  such  case  made  and  provided  &c.  (Then  followed 
the  usual  conditions.) 

(Signed)    "  John  Clare,  Collector. 
*^  J.  Harris,  Supervisor." 

It  was  proved  to  the  satisfaction  of  the  justices  that  the 
defendant  sold  beer  to  be  drunk  on  the  premises  on  the 
day  alleged  in  the  information.  It  was  also  proved  to  their 
satisfaction  that  the  certificate  produced  before  them  was 
the  certificate  produced  by  the  defendant  to  the  officer  of 
excise,  and  that  it  was  the  certificate  under  which  the 
license  was  granted  to  the  defendant. 

The  license  was  also  produced  on  the  part  of  the  defend- 
ant, and  evidence  was  given  that  the  supervisor  of  the  district 
had,  upon  the  certificate  being  produced  to  him,  discovered 
its  informality  in  respect  of  the  erasure  of  the  words 
**  above  named  applicant  is  the  real  resident  holder  and 
occupier  of  the  said  house,"  having  been  erased  by  Mr. 
Warner,  the  overseer,  before  he  signed,  and  that,  in  conse- 
quence of  such  informality,  the  supervisor  had  communi- 
cated with  the  Board  of  Inland  Revenue  upon  the  subject, 
who  directed  him^  to  inquire  into  the  facts  of  the  case  and 
report  accordingly ;  and  that,  having  inquired  and  satisfied 
himself  that  the  applicant  was  the  real  resident  occupier  of 
the  said  house  and  premises  and  signified  the  same  to  the 
Board,  he  received  orders  to  grant  the  license,  and  it  was 
therefore  granted  pursuant  to  the  Board's  directions. 

It  was  argued  by  the  solicitor  of  the  defendant  that  the 
license  was  legal,  and  in  support  of  such  argument  he 
referred  to  the  1st,  2Dd  and  4th  sections  of  the  1  Wm.  4, 
c.  64 ;  4  &  5  Wm.  4,  c.  85,  ss.  1,  2  and  3 ;  and  the  3  &  4 
Vict.  c.  61,  ss.  1,  2  and  5 ;  and  contended  that  the  certifi- 

8  2 
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cate  and  license  were  conformable  to  the  two  first  mentioned 
Acts;  and  that  the  2nd  section  of  the  3  &  4  Vict.  c.  61 
was  merely  directory ;  and  that  the  absence  of  the  words 
**  such  applicant  b  the  real  resident  holder  and  occupier  of 
the  said  house/  in  a  certificate  tendered  for  a  license,  would 
not  invalidate  a  license  if  the  Board  of  Inland  Revenue 
were  satisfied  to  grant  a  license  under 'such  a  certificate. 
On  the  contrary,  it  was  contended  by  the  attorney  in  sup- 
port of  the  information,  that  any  license  granted  upon  a 
certificate,  which  omitted  the  statement  that  the  applicant 
was  the  real  resident,  holder,  and  occupier  of  the  premises 
for  which  the  license  was  sought  to  be  obtained,  was  a  void 
license,  and  that  the  Board  of  Inland  Revenue  could  not 
dispense  with  what  (he  contended)  was  an  essential  requi- 
site in  the  certificate  to  be  produced  to  the  officer  of  excise. 
The  attorney  for  the  defendant  tendered  the  defendant 
himself  and  William  Bloom,  his  bondsman,  for  examination, 
but  the  magistrates  declined  taking  the  evidence  of  either  of 
them,  considering  that  the  certificate  under  which  the  license 
was  granted  was  not  conformable  to  the  Act  for  the  want 
of  the  words  *'  the  above  named  applicant  is  the  real  resi- 
dent holder  and  occupier  of  the  said  house  /  and  they 
adjudged  the  said  license  void,  and  convicted  the  defendant 
in  the  mitigated  penalty  of  5$. 

Grant  {Edward  James  with  him),  for  the  respondent. — 
The  license  is  void.  The  legislature  has  required,  as  a 
condition  precedent  to  the  grant  of  a  license,  th^  the 
applicant  shall  produce  a  certificate  that  he  is  the  real 
resident,  holder,  and  occupier  of  the  house  in  which  he 
shall  apply  to  be  licensed.  The  3  &  4  Vict,  c  61,  s.  1, 
after  reciting  the  11  Geo.  4  &  1  Wm.  4,  c.  64,  and  4  &  5 
Wm.  4,  c.  85,  enacts :  ^'  That  no  license  to  sell  beer  or 
cider  by  retail  under  the  said  recited  Acts  or  this  Act  shall 
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be  granted  to  anj  person  who  shall  not  be  the  real  resident, 
holder,  and  occupier  of  the  dwelling-house  in  which  he 
shall  applj  to  be  licensed,  nor  shall  any  such  license  be 
granted  in  respect  of  any  dwelling-house  which  shall  not, 
with  the  premises  occupied  therewith,  be  rated  in  one  sum 
to  the  rate  for  the  relief  of  the  poor  of  the  parish,**  &c.,  on 
a  specified  rent,  varying  according  to  the  population.  The 
section  also  declares  that  every  license  granted  contrary 
thereto  shall  be  null  and  void.  By  section  2,  '*  every  person 
who  shall  apply  to  be  licensed  to  retail  beer  or  cider  shall 
produce  to  the  proper  officer  of  excise  authorized  to  grant 
such  licenses  a  certificate  in  writing  from  an  overseer  of 
the  township,  parish  or  place  in  which  he  shall  reside, 
certifying  that  such  applicant  is  the  real  resident,  holder 
and  occupier  of  the  said  house,  and  also  certifying  the  true 
rent  or  annual  value  at  which  such  house,  with  the  premises 
occupied  therewith,  is  rated  in  one  rating  to  the  poor  rate, 
&C.,  and  every  such  certificate  shall  be  deposited  and  left 
with  the  pro|)er  officer  of  excise  by  whom  such  license  shall 
be  granted,**  &c/  Those  enactments  are  not  directory  only, 
but  obligatory.  [Martin^  B.— Suppose  an  overseer  refuses  to 
certify.]  He  may  be  compelled  by  mandamus.  [  Welsby  re- 
ferred to  Regina  v.  Kensington  (a).]  Regina  v.  Langridge{b) 
is  an  authority  that  a  mandamus  may  issue  directing  the 
overseer  to  inquire  whether  the  applicant  is  a  householder. 
This  case  falls  within  the  rule  that,  when  a  new  authority  is 
vested  in  any  body,  the  condition  upon  which  it  is  granted 
must  be  strictly  pursued :  Rex  v.  Laxdale  (c).  Bain  v.  The 
Whitehaven  Railway  Company  {d).  The  20th  section  of 
the  3  &  4  Vict,  c  61  declares  that  all  the  provisions  of  the 
two  recited  Acts  shall  be  deemed  and  taken  to  be  in  full 
force,  except  where  they  are  altered  by  the  Act;  and  by 

(a)  12  Q.  B.  664.  (c)  1  Burr.  445. 

(5)  24  L.  J.,  Q.  B.  73.  (cQ  3  H.  L.  1. 
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the  9th  section  of  the  4  &  5  Wm.  4,  c.  85,  "  no  license  for 
the  sale  of  beer  &c.  shall  be  granted,  except  upon  the 
certificate  thereby  required."  Therefore  the  excise  oflBcer 
has  no  power  to  grant  a  license  without  the  production  of 
a  certificate.  The  overseers  are  presumed  to  be  acquainted 
with  the  householders  of  the  parish ;  and  in  extra-parochial 
places  the  certificate  must  be  signed  by  two  inhabitant 
householders.  [Martin,  B. — The  Ist  section  of  the  3  &  4 
Vict.  c.  61  is  imperative;  but  the  2nd  section  is  directory 
only.  If  the  overseer  refuses  to  certify,  the  excise  officer 
may  grant  the  license,  provided  he  is  satisfied  that  the 
applicant  is  in  fact  the  real  resident,  holder,  and  occupier 
of  the  house.  If  your  construction  is  right,  the  overseers 
would  be  in  the  position  of  licensing  magistrates.  The  5th 
section  only  imposes  a  penalty  on  overseers  who  refuse  to 
grant  a  certificate  of  the  rating.  Watsony  B. — By  the  3rd 
section,  in  the  case  of  any  person  becoming  the  occupier 
of  a  house  newly  erected,  the  excise  officer  may  grant  a 
license  upon  a  certificate  of  the  rating  only,  provided  the 
applicant  is  in  other  respects  duly  qualified.]  By  section  6, 
a  penalty  of  50/.  is  imposed  on  any  person  who  shall  know- 
ingly use  a  false  certificate.  In  Reginu  v.  The  Overseers  of 
Salford{a)  Coleridge^  J.,  intimated  an  opinion  that  a  license 
granted  without  a  certificate  from  an  overseer  might  be 
void. —  He  referred  to  Rex  v.  Doums  (J),  Lovelace  v.  Curry  (c), 
Regina  v.  Frost  (d). 

Webbtfy  for  the  appellant — The  provision  in  the  2nd 
section  of  the  3  &  4  Vict.  c.  61,  that  the  party  applying 
for  a  licence  shall  produce  a  certificate  from  an  overseer 
that  he  is  the  real  resident,  holder,  and  occupier  of  the 
house,  is  not  a  condition  precedent  to  the  validity  of  the 

(a)  18  Q.  B.  687.  (c)  7  T.  R.  631. 

(6)  3  T.  R.  561.  (rf)  9  C.  &  P.  129. 


HILARY   VACATION,    22    VICT.  261 

licence,  but  is  merely  directory  and  for  the  purpose  of  satis* 
fying  the  excise  officer  as  to  the  fact,  llie  11  Geo.  4  & 
1  Wm.  4y  c.  64,  contains  no  provision  of  that  kind ;  but 
the  4  &  5  Wm.  4,  c  85,  s.  2,  requires  that  every  person 
applying  for  a  licence  to  sell  beer  by  retail  shall  deposit 
with  the  person  authorized  to  grant  the  licence  a  certificate 
of  good  character  signed  by  six  rated  inhabitants  of  the 
parish ;  and  at  the  foot  of  such  certificate  one  of  the  over- 
seers shall  certify  (if  the  fact  be  so)  that  such  six  persons 
were  rated  inhabitants.  The  3rd  section  imposes  a  penalty 
on  any  overseer  who  shall  refuse  or  neglect  to  grant  such 
certificate.  Then  comes  the  3  &  4  Vict.  c.  61,  in  which 
the  contrast  between  the  1st  and  2nd  sections  is  remarkable. 
The  1st  section  contains  prohibitory  words — not  that  every 
applicant  for  a  licence  shall  have  a  certificate  that  he  is  the 
real  resident,  holder,  and  occupier  of  the  house,  but  that  no 
Ucmice  shall  be  granied  to  any  person  who  is  not  such  house- 
holder. The  section  then  proceeds — nor  shall  any  such 
licence  be  granted  in  respect  of  any  dwelling-house  which 
is  not  rated  at  a  certain  amount ;  and  the  section  concludes 
by  saying  that  every  licence  granted  contrary  thereto  shall 
be  null  and  void.  [  fVatsant  B. — The  condition  precedent 
to  the  grant  of  the  licence  is  the  being  the  real  resident, 
holder,  and  occupier  of  the  house ;  the  certificate  is  only 
required  as  evidence  of  the  fact.]  If  a  licence  was  granted 
to  a  person  who  was  rated  at  a  less  amount  than  required 
by  the  statute,  it  would  be  void,  notwithstanding  he  obtained 
a  certificate  that  he  was  a  householder. 

Martin,  B. — I  am  of  opinion  that  the  conviction  is 
wrong,  and  that  the  judgment  ought  to  be  reversed.  These 
houses  for  the  sale  of  beer  by  retail,  exclusive  of  spirits, 
were  first  established  by  the  11  Geo.  4  &  1  Wm.  c.  64. 
That  Act  was  amended  by  the  4  &  5  Wm.  4,  c.  85,  which 
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contains  a  distinct  enactment  that  the  'Micence  shall  not 
authorize  the  person  obtaining  it  to  sell  beer  or  cider  to  be 
drunk  or  consumed  in  the  house  or  on  the  premises  specified 
in  the  same  licence,  unless  the  same  be  granted  upon  the 
certificate  thereinafter  required :"  sect.  1.     That  certificate 
is  a  certificate  of  good  character,  signed  by  six  rated  inhabi- 
tants of  the  parish  and  certified  by  one  of  the  overseers : 
sect.  2.     Then,  by  the  9th  section,  '^  no  licence  for  the  sale 
of  beer  or  cider  by  retail  to  be  consumed  or  drunk  in  the 
house  or  on  the  premises  shall  be  granted,  except  upon 
the  certificate  hereby  required."     Therefore  the  legislature 
enacted  that  the  commissioners  of  excise  should  not  grant  a 
licence  unless  a  certain  thing  was  done ;  and  if  they  granted 
it  in  defiance  of  that  provision,  it  would  be  void.  But  when 
we  look  at  the  3  &  4  Vict.  c.  61,  its  language  is  essentially 
diflerent.     It  is  a  rule  of  construction  that  matters  shall  not 
be  deemed   to  be  conditions   precedent  unless  they  «are 
declared  to  be  so.    That  is  a  sound  rule  to  apply  to  statutes, 
and  unless  the  legislature  has  in  plain  words  said  that  a 
certain  thing  shall  be  a  condition  precedent,  we  must  not 
so  construe  it.     I  am  of  opinion  that  a  certificate  fi*om  an 
overseer  that  the  applicant  is  the  real  resident,  holder,  and 
occupier  of  the  house  was  never  intended  to  be  a  condition 
precedent  to  the  granting  of  the  licence.     No  doubt  the 
commissioners  of  excise,  before  granting  the  licence,  ought 
to  see  that  the  provisions  of  the  2nd  section  are  complied 
with ;    and   they  ought  not  to  grant  the  licence  without 
a  certificate,  unless  there  is  sufficient  reason  for  dispensing 
with  it ;  but,  if  they  do,  the  licence  is  not  null  and  void. 
It  was  contended,  that  if  the  overseer  should  refuse  to  grant 
a  certificate^  although  no  penalty  is  imposed  on  him>  there 
is  a  remedy  by  mandamus.    But  the  consequence  would  be 
that  the  overseer  might  deprive  the  applicant  of  his  licence, 
and  prevent  the  public  fi-om  having  the  benefit  of  these 
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beer  houses;  merely  because  tbe  overseer  in  bis  caprice, 
or  from  some  motive  of  his  own,  such  as  a  disapproval  of 
beer  houses,  should  think  fit  to  withhold  the  certificate. 
Thus,  the  licensing  of  beer  houses  would  be  entirely  in  the 
hands  of  overaeersy  and  the j  would  possess  a  power  which 
has  firequently  been  the  subject  of  complaint  as  exercised 
by  justices ;  and  with  this  aggravation,  that  the  act  of  the 
overseers  would  be  done  in  secret,  whilst  the  justices  must 
act  in  public,  which  afibrds  some  check  upon  them.  The 
2nd  section  enacts,  that  every  person  who  shall  apply  to 
be  licenced  to  retail  beer  shall  produce  a  certificate  in 
writing  from  an  overseer  of  the  place  in  which  he  shall 
reside,  ''certifying  that  such  applicant  is  the  real  resident, 
holder,  and  occupier  of  the  said  house,"  &c. ;  but  it  does 
not  proceed  to  say  that,  if  such  certificate  is  not  produced, 
the  licence  shall  not  be  granted*  There  is,  however,  in  the 
Ist  section  an  enactment  in  direct  terms,  that  no  licence 
to  sell  beer  by  retail  *'  shall  be  granted  to  any  person  who 
shall  not  be  the  real  resident,  holder,  and  occupier  of  the 
dwelling-house  in  which  he  shall  apply  to  be  licenced;** 
and  the  section,  after  a  number  of  other  provisions,  goes  on 
to  enact  that  ''  every  licence  granted  contrary  thereto  shall 
be  null  and  void."  Therefore,  if  the  applicant  is  not  the 
real  resident,  holder,  and  occupier  of  the  dwelling-house, 
his  licence  is  null  and  void;  but  there  is  nothing  of  that 
kind  in  the  2nd  section.  The  5th  section  imposes  a  penalty 
on  every  overseer  who  shall  refuse  to  grant  a  certificate  of 
the  rating  of  any  house ;  but  no  penalty  is  imposed  for 
refusing  to  grant  a  certificate  that  the  applicant  is  the  real 
resident,  holder,  and  occupier  of  the  house.  For  these 
reasons  I  am  of  opinion  that  the  licence  is  valid. 

Watson,  B. — I  am  of  the  same  opinion.     No  doubt,  in 
a  new  statute,  we  may  construe  afiirmativc  words  as  impera- 
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1869.        tive,   and   not  directory  only;   the   3  &   4  Vict    c.   61, 

,^^    ^      however,  is  not  a  new  statute  but  an  Act  to  amend  the 
Thompsom  ', 

V.  former  Acts  relating  to  the  licencing  of  beer  houses.     It  is 

remarkable  that  when  the  legislature  intended  to  prevent  a 
licence  being  granted,  or  meant  that,  if  granted,  it  should  be 
void,  they  have  distinctly  said  sa  The  2nd  section  requires 
that  every  applicant  for  a  licence  shall  produce  to  the  officer 
of  excise  a  certificate  from  an  overseer  that  he  is  the  real 
resident,  holder,  and  occupier  of  the  house  in  which  he 
shall  apply  to  be  licenced,  but  that  section  does  not  say 
that  the  officer  shall  thereupon  grant  a  licence ;  and  I  am 
satisfied  that  the  only  object  of  requiring  a  certificate  was  to 
afford  the  officer  the  means  of  obtaining  the  necessary 
information,  and  that  his  jurisdiction  to  grant  the  licence 
does  not  depend  on  the  production  of  the  certificate. 
Suppose,  notwithstanding  the  certificate,  he  knew  that  the 
applicant  was  not  a  householder,  would  he  not  be  justified 
in  refusing  the  licence?  But  when  we  look  at  the  1st  sec- 
tion, it  is  clearly  imperative — **  no  licence  shall  be  granted 
to  any  person  who  shall  not  be  the  real  resident,  holder,  and 
occupier  of  the  dwelling-house.''  It  does  not  say  that  no 
licence  shall  be  granted  to  any  person  unless  he  has  obtained 
a  certificate,  or  that  a  person  shall  be  deemed  a  householder 
if  he  has  obtained  a  certificate.  The  1st  section  also  says 
that  every  licence  granted  contrary  thereto  shall  be  null  and 
void ;  and  when  we  find  such  strong  terms  in  that  section, 
how  can  we  import  them  into  the  second  ?  If  a  person  who 
was  not  a  householder  obtained  a  licence,  it  would  be  void ; 
but  I  am  clearly  of  opinion  that  the  provisions  of  the  2nd 
section  are  directory  only. 

Judgment  for  the  appellant  (<r). 

(a)  Bramweil,  B.,  had  left  the  Court. 
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Griffin  v,  Coleman.  ^«*-  12. 

J.  HIS  was  an  appeal  from  the  County  Court  of  Kent  A  police  con- 

bolden  at  Hjthe.    The  action  was  for  assaulting  and  hand-  imprisoned 

cuffing  the  plaintiff  and  couveying  him  to  Hythe  hand-  acefl,  ona 

cuffed.    The  case  was  tried  before  a  jury,  and  the  following  ^<SS'MoUier 

■ 

evidence  was  given  on  the  part  of  the  plaintiff.  Elil^Ui"'  hi 

On  the  15th  of  July,  1858,  at  4  o'clock  in  the  morning,  j?,JJ''f*J?^'*" 
the  plaintiff  and  one  Jeffery  were  bathins  in  the  sea  at  duty,  some 

o  ....  .  houri  after- 

Sandgate,  the  plaintiff  being  in  the  water.     Simmons,  a  wards  the  de- 

feodantf  the 

policeman,  threatened  to  take  the  plaintiff  into  custody  for  chief  consuUe, 

indecently    bathing.      Jeffery  expostulated;  upon   which  station, and  on 

Simmons  assaulted  him,  and  blows  were  exchanged  be-  ^ot^eTcon- 

tween  them.    Simmons,  the  plaintiff,  and  Jeffery  ultimately  »**^J«»  't'*^" 

*  •'  •'    out  mquinng 

went  together  to  the  lock-up  at  Sandffate.     A  constable  into  the  facts, 

®  .  r,.  handcuffed 

named  West  was  at  the  station.     Simmons  told  West  he  the  plaintiff 

and  took  him 

charged  Jeffery  with  assaulting  him,  and  the  plaintiff  with  before  the 
indecently  bathing.     The  plaintiff  told  West  he  had  come  who  diMnfssed 
there  to  prefer  a  charge  against  Simmons  for  assaulting  his  ^^^^^  thlTthe 
friend,  and  that  he  wished  to  see  the  superintendent.    The  o^erlrjiiilif 
plaintiff  and  Jeffery  were  pushed  into  a  cell  and  locked  }»>m««l^f''M 

r  J  E  bound  to  shew 

up.     This  was  about  5  o'clock.     After  a  time  the  plaintiff  that  the  charge 

^  *^  was  well 

knocked  at  the  door,  and  saw  a  police  sergeant,  to  whom  founded,  and 
he   complained  that  he  ought  not  to  be  detained  on  a  failed  to  do  so, 
charge  of  indecently  bathing;  whereupon  he  was  told  that  persons  con-^'^ 
that  charge  was  abandoned,  and  that  he  should  be  charged  fm'^risonment^ 
with  the  same  offence  as  Jeffery.  were^liSbUiif 

trespass. 
A  party  desirous  of  appealing  from  a  decision  of  a  County  Court  judge,  having  given  notice 
of  appeal,  under  the  13  &  14  Vict.  c.  61,  s.  14,  within  ten  days  deposited  with  the  registrar  a 
turn  equal  to  the  amount  for  which  he  was  required  to  give  security,  for  which  the  registrar 
gave  an  acknowledgment,  but  did  not  deposit  a  written  memorandum,  setting  forth  thu  conditions 
on  which  the  money  was  deposited,  pursuant  to  the  19  &  20  Vict.  c.  108,  s.  7] . — Heid,  that  the 
want  of  such  memorandum  was  no  objection  to  the  hearing  of  the  appeal. 
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The  defendant,  who  was  the  superintendent,  came  about 
half  past  ten.   The  plaintiff  told  him  be  had  come  to  prefer 
••  a  charge  against  Simmons,  and  that  be  himself  bad  been 

charged  with  indecently  bathing.  The  defendant  told  the 
plaintiff  he  was  chained  with  aiding  and  abetting  Jeffer; 
in  assaulting  Simmons.  The  plaintiff  requested  that  he 
might  be  bailed,  and  told  the  defendant  that  he  occupied 
a  farm  in  the  neighbourhood.  The  defendant  knew  the 
plaintiff.  The  defendant  insisted  on  handcuffing  the  plain- 
tiff, threatening  him  with  violence  if  he  resisted,  and  took 
him  before  the  magistrates  at  the  Town  Hall  at  Hjtbe. 
The  magistrates  eventually  dismissed  the  case. 

In  his  defence,  the  defendant  swore  that,  early  in  the 
morning  of  the  day  in  question,  he  was  informed  by  a 
constable  named  West  that  the  plaintiff  and  Jeffery  were 
in  custody  for  assaulting  a  policeman.  That  he  went  to 
the  station,  where  he  found  the  constable,  and  was  told  by 
Mayne  and  West  that  they  were  in  custody  for  assaulting 
Simmons.  Simmons  was  in  bed,  suffering  from  a  swelling 
of  the  face  and  throat,  unable  to  speak  plainly.  West  and 
Mayne  said  that  the  plaintiff  and  Jeffery  had  endea- 
voured to  force  the  door.  He  admitted  that  he  did  not 
make  any  inquiry  into  the  circumstances  of  the  case. 
Simmons  was  not  called  as  a  witness. 

The  learned  County  Court  judge  directed  the  jury  that 
the  action  was  in  substance  for  false  imprisonment,  of  which 
the  handcuffing  was  an  aggravation,  and  that  the  alleged 
defence  was  that  the  defendant  was  justified  in  what  he 
did :  that  Simmons  had  no  right  to  interrupt  the  plaintiff 
and  Jeffery  while  bathing:  that  there  was  no  evidence 
that  Simmons  was  assaulted  in  the  execution  of  his  dut}' : 
that,  if  the  jury  believed  the  plaintiff,  Simmons  and  West 
were  not  justified  in  locking  up  the  plaintiff.  After  the 
plaintiff  had  been  so  locked  up  for  some  hours,  the  defend- 
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ant,  who  had  the  managemeot  of  the  station,  and  under 
whom  the  constables  act,  arrived  at  the  station,  and  the 
imprisonment  was  continued ;  the  phiintiff  was  handcuffed  «. 

Coleman. 

and  taken  to  Hythe:  that,  as  these  officers  took  upon 
themselves  to  act  as  prosecutors,  thej  ought  to  shew  that 
their  proceedings  were  well  founded :  that  defendant  ad- 
mitted that  he  made  no  inquiry  as  to  the  circumstances, 
but  acted  on  what  was  told  him :  that,  if  the  plaintiff's 
account  was  true,  the  detention  and  continuance  of  the 
imprisonment  were  illegal  In  considering  the  amount  of 
damages,  he  desired  the  jury  to  consider  the  harshness 
with  which  the  plaintiff  had  been  treated.  The  jury  found 
a  verdict  for  the  plaintiff,  with  102.  damages. 

Prentice,  for  the  respondent,  took  a  preliminary  objection 
to  the  hearing  of  the  appeal,  founded  upon  an  affidavit  by 
the  plaintifl^s  attorney  that  he  had  searched  the  office  of 
the  registrar  of  the  County  Court,  and  was  informed  by  the 
deputy  registrar  that  the  defendant's  attorney,  on  the  I3th 
of  September,  gave  due  notice  of  his  intention  to  appeal, 
and  deposited  the  sum  of  20L,  being  the  sum  fixed  as 
security  for  the  costs  of  the  appeal,  but  did  not  deposit 
any  memorandum  in  writing  setting  forth  the  conditions 
on  which  the  sum  of  20L  was  deposited ;  and  that  the  de- 
fendant had  not  delivered  any  memorandum  in  writing  to 
the  registrar;  and  that  notice  that  the  objection  would  be 
relied  upon  when  the  case  came  on  for  hearing  had  been 
given  to  the  appellant's  attorney. 

By  the  13  &  14  Vict  c  61,  s.  14,  the  giving  of  security 
for  costs  within  ten  days  is  made  a  condition  precedent  to 
the  right  to  appeal :  Stone  v.  Dean  {a).  By  19  &  20  Vict 
c.  108,  s.  71,  ^*  where  by  any  of  the  Acts  relating  to  the 
County  Courts  a  party  is  required  to  give  security,  he  may, 

(a)  27  L.  J.,  Q.  B.  319. 
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1859.  in  lieu  thereof,  deposit  with  the  registrar,  &c.  a  sum  equal 
^^^^^^  in  amount  to  the  sum  for  which  he  would  be  required  to 
give  security,  together  with  a  memorandum  to  be  approved 
of  by  such  registrar,  &c.,  to  be  signed  by  such  party,  his 
attorney  or  agent,  setting  forth  the  conditions  on  which 
such  money  is  deposited,  and  the  registrar,  &c.  shall  give 
to  the  party  paying  a  written  acknowledgment  of  such 
payment.'*  In  the  present  case  no  memorandum  was  de* 
posited,  and  the  appellant  has  therefore  not  brought  himself 
within  the  provisions  of  the  Act 

Pollock^  C.  B. — The  proper  course  would  have  been  to 
move  to  strike  out  or  quash  the  appeal.  However,  the 
money  having  been  paid  within  ten  days,  and  the  registrar 
knowing  the  purpose  for  which  it  was  paid,  and  having 
given  an  acknowledgment  that  he  had  received  it  for  such 
purpose,  it  is  sufficient. 

Barrawy  for  the  appellant. — The  defendant,  who  was  the 
chief  constable,  found  the  plaintiff  in  custody  at  the  police 
station,  and  did  no  more  than  was  necessary  to  enable  him 
to  take  the  plaintiff  before  the  magistrates  at  Hythe  that 
the  charge  might  be  inquired  into  before  them.  The 
County  Court  judge  was  therefore  in  error  in  treating  the 
action  as  in  substance  an  action  for  false  imprisonment,  and 
supposing  that  the  defendant  was  bound,  in  order  to  justify 
himself,  to  shew  that  the  imprisonment  was  lawful.  [Pol- 
lock, C.  B. — Do  you  contend  that  a  constable  is  justified 
in  taking  any  person  who  may  have  been  apprehended 
before  a  magistrate?]  If  the  charge  made  by  Simmons 
was  true,  the  offence  was  one  which  would  have  justified 
him  in  apprehending  the  plaintiff:  2  Hale  P.  C.  88.  The 
defendant  had  no  jurisdiction  to  inquire  into  the  truth 
of  the  charge.     [Martin,  B. — Here  the  imprisonment  was 
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whuUj  illegal,  and  all  the  parties  concerned  in  it  were        1859. 
trespassers.]     In  1  Hale  P.  C  592,  it  is  said :  **  Although      ^^^^^''^^ 
the  constable  be  well  assured,  after  the  arrest  by  him  made,  »• 

,       ,  COLIHAS. 

that  A.  was  not  the  person  who  did  it,  yet  he  maj  not  by 
the  law  discharge  him,  but  must  bring  him  before  a  justice, 
who  may,  upon  dua  circumstances,  discharge,  bail  or  com- 
mit him  as  he  sees  cause ;  but  the  constable  if  he  dischaiges 
him  is  fineable."  \^3Iartinf  B. — That  relates  to  an  arrest 
on  a  charge  of  felony,  where  a  constable  may  arrest  on 
reasonable  suspicicm.]  It  is  enough  that  there  was  rea- 
sonable ground  on  which  the  defendant  acted :  Davis  v. 
Bussell  {a\  Beckicith  v.  Philby  (b).  [MarHuy  B.— Those 
are  cases  of  felony.  Pollock^  C.  B. — The  defendant  admits 
that  he  made  no  inquiries.  I  think  that  he  was  bound  to 
do  so;  he  should  have  taken  the  chance  of  ascertaining 
the  truth.] 

Prentice  was  not  called  on. 

Pollock,  C.  B. — The  imprisonment  was  utterly  illegal. 
The  defendant  was  a  party  to  it.  If  he  had  not  acted  as 
he  did — if  he  had  acted  courteously,  it  is  probable  that  no 
action  would  have  been  brought  against  him,  or  the  damages 
might  not  have  exceeded  a  farthing.  However,  he  chose 
to  act  without  making  any  incjuiries,  and  conducted  himself 
with  great  harshness,  which  always  ought  to  be  reprobated. 
The  summing  up  appears  to  be  a  good  one,  and  the  appeal 
must  therefore  be  dismissed. 

Martin,  B. — I  am  of  the  same  opinion.     The  question 
of  law  is  clear.    Simmons,  a  constable,  had  taken  the  plain- 
tiff into  custody  unlawfully.   The  other  constables,  knowing 
nothing  of  the  facts,  imprisoned  and  detained  him.     Every 
(a)  6  BiDg.  354.  {b)  6  B.  &  C.  635. 
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e. 
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person  who  takes  part  in  an  unlawful  ioiprisonment  acts 
at  his  peril.  Suppose  a  constable  is  told  that  a  misde- 
meanor has  been  committed:  he  has  no  power  to  arrest. 
The  power  to  apprehend  on  suspicion  is  confined  to  cases 
of  felony. 


Watson,  B. — Mr.  Barrow  tried  to  liken  this  case  to  one 
where  a  man  is  arrested  on  suspicion  of  felony.  But  for 
breaches  of  the  peace  a  constable  can  only  arrest  upon  the 
view.  In  a  plea  to  an  action  of  trespass  the  defendant 
would  have  been  bound  to  justify  the  imprisonment  (a). 

Appeal  dismissed, 
(a)  See  3  Chiitj  on  Pleading,  bj  Greening,  p.  328,  n. 
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An  attorney 
who,  as  attor- 
ney for  the 
plaintiff  in  an 
action  by  an 
infant  suing  by 
prochein  amy, 
nas  received 
the  damages 
and  costs 
reooyered  from 
the  defendant 
in  such  action, 
b  liable  to  the 
infant  in  an 
action  for 
money  had  and 
received. 


Frederick  Henry  Collins,  by  Henrt  Collins  his  next 

Friend,  v.  Brook. 

./xCTION  for  money  had  and  received  to  the  use  of  the 
infant  plaintiiT. 

Pleas. — First :  Never  indebted.  Secondly :  Set-off  for 
work  and  labour  done  by  the  defendant  for  the  plaintiff. 

Replication  to  the  first  plea:  Issue  thereon.-— To  the 
second  plea;  first,  nil  debet — Secondly,  infancy  of  the 
plaintiff. 

Rejoinder,  taking  issue  on  the  replication. 

At  the  trial,  before  Bramwell^  B.,  at  the  sittings  in  London 
after  Michaelmas  Term,  it  appeared  that  the  plaintiff,  a 
child  seven  years  old,  having  been  bitten  by  a  dog  belong- 
ing to  one  Lefever,  Henry  Collins,  his  father,  consulted  the 
defendant,  an  attorney,  as  to  bringing  an  action  for  the 
injury.  The  defendant  told  him  that  if  successful  the  child 
would  get  from  30/.  to  AQl     The  father  then  asked  what 
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would   be  the  expense  if  he  loeL     The  defendant  nid 
''50JL,  or  say  802.  to  be  safe ;  if  you  succeed  you  will  have 
nothing  to  pay."    He  also  said  that  the  child  would  get  the 
damagea     On  a  subsequent  occasion  he  made  a  statement 
to  Mrs.  C<dlinSy  the  wife,  in  the  presence  of  her  husband, 
that  Lefeyer  would  have  to  pay  the  costs  if  the  pUintiff 
won.     The  writ  in  that  action  was  sued  out  by  the  infimt 
in  person,  after  which,  upon  the  petition  of  the  infimt, 
Henry  Collins^  the  fiither,  was  appointed  to  prosecute  the 
action  for  the  plaintiff  as  his  next  friend  dnring  his  minority 
in  the  usual  way  (a).     The  cause  was  tried  and  a  verdict 
found  for  the  plaintiff  with  ZOL  damages;  and  the  now 
defendant,  as  the  attorney  in  that  cause,  received  from  the 
defendant  for  damages  and  costs  IS5L  7«.  ddL,  for  which  he 
gave  a  receipt,  signing  himself  '*  plaintiff's  attorney."    In 
the  present  action  the  plaintiff  claimed  the  30/.  and  IL  lOf . 
expenses  allowed  to  the  plaintiff  in  the  former  action  and 
received  by  the  defendant     The  defendant's  counsel  ob- 
jected that  the  action  should  have  been  brought  by  Henry 
Collins  and  not  by  the  infant;  and  he  called  the  defendant 
who  swore  that  he  had  made  no  special  bargain  at  all  as  to 
the  costs  in  the  action  of  ColUm  v.  Lefever ;  and  that  the 
father  had  supplied  him  with  20L  to  pay  counsel's  fees. 
The  defendant  further  proved,  that  in  consequence  of  the 
cause  having  been  made  a  remanet  the  plaintiff's  costs 
were  unavoidably  larger  than  had  been  anticipated,  and 
that  the  Master  on  taxation  of  the  costs,  as  between  par^ 
and  party,  had  disallowed  49/.  as  not  chaigeable  against 
the  defendant  Letever ;  but  that  on  a  subsequent  taxation 
of  costs,  as  between  himself  and  the  prochein  amy,  the 
costs  were  taxed  at  194/.  12«.  8dL,  which  sum,  together  with 
IIL  7s.  6d.,  the  costs  of  taxation,  he  sought  to  set  off 
against  the  plaintiff's  demand  in  this  action. 

(a)  See  CkiUj^B  FormB,  696. 
VOL.  IV.— N.  S.  T  XXCH. 
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Upon  these  facts  the  learned  Judge  told  the  jury,  that 
it  was  for  the  plaintiff  to  shew  a  bargain  to  deprive  the 
defendant  of  his  right  to  extra  costs.  He  asked  them 
whether  they  thought  that  the  defendant's  statement,  that 
if  the  plaintiff  got  a  verdict  the  expenses  would  fall  on 
the  other  side  and  the  child  would  get  the  damages,  was  a 
bargain  and  positive  promise  intended  to  be  binding  let 
what  might  happen  ;  or  whether  it  was  merely  a  representa- 
tion of  what  the  law  is,  and  of  his  impression  that  no  claim 
to  extra  costs  would  arise.  He  pointed  out  that  the  de- 
fendant had  sworn  that  no  special  bargain  was  made,  and 
said  it  was  probable  that  the  defendant  did  not  intend  to 
convey  that  impression ;  bat  that  if  he  used  words  which 
naturally  induced  Collins  to  suppose  that  he  would  not  be 
liable,  it  was  enough.  He  also  asked  for  whom  did  the 
defendant  receive  the  money.  The  jury  found  that  the 
defendant  did  convey  to  Collins  the  idea  that  he  was  not  to 
be  liable  for  extra  costs,  and  that  he  received  the  money  for 
the  use  of  the  infant.  The  verdict  was  entered  for  the 
plaintiff,  leave  being  reserved  to  the  defendant  to  move  to 
enter  a  verdict  for  him. 

Atherton^  in  Hilary  Term,  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  defendant  on  the  grounds;  first,  that  the 
action  did  not  lie  at  the  suit  of  the  infant  plaintiff,  there 
being  no  privity  of  contract  between  him  and  defendant. 
Secondly,  that  there  was  no  evidence  to  go  to  the  jury  that 
the  defendant  received  the  sum  of  31/.  10«.  to  the  use  of 
the  plaintiff.  Thirdly,  that  there  was  no  evidence  to  go 
to  the  jury  that  the  defendant  agreed  to  forego  all  claim 
to  extra  costs;  and,  therefore,  that  the  defendants  lien  for 
such  costs  was  an  answer  to  the  action. 

Huddleston  and  Barnard  shewed  cause  (a). — The  question 
(o)  Feb.  8.    Before  Martin^  B.,  BramweU^  B.,  and  Watson,  B. 
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is,  whether  an  infant  plaintiff  can  sue  the  attorney  in  the        1859. 

cause  for  money  received*  by  him  from  the  defendant  in      coLun 

respect  of  damages  awarded  to  the  infant.     There  are  no       bbook. 

aathorities  on  the  subject,  and  the  case  must  therefore  be 

decided   upon   general  principles.     The   infant   was   the 

person  injured,  and  the  money  when  recovered  belonged 

to  him.     If  the  prochein  amy  were  the  proper  person  to 

sae,  the  attorney  might  set  off  the  debt  of  the  prochein 

anay  against  the  money  due  to  the  infant     But  it  may  be 

urged  that  an  action  for  money  had  and  received  will  not 

lie   unless  there  is  privity.     There  is  a  privity  between  an 

infiint  plaintiff  and  the  attorney  in  the  cause.     The  case 

does  not  resemble  that  of  the  London  agent  of  the  attorney 

in  a  cause  receiving  money  for  the  plaintiff.     In  that  case 

the  London  agent  is  an  entire  stranger  to  the  plaintiff: 

Rabbins  v.  FenneU  (a).     [Martin^  B.,  referred  to  Cobb  v. 

Beeie  (&).]     But  in  the  case  of  an  infant  the  writ  is  issued 

by  the  plaintiff, — the  indorsement  is  in  the  ordinary  form. 

There  is  at  that  time  no  prochein  amy.    The  prochein  amy 

is  appointed,  not  to  initiate  but  to  prosecute  the  action. 

He  is  the  officer  of  the  Court  for  the  purpose  of  legally 

appointing  an  attorney  for  the  infant.     In  an  affidavit  by 

the  attorney  in  the  cause,  he  describes  himself  as  attorney 

for  the  plaintiff.    In  Chandler  v.  Fileti  (c),  there  is  a  record, 

in  an  action  by  an  infant  suing  by  guardian,  from  which  it 

appears  that  both  damages  and  costs  were  awarded  to  the 

infant     It  may  be  urged  that  it  would  be  hard  that  the  pro* 

chein  amy  should  be  liable  to  the  costs,  if  he  could  not  sue 

the  attorney  for  the  sum  recovered.     But  both  the  attorney 

and  the  prochein  amy  are  the  officers  of  the  Court  In  Morgan 

V.  Thame  {d)^  it  was  held  that  a  prochein  amy  might  receive 

the  damages,  and  give  a  valid  discharge  to  the  defendant 

(a)  11  Q.  B.  24S.  (c)  2  Saund.  117. 

(ft)  6  Q.  B.  930.  (<0  7  M.  &  W.  400. 

T  2 
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1859.  ^^^  ^b^  payment  of  the  sum  recovered.  But  it  amounts 
to  no  more  than  that,  the  procbein  amy  being  an  officer 
appointed  by  tbe  Court  to  receive  money  for  the  infant,  pay- 
ment to  him  is  good.  In  the  present  case,  when  the  money 
was  received  from  Lefever,  the  defendant  gave  a  receipt 
describing  himself  as  **  plaintiff's  attorney  :**  that  is  evidence 
to  shew  that  the  money  was  received  to  the  use  of  the 
plaintiff.  [Watson^  B.— On  the  other  hand  H.  Collins,  the 
father,  employed  the  defendant  and  supplied  him  with  the 
money  to  carry  on  the  suit.  The  words  "  plaintiff's  attor- 
ney" are  only  what  were  necessary  to  describe  tbe  nature 
of  the  transaction.]  It  was  evidence  with  which  the  jury 
might  deal,  though  perhaps  very  slight.  As  to  the  last 
point,  the  plaintiff  held  out  to  the  procbein  amy  that  no 
chaise  for  extra  costs  would  be  incurred.  Therefore,  it 
cannot  be  said  that  there  was  no  evidence  for  the  jury. 

Atherton  and  T.  Jones^  in  support  of  the  rule. — An  action 
does  not  lie  against  the  attorney  at  tbe  suit  of  the  infant 
plaintiff,  because  there  is  no  privity  of  contract  between 
the  attorney  and  the  infant.  The  action  for  money  had 
and  received  must  be  founded  on  a  contract  to  pay  money 
over  to  another,  or  on  a  tortious  receipt,  where  the  party 
may  wmve  the  tort.  [MarHn^  B. — If  a  person  receives 
money  for  another,  and  that  other  ratifies  the  act,  be  can 
sue  for  money  bad  and  received.]  In  tbe  present  case 
the  damages  and  costs  were  received  under  a  distinct  and 
specific  contract,  which  negatives  the  presumption  of  any 
other.  There  was  one  receipt  and  one  privity.  The  judg- 
ment entitled  the  procbein  amy  to  the  damages  Mid  costs* 
The  moment  they  were  paid  over  by  tbe  defendant  Lefever 
they  were  received  to  the  use  of  the  party  entitled  to  them, 
viz.  the  procbein  amy,  as  tbe  immediate  client  of  the 
present  defendant     The  test  is:   who  would  have  been 
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liable  for  costs  to  the  attorney?  ArchboId*8  Practice,  by 
Chitty,  p.  11 69  (a),  and  Mamell  ▼•  Piekmore  {b),  are  authori- 
ties that  the  prochein  amy  is  primarily  liable  to  the  attorney. 
All  the  facts  shew  that  the  contract  was  with  the  father. 
He  conferred  with  the  defendant,  gave  instructions  for  the 
action,  found  the  money,  and  requested  that  the  bill  should 
be  sent  in  to  him.  It  cannot  be  said  that  both  the  plaintiff 
and  the  prochein  amy  could  sue.  If  the  prochein  amy 
could  have  been  sued,  it  would  seem  that  he  must  be  the 
right  person  to  sue.  An  inbnt  cannot  appoint  an  attorney. 
The  defendant's  liability  proceeds  wholly  on  his  appoint- 
ment as  attorney.  Morgan  v.  Thame  (c)  shews  bow  com- 
pletely the  prochein  amy  is  independent  of  the  infant  It 
was  there  held  that  no  authority  from  the  in&nt  is  neces- 
sary to  enable  the  prochein  amy  to  sue.  Yet  the  infant  may 
be  taken  in  execution  for  the  costs :  2  Archbold*s  Practice, 
by  Chitty,  p.  1169,  Gardiner  v.  Holt  {dy  Suppose  a  pro- 
chein amy  sued  for  rent  due  to  the  infant  and  got  a  verdict 
for  500/.,  and  the  attorney  refused  to  pay  it  over  because  be 
had  a  set-off;  as  the  attorney  knew  in  what  character  the  re- 
tainer was  given»  on  the  application  of  the  in&nt  or  the  pro- 
chein amy  the  Court  might  interfere  to  control  its  own  officer. 
Again,  under  the  Statute  of  Set-off,  debts  to  be  set  off  against 
each  other  must  be  due  in  the  same  right.  Taking  the  view 
which  this  Court  did  of  the  position  of  the  prochein  amy, 
that  he  is  as  it  were  an  attorney  appointed  by  the  Court,  he  is 
not  bound  to  appoint  an  attorney  in  the  action ;  but,  if  be 
does,  the  privity  is  between  such  attorney  and  the  prochein 
amy.  The  relation  of  the  London  agent  to  the  country  at- 
torney ia  precisely  analogous  to  that  of  the  prochein  amy  and 
the  attorney  in  the  cause.  If  this  action  is  maintainable, 
the  defendant  would  hsve  had  a  rig^t  to  pay  the  infant ; 
but  the  policy  of  the  law  is  that,  when  an  infant  is  suitor, 

(a)  9th  edition.  (c)  7  M.  &  W.  400. 

(*)  2  E»p.  473.  (d)  2  Stra.  1217. 
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1859.       the  funds  shall  not  come  to  his  hands  till  he  is  of  age. 

^^^^''^^^      Until  that  period  the  prochein  amy  is  a  tnistee  for  him. 

»•  They  referred  also  to  Eyre  v.  77«e  Countess  of  Shqftsbury  (a) 

Brook. 

and  Sinclair  v.  Sinclair  (b). 

Cur.  adv.  vuU. 

Beamwell,  B.,  now  said  (Feb.  12): — ^The  first  question 
was,  whether  there  was  evidence  for  the  jury  that  the  de- 
fendant had  agreed  to  make  no  claim  for  extra  costs  if  the 
action  was  successful.  We  think  that  there  was.  Probably 
the  defendant  did  not  intend  to  renounce  his  claim  to 
extra  costs;  but  if  he  used  expressions  which  would  convey 
to  the  mind  of  the  parties,  that  he  was  working  on  the 
terms  that  he  was  not  to  take  them,  he  is  bound.  It  is 
impossible  to  say  that  the  language  used  did  not  com- 
municate to  the  mind  of  the  parties  that  extra  costs  should 
not  be  paid.  It  is  sworn  that  the  defendant  said,  **  If  you 
succeed  you  will  have  nothing  to  pay."  If  such  language 
was  used  to  a  person  conversant  with  the  practice  of  the 
Court,  it  is  likely  that  it  would  not  convey  to  him  the  idea 
that  he  was  not  to  be  held  liable  to  pay  extra  costs.  But, 
the  jury  having  found  that  such  was  the  understanding, 
there  is  no  ground  for  disturbing  the  verdict.  As  to  the 
other  point.  This  was  an  action  by  an  infant  against  an 
attorney  to  recover  damages  which  had  been  awarded  to 
him  in  an  action.  It  was  objected  that  the  action  ought 
to  have  been  brought  against  the  defendant  by  the  father, 
who  was  the  prochein  amy  in  that  suit  The  action  for 
money  had  and  received  must  arise  out  of  a  rightful  receipt 
for  the  use  of  another,  or  out  of  some  wrongful  act.  Here 
the  defendant  did  nothing  wrong.  The  father,  who  was 
competent  to  do  so,  empowered  the  defendant  to  receive 
the  money.  The  question  whether  the  action  lies  is  not 
one  of  fact  but  one  of  law,  viz.  what  would  be  implied.  It 
(a)  2  P.  Wms.  102,  119.  (b)  13  M.  &  W.  640. 
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was  said  that  the  implication  is  that  the  defendant  received 
the  money  to  the  use  of  the  father.  Reasons  of  equal 
cogency  were  urged  on  the  other  side.  It  was  asked  what 
was  to  become  of  the  money  if  the  prochein  amy  became 
insoWent  or  died.  The  fact  is  that  the  money  is  the  in- 
fantas. It  seems  to  be  the  more  reasonable  view  that  the 
attorney  received  the  money  for  the  infant  That  does 
not  prevent  a  payment  to  the  prochein  amy  from  bein^  a 
good  payment.  But  it  is  the  money  of  the  infant  Therefore 
we  think  that  the  verdict  was  right,  and  the  rule  must  be 
discharged. 

Martin,  B.,  and  Watson,  B.,  concurred. 

Rule  discharged. 


1859. 


COLUHS 

9. 

Brook. 


Gilbertson  V,  Richards  and  Others. 


Ftb,  24. 


X  HIS  was  an  action  of  replevin  lo  try  the  defendants*  B  being 

mortg'agee  in 

right  to  distrain  the  plaintiff's  goods  on  certain  lands  for  fee  simple  of 

certain  lands, 
and  the  equity 
of  redemption  in  fee  belonging  to  Billings,  by  indenture  of  lease  and  release  dated  October  1838, 
between  Billines  of  the  first  part,  B.  of  the  second  part,  T.  of  the  third  part,  and  fl.  of  the 
fourth  part,  BiTlings  did  limit  and  appoint,  and  B.  conveyed  to  H.,  and  Billings  confirmed,  the 
said  lands,  to  have  and  to  hold  the  same  to  H.,  his  heirs  and  assigns,  to  the  use  of  H  ,  his  hein 
and  assigns,  for  ever,  subject  to  a  proviso  for  redemption  by  Billings,  his  heirs,  8tc.,  on  payment 
of  6000X  Amongst  other  provisoes  there  was  one,  that  if  default  should  be  made  in  payment  of 
the  5000/.  it  should  be  lawful  for  H.,  his  heirs  and  assigns,  to  sell.  This  deed  contained  a  pro- 
▼iso  for  quiet  enjoyment  by  Billings  until  default.  Also  the  following  : — **  Provided  always, 
and  it  is  hereby  expressl?  agreed  and  declared  between  and  by  the  parties  hereto,  that  if  at  any 
time  hereafter,  when  and  so  soon  as  H.  and  every  other  person  claiming  or  to  claim  by,  from, 
through  or  under  him,  shall,  under  or  by  virtue  of  any  power  or  authority  herein  contained,  enter  into 
or  opon  or  otherwise  become  possessed  of  the  saiii  premises,  rir  any  part  thereof,  the  same  shall 
from  thenceforth  be  subjected  and  be  charged  to  and  with  the  payment  to  Billings  and  his  assigns 
of  the  annual  sum  of  40/.  ;  and  the  same  shall  thenceforth  be  recovered  or  recoverable  by  distress 
or  otherwise  upon  or  out  of  the  mortgaged  premises.**  This  conveyance  was  executed  by  B. 
and  Billings,  but  not  by  H.  Default  having  been  made*  in  payment,  U.  entered  into  possession 
for  the  purpose  of  exercising  the  power  of  sale.  And  by  indenture,  dated  in  1847,  he  conveyed 
to  one  A.  T.,  who  entered  mto  possession  of  the  lands  and  duly  paid  the  40/.  rent. 

Held: — First,  that  the  charse  of  the  rent  of  40/.  a  year  was  not  a  good  reservation  of  a  rent, 
inasmuch  as  it  was  in  favour  of  a  person  not  having  a  lesal  estate  in  the  land. 

Secondly..— That  there  was  no  creation  of  a  rent  charge  good  at  common  law,  because  the 
releasee  in  fee  simple  did  not  execute  the  deed  of  1 838. 

Thirdly. — That  the  rent  was  well  created  by  way  of  use  under  the  statute. 

Fourthly. — That  the  declaration  of  this  use,  thoush  after  the  limitation  of  the  estate  toH.  and 
his  heirs  and  Hssigns,  to  the  use  of  H ,  his  heirs  and  assigns,  was  not  open  to  objection  as  being 
a  me  upon  a  use. 

Fifthly. — That,  assuming  that  the  rent  might  arise  at  any  time  however  distant,  the  limitation 
was  not  void  for  remoteness  as  tending  to  a  perpetuity. 
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1859.        ^he  alleged  rent  charge  of  40Z.  hereinafter  mentioned.     By 
•Lji-v^-/      order  of  a  Judcre.  the  following  case  was  stated  Ux  the 
•.  opinion  of  this  Court,  without  pleadings : — 

By  lease  and  release,  dated  the  27th  and  28th  of  March, 
1833,  certain  hereditaments  were  conveyed  to  such  uses  as 
Thomas  Billings  by  deed  should  appoint,  and  in  de&olt  of 
such  appointment  to  the  use  of  Thomas  Billings  for  life, 
with  the  ultimate  remainder  to  the  use  of  Thomas  Billings, 
his  heirs  and  assigns,  for  ever. 

The  said  lands  and  hereditaments  comprised  (amongst 
others)  the  lands  and  hereditaments  so  distrained  upon. 

By  indentures  of  appointment  and  release,  dated  the 
12th  and  13th  of  April,  1833,  the  hereditaments  conveyed 
to  Thomas  Billings  by  the  indentures  of  the  27th  and  28th 
of  March,  1833,  were  appointed  and  released  unto  and  to 
the  use  of  John  Howard,  his  heirs  and  assigns,  as  a  trustee 
for  G.  Crook,  for  ever;  to  secure  the  said  G.  Crook  the' 
repayment  of  3000/.,  and  subject  to  redemption  thereof  on 
payment  by  Thomas  Billings  of  the  said  sum,  and  with  a 
power  of  sale  upon  default. 

Thomas  Billings,  being  equitably  entitled  to  the  said 
hereditaments  subject  to  the  mortgage,  by  articles  of  agree- 
ment (to  which  neither  the  said  mortgagee  nor  his  trustee 
were  parties)  dated  the  Ist  of  February ,  1837,  in  conside- 
ration of  8000/.  to  be  paid  as  therein  mentioned,  agreed  to 
sell,  and  P.  Thompson^  H.  Trye  and  J.  Baron  agreed  to 
purchase,  the  inheritance  in  fee  simple  of  the  hereditaments 
distrained  upon,  together  with  the  rights  of  way,  &c. :  sub- 
ject to  the  payment  by  the  said  P.  Thompson,  H.  Trye 
and  J.  Baron,  their  heirs  and  assigns,  on  the  1st  of  January 
in  each  year,  of  the  sum  of  40/.  towards  the  expense  of 
keeping  certain  roads  in  repair.  And  Thomas  Billings, 
for  himself,  &c.,  covenanted  with  P.  Thompson,  H.  Trye 
and  J.  Baron,  their  heirs,  &c.,  that  he,  his  heirs  or  assigns, 
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would  forthwith  stone  and  gnvel  the  roads,  &&,  and  so 
long  as  the  said  sum  of  40L  sboald  oontinoe  to  be  paid 
keep  the  same  in  good  order.  And,  further,  that  in  case 
the  said  sum  of  40/«,  or  any  part  thereof,  should  be  in 
arrear,  it  should  be  lawful  for  Thomas  Billings,  his  heirs, 
&C.,  to  enter  upon  the  land  thereby  agreed  to  be  sold  and 
take  a  distress  for  the  said  rent  so  in  arrear,  and  the  same 
to  aell  and  dispose  of;  and  otherwise  to  act  in  the  premises 
as  a  landlord  distraining  for  rent  under  a  common  demise 
is  by  law  entitled  to  do. 

A  portion  of  the  80002.  was  paid,  but  otherwise  the  pro- 
visions of  the  said  articles  of  agreement  have  not  been 
carried  out,  except  as  hereinafter  appears;  and  the  purchase 
and  sale  have  long  since  been  abandoned. 

By  lease  and  release,  dated  the  1st  and  2nd  days  of 
March,  1838,  John  Howard,  at  the  request  and  by  the 
direction  of  George  Crook,  conveyed,  and  Thomas  Billing^ 
confirmed,  to  Lewis  Bythesea  the  hereditaments  comprised 
in  the  indentures  of  the  27th  and  28tb  of  March,  1833,  in 
fee  simple,  but  subject  to  the  proviso  for  redemption  by 
Thomas  Billings  in  such  release  contained.  The  release 
contained  the  usual  proviso  for  the  enjoyment  of  the  land 
by  Thomas  Billings  until  de£EiuIt  in  payment. 

By  lease  and  release,  dated  the  24th  and  25th  of  Oc* 
tober,  1838,  made  between  Thomas  Billings  of  the  first 
part,  Lewis  Bythesea  of  the  second  part,  the  said  Thomp' 
son,  Trye  and  Baron  of  the  third  part,  and  the  said  John 
Howard,  D.  Latimer  and  J.  Bolton  of  the  fourth  part,  after 
reciting  that  part  only  of  the  said  purchase  money  for  the 
said  land  had  been  pmd,  and  that  Thomas  Billings,  being 
in  want  of  60002.,  had,  with  the  consent  of  the  said 
Thompson,  Trye  and  Baron,  applied  to  the  said  J.  Howard, 
D.  Latimer  and  J.  Bolton  to  advance  and  lend  him  the 
sum  of  5000J1  upon  mortgage  of  the  said  lands,  &c.,  which 
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they  bad   agreed  lo  do;   and  reciting  also  that  Thomas 

Billings  had  requested  Lewis  Bythesea  to  release  and  assure 

«.  such  parts  of  the  hereditaments  comprised  in  the  indenture 

RlCHABDB. 

oF  the  2nd  of  March^  1838,  as  were  comprised  in  the  agree- 
ment of  the  1st  of  February,  1837,  discharged  from  the 
said  mortgage  debt  or  sum  of  3000/.,  which  he  had  agreed 
to  do:  in  consideration  of  5000L  to  Thomas  Billings 
paid  by  John  Howard,  D.  Latimer  and  J.  Bolton,  Thomas 
Billings,  with  the  privity  of  Thompson,  Trye  and  Baron, 
did  limit  and  appoint,  and  the  said  Lewis  Bythesea  bar- 
gained, sold  and  released,  and  Billings,  with  the  consent 
of  Thompson,  Trye  and  Baron,  bargained,  sold,  released 
and  confirmed,  to  the  said  J.  Howard,  D.  Latimer  and  J. 
Bolton,  the  lands  and  hereditaments  distrained  upon  as 
aforesaid,  to  have  and  to  hold  the  same  unto  the  said 
John  Howard,  D.  Latimer  and  J.  Bolton,  their  heirs  and 
assigns,  to  the  use  of  the  said  John  Howard,  D.  Latimer 
and  J.  Bolton,  their  heirs  and  assigns,  for  ever. 

In  the  release  last  mentioned  was  contained  a  proviso 
for  redemption  by  the  said  Thomas  Billings  on  payment  of 
125/.  for  interest  on  the  25th  of  April,  &c.,  and  5125/., 
principal  and  interest,  on  the  25th  of  October,  1839.  The 
said  release  further  provided  that,  if  default  should  be  made 
in  payment  by  the  said  Thomas  Billings  of  the  interest  as 
therein  mentioned,  it  should  be  lawful  for  the  mortgagees 
to  enter  and  distrain  for  the  interest,  and  that  if  default 
should  be  made  in  payment  of  the  principal,  and  after  six 
calendar  months'  notice  in  writing  should  have  been  given 
by  the  mortgagees  to  the  said  Thomas  Billings  as  in  the 
said  release  mentioned,  they  should  be  at  liberty  to  make 
sale  and  dispose  of  the  mortgaged  premises  in  manner 
therein  mentioned. 

The  last  mentioned  deed  of  release  contained  the  follow- 
ing proviso:    *' Provided  also,   and   it  is   hereby  further 
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expressly  agreed  and  declared  between  and  by  the  said        1859. 
parties  hereto,  that  if  at  any  time  or  times  hereafter^  and    ^^^^^^ 
v)hen  amd  so  soon  at  the  taid  mortgagees^  and  every  other  '• 

person  or  persons  whomsoever  claiming  or  to  claim  by  9  from, 
through  or  under  them,  should  under  or  by  virtue  of  any  power 
or  authority  therein  contained  enter  into  or  upon,  or  otherwise 
become  possessed  of,  the  said  premises  or  any  part  thereof,  the 
same  should  from  thenceforth  be  subjected  and  charged  to  and 
with  the  payment  to  the  said  Thomas  Billings,  his  heirs  and 
assigns,  of  the  annual  sum  of  40/.  mentioned  in  the  articles  of 
agreement  of  the  1st  of  February,  1837,  and  that  the  same 
should  thenceforth  be  recovered  and  recoverable  by  distress  or 
otherwise  upon  or  out  of  the  said  mortgaged  premises  or  any 
part  thereof,  or  the  occupier  or  occupiers  thereof,  or  of  any 
part  thereof,  in  such  and  the  same  way  as  rents  of  the  like 
anaount  might  be  recovered  or  recoverable  thereout  upon 
a  common  demise  for  years.**  The  last  mentioned  inden- 
tures of  lease  and  release  were  executed  by  the  said  Thomas 
Billings,  Lewis  Bythesea,  P.  Thompson,  H.  Trye  and 
J.  Baron,  but  not  by  the  other  parties  thereto. 

It  was  further  provided  that,  if  default  should  be  made  in 
payment  of  the  5000/.,  it  should  be  lawful  for  Howard, 
Latimer  and  Bolton  to  enter  and  take  the  rents  and  profits 
to  their  own  use,  and  also  that  Billings  should  peaceably 
hold  the  said  hereditaments  until  such  default. 

Default  was  made  in  payment  of  the  mortgage  money 
and  interest ;  and  •  thereupon  the  mortgagees  entered  into 
possession  of  the  mortgaged  premises  for  the  purpose  of 
exercising  their  power  of  sale,  and  proceeded  to  sell  as 
hereinafter  mentioned. 

By  indenture,  dated  the  6  th  of  August,  1847,  John 
Howard,  Digby  Latimer  and  John  Bolton,  in  consideration 
of  5&O0L  paid  by  the  said  Andrew  Taylor  to  them,  con- 
veyed the  said  mortgaged  premises  to  Andrew  Taylor  in 


282 


EXCHEQUER  REPOBTB. 


fee,  with  all  the  rights  of  waj  thereunto  belonging;  but 
subject  to  the  said  annual  sum  of  40J1  chai^d  thereon. 
^    «•  The  said   indenture  was  executed  by  John  Howard, 

Digbj  Latimer  and  John  Bolton  as  parties  thereto  of  the 
first  party  but  not  by  Andrew  Taylor. 

The  said  Andrew  Taylor,  under  the  said  indenture, 
forthwith  entered  into  possession  of  the  property  comprised 
therein. 

By  indenture,  dated  the  7th  of  August,  1847,  Andrew 
Taylor  conveyed  the  mortgaged  premises  so  conveyed  to 
him  by  the  indenture  of  the  6th  day  of  August,  1847,  to 
the  said  John  Howard,  Digby  Latimer  and  John  Bolton 
in  fee  to  secure  the  sum  of  4000/L  and  interest,  subject  to 
the  said  annual  sum  of  40/.  chaiged  thereon  and  payable 
thereout,  for  the  use  and  towards  the  repair  of  the  roads 
and  sewers,  rights  to  use  which  were  appurtenant  to  the 
said  premises.  The  said  indenture  contained  the  usual 
proviso  for  redemption  on  payment  of  principal  and  inte« 
rest,  and  was  executed  by  the  said  Andrew  Taylor  only. 

Andrew  Taylor  paid  the  said  annual  sum  of  ^OL  from 
the  time  of  the  conveyance  to  him  down  to  the  Slst  of 
December,  1854. 

By  indenture,  dated  the  18th  of  January,  1848,  the 
premises  comprised  in  the  last  mentioned  indenture  of 
mortgage  were  (subject  nevertheless  to  the  said  annual 
sum  of  402,  &c.)  conveyed  to  Digby  Latimer,  John  Bolton 
and  William  Bennett,  their  heirs  and  assigns,  subject  to 
the  equity  of  redemption  under  the  said  indenture  of  the 
7th  of  August,  1847.  This  indenture  was  executed  by  all 
the  parties  thereto. 

By  indenture,  dated  the  6th  of  December,  1854,  made 
between  Andrew  Taylor  of  the  first  part,  Digby  Latimer, 
John  Bolton  and  William  Bennett  of  the  second  part,  the 
plaintiff  of  the  third  part,  and  William  CoUesson  of  the 
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fourth  part,  the  said  mortgaged  invmiaes  were  appointed 
and  coiiYeyed  to  the  plaintiff  in  fee»  subject  nevertheless 
(but  so  far  only  as  the  same  might  be  legally  chargeable  v. 

upon  or  aflect  the  said  hereditaments)  to  the  payment  of 
the  said  annual  sum  of  40/. 

Under  this  conveyance  the  plaintiff  entered  into  posses- 
sion of  the  said  hereditaments  and  premises  distrained 
upon,  and  has  since  then  hitherto  remained  in  possession 
thereof. 

By  lease  and  release,  dated  the  2l8t  and  22nd  of  Decem* 
ber^  1840,Thomas  Billings  appointed  and  released  unto  the 
said  Cornelius  Blackwell  and  William  Billings,  and  their 
heirs,  the  pieces  of  land  then  used  as  roads  or  sewers, 
&c. ;  which  included  the  roads  or  drives,  &c,  the  right  to 
the  use  of  which  was  so  f^reed  to  be  granted  by  the  said 
articles  of  agreement  of  the  1st  of  February,  1837,  subject 
to  the  several  rights  of  way  and  sewerage  theretofore 
granted  by  the  said  Thomas  Billings,  and  Thomas  Billings 
granted  and  assigned  to  Cornelius  Blackwell  and  William 
Billings  and  their  heirs  the  said  annual  sum  of  407.  chai^ged 
on  and  made  payable  out  of  the  several  hereditaments 
comprised  in  the  said  articles  of  agreement  of  the  Ist 
of  February,  ^837,  together  with  all  powers,  rights  and 
remedies,  for  the  recovery  thereof:  To  hold  the  same 
unto  the  said  Cornelius  Blackwell  and  William  Billings  in 
fee. 

By  indenture,  dated  the  28th  day  of  December,  1854, 
die  said  Cornelius  Blackwell  and  William  Billings  granted, 
aliened  and  conveyed  the  said  pieces  of  land  then  formed 
into  and  used  as  roads  or  drives  and  footpaths,  &c.,  or 
comprised  in  lease  and  release  of  the  21st  and  22nd  days 
of  December,  1840,  subject  as  therein  mentioned,  and  the 
said  annual  sum  of  40L,  to  the  defendants,  their  heirs  and 
assigns,  together  with  all  powers,  rights  and  remedies  for 
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the  recovery  thereof,  and  all  the  estate :  To  have  and  to 

hold  the  same  unto  and  to  the  use  of  the  defendants,  their 

^    ^'  heirs  and  assiffns  for  ever. 

Richards.  ^ 

The  plaintiff  has  never  paid  the  defendants  the  said 
annual  sum  of  40/.,  and  three  years'  arrears  having  been 
demanded  a  distress  was  levied  by  the  defendants  for  the 
amount  thereof  as  before  mentioned. 

The  questions  for  the  opinion  of  the  Court  are : — Was 
the  rent  distrained  for,  at  the  time  of  the  distress,  an  exist- 
ing rent  chaise  on  the  plaintiff's  said  hereditaments  and 
premises ;  and  had  the  defendants  then  any  right  to  distrain 
for  the  same  ?  If  not,  the  judgment  of  the  Court  is  to  be 
entered  for  the  plaintiff  for  the  sum  of  41.  and  costs.  But 
if  the  said  rent  was  then  such  existing  chaige  and  they  had 
such  right  of  distress,  then  for  the  defendants  with  costs. 

Quoin  argued  for  the  plaintiff  in  last  Hilary  Term  (Jan. 
26). — There  was  no  kgal  rent  charge  for  which  a  distress 
could  be  maintained.  First:  Thomas  Billings,  in  whose 
favour  the  rent  of  40L  was  reserved  by  the  indentures  of 
the  24th  and  25th  October,  1838,  had  an  equitable  estate 
only ;  and  the  effect  of  the  reservation  was  merely  to  create 
an  equitable  charge,  so  that  any  person  who  took  the  estate 
with  notice  of  it  would  be  liable  in  equity.  Thomas 
Billings,  having  only  the  equity  of  redemption,  was  in  law 
no  more  than  a  stranger  to  the  estate  ;  and  a  reservation  of 
a  rent  to  a  stranger  is  void.  In  Shep.  Touch,  p.  80,  it 
is  said  that  a  reservation  *'  must  be  made  to  one  of  the 
grantors,  and  not  to  a  stranger  to  the  deed."  *  *  *  «<  And 
if  the  reservation  be  of  the  rent  to  a  stranger  that  is  no 
party  to  the  deed,  and  to  him  only,  this  reservation  is  void ; 
and,  therefore,  if  the  father  and  his  son  and  heir  apparent 
by  indenture  lease  his  land  for  years,  to  begin  after  the 
father's  death,  rendering  rent  to  the  son,  it  is  void."     Also 
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in  Co.  Lit  143  b,  it  is  said : — **  Note,  it  is  a  maxim  in  law 
that  the  rent  must  be  reserved  to  him  from  whom  the  state   ^ 
of  the  land  moveth,  and  not  to  a  stranger.**     C/ieiham  ▼•     ^    •• 
f^l^iBiamwn  {a)  and  Moore  ▼.  The  Earl  of  Ffymouih  (b)  are 
aothorities  to  the  same  effect — Secondly,  the  indentures  of 
the  24th  and  25th  October,  1838,  cannot  operate  as  a  grant 
of  a  rent  charge  by  the  mortgagees,  because  they  did  not 
execute  the  deed :   Wiekham  v.  Hawker  (c).     Besides,  the 
stipulation  that,  in  the  event  of  the  mortgagees  taking 
possession,  the  land  shall  be  charged  with  the  payment 
of  the  annual  sum  of  40il,  does  not  amount  to  a  reserva- 
tion or  grant  of  a  rent  charge,  but  is  a  mere  agreement ; 
whereas  every  good  reservation  must  be  by  apt  words: 
Shep.  Touch.  80.     It  will  perhaps  be  argued  that  although 
the  grantees  did  not  execute  the  indentures,  yet,  as  they 
entered  into  possession,  they  accepted  the  land  subject  to 
the  payment  of  the  yearly  sum ;  and  the  following  passage 
in  Co.  Lit  143  &,  may  be  relied  on : — '*  And  it  is  holden  that 
if  a  feoffment  in  fee  be  made  by  deed  poll  reserving  a  rent, 
this  reservation  is  good;  for  when  the  feoffee  accepts  the 
deed  and  livery  of  the  land,  he  agreeth  to  the  rent,  and  the 
rent  is  reserved  by  the  words  of  the  feoffor,  and  not  by 
the  grant  of  the  feoffee.**    That  might  be  so  here  if  the 
rent  was  properly  reserved.     Moreover,  the  case  finds  that 
the  mortgagees  only  entered  into  possession  for  the  purpose 
of  exercising  the  power  of  sale. 

MatheWy  for  the  defendant. — First :  Thomas  Billings  was 
not  a  stranger  to  the  estate,  but  under  the  release  of  the  2nd 
March,  1838,  he  had  a  legal  interest  as  tenant  In  a  note 
to  Partridge  v.  Bere  {d)  it  is  said: — <^If,  in  the  mortgage 
deed,  there  is  the  usual  proviso  for  the  enjoyment  of  the  land 

(a)  4  East,  469.  (c)  7  M.  &  W.  63. 

lb)  3  B.  &  Aid.  66.  (d)  6  B.  k  Aid.  604. 
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1859.       by  ^®  mortgagor  and  his  heirs  until  de&ult  in  payment, 

N-p-v— ^      g^Q^^  QQ^  ^0  mortgagor  is  in  actual  poasession^  he  may, 

«.  under  the  agreement,  be  regarded  as  tenant  for  years  to 

BlOHARDft. 

the  mortgagee  during  the  continuance  of  the  agreement  :** 
Btnosely  v.  Blachman  (a).  That  doctrine  was  recognised  in 
WShinson  v.  Hall  (ft).  In  Freeman  v.  Edwards  (c),  Parke^ 
B.,  said : — **  If  there  is  any  definite  time  during  which  the 
mortgagor  is  to  remain  in  possession,  that  operates  as  an 
interest  in  him ;  but  if  the  time  is  indefinite,  his  occupation 
is  merely  permissive."  Therefore  Thomas  BilUngs,  when 
be  joined  in  the  conTcyance  of  the  24th  and  25th  October, 
1838,  was  not  a  stranger  within  the  technical  rule  which 
renders  the  reserval  of  a  rent  to  him  void.  [Martin^  B.-^ 
If  a  rent  could  be  reserved  to  a  stranger,  the  consequence 
would  be  that  the  grantee  might  distrain  another  man's 
goods  for  payment  of  the  debt  of  the  grantor;  but  no 
person  can  lawfully  grant  a  power  to  take  another's  goods.] 
In  Gilbert  on  Rents,  p.  54,  it  is  said : — And  here  Little- 
ton's text  is  to  be  laid  down  as  a  sure  rule^  **  that  no  rent 
(which  is  properly  called  rent)  may  be  reserved  upon  any 
feoflment,  gift  or  lease,  but  only  to  the  feoffor,  donor,  lessor 
or  to  their  heirs ;  and  in  no  manner  may  it  be  reserved  to 
any  stranger.  And  the  reason  of  the  rule  is  this ;  because 
the  rent  is  something  paid  by  way  of  retribution  for  the 
land ;  and  therefore  ought  to  be  made  to  him  from  whom 
the  land  passes.  Besides,  the  reservation  to  a  stranger  was 
prohibited  to  avoid  the  danger  of  maintenance ;  for  if  they 
were  allowable,  persons  might  make  reservations  to  power- 
ful men,  who  might  extort  more  from  the  tenant  than  was 
origpnally  contracted  for." — Secondly,  although  the  releases 
did  not  execute  the  indentures  of  the  24th  and  25th 
October,  1838,  the  acceptance  of  the  estate  estops  them 

(a)  Cro.  Jae.  669.  (b)  8  Biag.  N.  C.  608. 

(c)  2  Exch.  782,  787. 
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from  denying  that  a  valid  rent  charge  was  created.  In  Lit. 
230b,  it  is  said: — ''If  an  estate  be  made  by  indenture  to 
one  for  the  term  of  his  life,  the  remainder  to  another  in  fee     ^    '• 

BiCHABM. 

upon  a  certain  condition,  &c.,  if  the  tenant  for  life  have 
pat  his  seal  to  the  part  of  the  indenture  i^nd  after  dieth, 
and  he  in  the  remainder  entreth  into  the  land  by  force  of 
his  remainder,  &c.,  in  this  case  he  is  tied  to  perform  all 
the  conditions  comprised  in  the  indenture,  as  the  tenant  for 
life  ought  to  have  done  in  his  life,  and  yet  he  in  remainder 
never  sealed  any  part  of  the  indenture.     But  the  cause  is, 
for  that  inasmuch  as  he  entered  and  agreed  to  have  the 
lands  by  force  of  the  indenture,  he  is  bound  to  perform  the 
conditions  within  the  indenture,  if  he  will  have  the  land," 
&C.     A  man  may  be  bound  by  the  covenants  of  a  deed  in 
which  he  is  described  as  a  party,  though  he  does  not 
execute  it,  if  he  assent  to  it  and  take  a  benefit  under  it: 
Co.  Lit.  231  Of  JVM  v.  Spicer  (a).    Thus,  where  a  coven- 
antor executes,  but  the  covenantee  does  not,  the  latter  by 
bringing  an  action  gpves  his  consent  to  the  contract,  and 
the  covenantor  having  consented  by  executing  the  deed, 
there  is  the  consent  of  both  parties :   Weiherell  v.  Langs- 
/on  (ft).    By  the  8  &  9  Vict  c.  106,  s.  5,  under  an  indenture 

• 

executed  after  the  1st  October,  1845,  an  immediate  estate 
or  interest  in  any  tenements  or  hereditaments,  and  the 
benefit  of  a  condition  or  covenant  *'  respecting  any  tene- 
ments or  hereditaments,  may  be  taken,  although  the  taker 
thereof  be  not  named  a  party  to  the  same  indenture."— 
Thirdly,  the  mortgagees  were  seised  of  the  lands  to  the 
intent  that  Thomas  Billings  might  have  a  rent  thereout 
Under  the  Statutes  of  Uses  that  is  sufficient  to  create 
a  valid  rent  charge.      In  a  note  by  Lord  8L  LeanartU 

(a)  13  Q.  B.  886.  (h)  1  Excli.  634. 643. 

VOLi  IV. — K.  8.  D  EXCH. 
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1859.  *<>  Gilbert  on  Uses,  p.  193,  it  is  said: — ** Where  any 
^^"^'^^^^^^  person  stands  seised  of  any  lands  to  the  use  that  some  other 
_    «•  person  may  receive  a  rent  thereout,  the  statnte  executes 

BlOHABM. 

the  use  in  the  same  manner  as  if  a  sufiScient  grant  had  been 
made  to  him  by  the  person  seised  to  the  use,  and  gives  the 
cestui  que  use  a  power  of  distress.'*  Whatever  may  be  the 
form  of  a  deed,  if  the  intent  of  the  parties  is  manifest  the 
Court  will  give  effect  to  it ;  for  it  is  an  established  rule  that  a 
deed  shall  never  be  laid  aside  as  void,  if  by  any  construction 
it  can  be  made  good :  Earl  of  ClanrickariFs  C€ige{a)y  Shep. 
Touch.  82,  83.  Thus,  a  deed  which  could  not  operate  as 
a  bargain  and  sale  because  there  was  no  money  considera- 
tion, nor  as  a  release  because  there  was  no  lease  for  a  year, 
nor  as  a  deed  of  confirmation  because  the  grantees  were 
neither  of  them  in  possession,  nor  as  a  feoffment  because 
there  was  no  livery  of  seisin  was  held  to  operate  as  a 
covenant  to  stand  seised :  Doe  v.  Assignees  of  Simpson  (i), 
2  Wms.  Saund.  p.  97,  note.  Here  the  intention  is  clear, 
that  there  should  be  a  rent  charge  recoverable  by  distress 
and  not  a  mere  equitable  charge.  Perry  v.  Watts  {c)  and 
HaggersUm  v.  Hanbury{d)  also  shew  that  the  Court  will 
construe  a  deed  so  as  to  gpve  effect  to  it,  where  the  inten- 
tion is  manifest  that  an  estate  should  pass,  though  it  cannot 
pass  in  the  way  the  parties  intended.  The  language  of  the 
deed  is  suflScient  to  raise  a  use.  '^  A  man  made  a  feoflhient 
sub  condifione  ed  intentione  that  his  wife  should  have  lands 
for  life,  remainder  to  his  youngest  son  in  fee.  The  feoffee 
died  without  making  any  estate.  The  heir  of  the  feoffor 
entered,  but  it  was  resolved  that  ther£  was  not  a  condition, 
but  an  use,  which  was  executed  presently  according  to  the 
intent  :**  Shep.  Touch,  p.  514. 

(a)  Hob.  277,  (e)  3  M.  &  6.  775. 

(b)  2  Wib.  22;  S.  C.  Willes,  673.  (d)  5B.k  C.  101. 
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Qif€uiii,  in  reply,  referred  to  1  Smith's  Lead  Cas.  p.  444, 
Doe  <L  Boybmce  ▼•  Idghtfoot  {a). 


The  Court  directed  that  the  case  should  be  further 
argued  on  the  point  as  to  the  operation  of  the  Statute  of 
Uses,  and  on  a  subsequent  day  (Feb.  12) 

Mathew  ai^ued  for  the  plaintiff. — The  proviso  in  the 
indenture  of  1838  is  a  good  declaration  of  a  use  in  favour 
of  Thomas  Billings,  his  heirs  and  assigns.  The  instrument 
will  operate  according  to  the  effect  which  the  parties  intended 
to  give  to  it:  Sheppard*s  Touchstone,  by  Preston,  p.  514, 
Sanders  on  Uses,  p.  95,  citing  Boydellv.  WatthaU(b),  ''Any 
expression  whereby  the  mind  of  the  party  may  be  known 
that  such  a  one  shall  have  the  land  is  sufficient  :**  per  Holt^ 
C.  J.,  in  Jones  v.  Morley  (c).  No  special  words  are  neces- 
sary to  create  a  use.  It  may  be  objected  that,  there  being 
a  use  declared  by  the  deed  to  the  mortgagees,  a  further 
use  could  not  be  declared  of  the  rent  to  Billings.  But  an 
exception  to  the  general  rule,  that  a  use  cannot  be  declared 
upon  a  use,  was  established  in  CromwelVs  Case  (if),  where  a 
recovery  was  suffered  of  lands  to  the  use  of  A.  and  his 
heirs,  yielding  for  the  same  a  rent  to  B. ;  and  it  was  urged 
that  the  rent  ought  to  have  been  limited  out  of  the  estates 
of  the  recoverors,  and  not  out  of  the  possession  of  cestui 
que  use;  yet  it  was  determined  that  the  rent  was  well 
executed  by  the  statute. — He  referred  also  to  Gilbert  on 
Uses,  pp.  194  (note),  351  (note),  and  Sanders  on  Uses, 
p.  275. 

The  Court  then  called  on 

Qicom. — By  the  indentures  of  the  24th  and  25th  of 

(a)  8  M.  &  W.  553. 564.  (c)  12  Mod.  159.  162. 

\h)  Moore,  722.  \d)  2  Bep.  69  a. 

U  2 
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October,  1838,  the  premises  are  conveyed  to  the  releasees 

and  their  heirs,  to  hold  onto  the  releasees  and  their  heirs 

v*  to  the  use  of  the  releasees  and  their  heirs,  subject  to  the 

RlCBAEDt.  ,  . 

equity  of  redemption.  Now,  though  the  second  use  is  not 
executed  by  the  statute,  it  prevents  any  other  use  being 
declared,  unless  the  case  of  a  rent  charge  is  an  exception. 
In  Sanders  on  Uses,  p.  89,  it  is  said :  *'  The  statute  says, 
that  where  any  person  or  persons  stand  or  be  seised  &c.  to 
the  use,  confidence  or  tnist  of  any  other  person  or  perBons,** 
&C.,  and  therefore  if  a  use  be  limited  to  a  feoffee,  conusee, 
recoveror  or  releasee,  such  use,  generally  speaking,  is  not 
executed  by  the  statute,  but  the  feoffee,  &c.  is  in  by  the 
common  law.  In  this  case,  notwithstanding  the  grantee  is 
in  by  the  eamman  law,  yet  after  the  declaration  of  the  use 
to  him  he  has  not  only  a  seisin  but  a  use,  although  not  the 
use  which  the  statute  require  ;  and  therefore  that  seisin, 
which  before  the  limitation  of  the  use  to  himself  was  open 
to  serve  uses  declared  to  a  third  person,  is  by  the  limitation 
filled  up,  and  will  not  admit  of  any  other  use  being  limited 
in  it,  upon  the  principle  that  a  use  cannot  be  limited  upon 
a  use:"  see  also  pp.  166,  167.  The  rent  cfiaige  is  said  to 
be  good  by  way  of  springing  use ;  but  there  is  no  seisin  to 
serve  it,  the  seisin  being  exhausted  by  the  first  declaration 
of  use.  In  CromwelVs  Case  (a)  the  reservation  of  rent 
came  after  the  declaration  of  uses,  and  the  Court  held  the 
reservation  good,  ut  res  jnagis  valeat,  quam  pereat  But 
the  explanation  of  that  case  is  to  be  found  in  Cholmley^s 
Ctue  (&)  where  Baron  JStoens  points  out  that  if  the  use 
and  possession  pass  tanguam  unojlatu,  it  is  all  one  with 
a  grant  of  the  land  itself;  ''for  if  the  use  should  pass 
first,  then  rent  cannot  be  reserved  out  of  the  use,  and 
then  the  reservation  of  the  rent  would  be  void." — Next, 
the  charge  of  the  rent  is  within  the  rule  against  per- 
petuities. The  proviso  is  that  as  soon  as  the  mortgagees, 
(a)  2  Rep.  69  a.  (b)  2  Rep.  54  a. 
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or  Other  person  claiming  under  theni,-8liall  enter,  the  pre* 
miaee  are  to  be  chaiged  with  the  rent ;  Billings  is  to  have 
poBsession  until  defiiult     At  the  time  of  the  execution  of  «• 

toe  deed  it  was  uncertain  whether  Billings  ever  would 
make  defiiult.  If  he  did  make  default,  still  it  was  uncer* 
tain  whether  the  mortgagees  would  ever  enter.  This, 
therefore,  was  an  estate  to  begin  at  a  future  time*  which 
might  or  might  not  have  taken  effect  within  a  life  or  lives 
in  being  and  twenty  one  years  after.  It  is  a  rule  that 
springing  uses  are  confined  to  the  limits  of  time  prescribed 
by  courts  of  justice  for  preventing  perpetuities :  1  Sanders 
on  Uses,  p.  201.  In  Gilbert  on  Rents,  p.  60,  the  author 
questions  ''at  what  distance  of  time  chaiges  of  rent  may 
be  allowed  to  commence,  whether  it  must  not  be  after  the 
lives  of  persons  in  esse;  for  if  they  be  indefinite  they  seem 
to  have  the  same  tendency  to  a  perpetuity  as  any  contin- 
gent remainder  or  executory  interest :  and  the  bare  affec- 
tion of  a  perpetuity  is  sufficient  to  damn  any  conveyance.** 
In  Gilbert  on  Uses,  p.  195  (note),  it  is  said,  ''A  new  rent 
may  be  limited  to  commence  in  fiituro  within  the  line  of 
perpetuity."  The  conclusion  drawn  by  Mr.  Lewis,  after  con- 
sideration of  the  authorities,  is  that  a  rent  chaige  granted 
independently  by  the  proprietor  of  the  soil,  or  reserved  to 
him  in,  or  in  consideration  of  a  disposition  of  the  fee,  must 
be  observant  of  the  limits  of  perpetuity.  Assuming,  then, 
that  a  rent  charge  is  subject  to  the  rule  against  perpetuities, 
it  is  not  sufficient,  in  order  to  test  the  legality  of  a  limitation 
within  this  rule,  to  inquire  whether  it  be  capable  of  taking 
effect  within  the  period  prescribed  by  the  rule  ;  it  must  be 
so  framed  as  ex  necessitate  to  take  effect,  if  at  all,  within 
that  period :  Lewis  on  Perpetuities,  p.  170.  In  an  opinion 
of  Mr.  Hodgson,  quoted  in  Lewis  on  Perpetuities,  Appen- 
dix, p.  XXXV.,  it  is  said  that  the  rule  is,  that  **  any  grant  or 
limitation  (of  a  rent  charge)  shall  be  void  if  it  is  not,  in 
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1859.  point  of  fact,  certain,  at  the  time  of  creating  it,  that  it  will 
Q^^^^non  *^^*^^  within  some  defined  period  of  a  life  in  being  and 
_    *•  twenty  one  years."     The  rule  was  much  discussed  in  The 

Dukeof  NorfoUCs  Case  (a)  and  in  Stephens  y.  Stephens  {by — 
Lastly,  the  eyent  on  which  the  rent  was  to  be  charged  on 
the  land  neyer  took  place,  because,  in  fact,  the  mortgagees 
neyer  entered 

Mathew  in  reply. — The  mortgagees  entered  to  exercise 
the  power  of  sale,  and  the  vendee  entered  by  their  authority. 
The  rent  is  not  within  the  policy  or  the  letter  of  the  rule 
against  perpetuities.   It  was  a  present  charge  of  a  contingent 
rent,  always  capable  of  being  defeated  by  the  beneficial 
owner,  and  therefore  not  open  to  the  suggested  objection : 
Lewis  on  Perpetuities,  pp.  560,  561.  It  is  similar  to  a  power 
to  sell  real  estate,  to  be  exercised  without  any  restriction  in 
point  of  time.     This,  though  void  if  regarded  abstractedly 
from  its  purposes  and  objects,  would  undoubtedly  be  held 
good:  Lewis  on  Perpetuities,  p.  558.  If  the  rent  was  limited 
to  an  unascertained  person,  the  estate  could  not  be  dealt 
with.     Here  however,  it  was  at  any  time  capable  of  being 
released  by  Billings  or  his  heirs.     The  present  case  ranges 
itself  within  the  exception  to  the  rule  mentioned  in  Lewis 
on  Perpetuities,  p.  501,  that  where  a  limitation  is  made 
to  take  effect  on  two  alternative  events,  one  of  which  is 
too  remote,  and  the  other  valid  as  within  the  prescribed 
limits,  although  the  gifl  be  void  so  far  as  it  depends  on  the 
remote  event,  it  will  be  allowed  to  take  effect  on  the  kap^ 
pening  of  the  alternative  one.    Biddk  v.  Perkins  (c),  Boyee 
V.  Hanaing  {d)^  Longhead  v.  Phelps  {e)  and  Monypenny  y. 
Deering  (/)  are  instances  of  the  application  of  a  similar 

(a)  8  Chan.  Cas.  I.  (<0  2  C.  &  J.  334. 

(6)  Cases  temp.  Talbot,  228.  («)  2  W.  Bl.  704. 

(c)  Uargr.  Accum.  93,  94,  n.  (J)  2  De  Gex,  M«N.  &  G.  145. 
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principle.     Here  the  rent  was  to  arise  on  the  execution  of       1S59, 
the  power  of  sale,  and  the  trustees  di<l  enter  and  sell. 


GiLBSETBOS 

Cur.  adv.  vult.  v. 

RlOHAKOt. 


The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B. — This  is  a  special  case  for  the  opinion  of 
the  Court  in  an  action  of  replevin,  and  the  question  is 
whether  the  rent  hereinafter  mentioned  was  an  existing 
rent  for  which  the  defendants  had  a  right  to  distrain. 

The  material  iiicts  are  these : — Lewis  Bythesea  was  mort- 
gagee in  fee  simple  of  the  lands  distrained  upon.  Thomas 
Billings  was  owner  of  the  equity  of  redemption,  also  in  fee ; 
and  by  indentures  of  lease  and  release,  dated  the  24th  and 
25th  of  October,  1838,  made  between  Thomas  Billings  of 
the  first  part,  Lewis  Bythesea  of  the  second  part,  Pearson 
Thompson  and  others  of  the  third  part,  and  John  Howard, 
Digby  Latimer  and  John  Bolton  of  the  fourth  part ;  after 
reciting,  amongst  other  things  not  material,  that  Thomas 
Billings  was  in  want  of  5000/.  upon  mortgage  of  the  said 
lands,  which  the  parties  of  the  fourth  part  had  agreed  to 
lend ;  and  that  Lewis  Bythesea  had  agreed  to  release  and 
assure  to  them  the  said  lands  freed  and  discharged  from  his 
mortgage  :  The  indenture  witnessed,  that  Lewis  Bythesea 
conveyed,  and  Thomas  Billings  granted  and  confirmed,  the 
said  lands :  To  have  and  to  hold  the  same  to  the  parties  of 
the  fourth  part,  their  heirs  and  assigns,  to  the  use  of  them, 
&c.,  their  heirs  and  assigns,  for  ever ;  subject  to  a  proviso 
for  redemption  on  payment  of  the  6000/.  and  interest. 
Amongst  other  provisoes  there  was  one,  that  if  default 
should  be  made  in  payment  of  the  500021  and  interest  at 
the  time  appointed,  and  after  six  months'  notice  in  writing 
had  been  given  by  the  parties  of  the  fourth  part,  their 
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1869.       heirs,  &c.,  to  Thomas  Billings  to  pay,  and  payment  not 

^^"^''^^^^^      being  made,  it  should  be  lawful  for  the  parties  of  the  fourth 
G1LBEKT8ON  o  »  -  .  r  ^ 

9.  part,  their  heirs,  &c.,  to  make  sale  of  the  said  lands,  &c* 

The  release  also  made  provision  in  the  event  of  the  parties 
of  the  fourth  part,  their  heirs,  &c.,  or  any  other  person  or 
persons  claiming,  or  to  claim  by,  from,  under  or  in  trust  for 
them,  under  or  by  virtue  of  any  power  therein  contained, 
entering  into  or  otherwise  becoming  possessed  of  the  lands. 
In  which  event  it  was  provided  and  expressly  agreed  and 
declared  between  and  by  all  the  parties  to  the  deed»  that  from 
and  immediately  after  the  said  lands  should  have  been  so 
entered  into,  or  possessed  by  the  said  parties  of  the  fourth 
part,  their  heirs,  &c.,  or  any  other  person,  or  persons  as 
aforesaid,  the  same  should  from  thenceforth  for  ever  there- 
after be,  and  the  same  were  from  thenceforth  subjected  and 
charged  with  and  to  the   payment,  to  the  said  Thomas 
Billings,  his  heirs  and  assigns,  of  the  annual  sum  of  40L 
mentioned  in  articles  of  agreement  of  the  1st  of  February, 
1837,  and  the  same  should  thenceforth  be  recovered  and 
recoverable  by  distress  or  otherwise  upon  and  out  of  the 
said  lands,  in  such  and  in  the  same  way  as  rents  of  the  like 
amount  might  be  recovered  and  recoverable  upon  a  commoa 
demise  for  years.     This  conveyance  was  executed  by  Mr. 
Bythesea  and  Mr.  Billings,  but  not  by  the  parties  of  the 
fourth  part.      The  articles  of  agreement  of  the   1st  of 
February,  1847,  are  set  out  in  the  case,  and  they  were 
made  between  Thomas  Billings  of  the  first  part,  and  the 
parties  to  the  said  conveyance  of  the  third  part,  whereby 
the  former,  being  owner  of  an  equity  of  redemption,  agreed 
to  sell  to  the  latter  the  said  lands  for  8,00021,  subject  to  the 
payment  of  40L  a  year  towards  the  expenses  of  keeping  in 
repair  certain  roads.    The  intended  purchase  was  afterwards 
abandoned,  but  the  40/.  rent  or  annual  charge  mentioned 
in  these   articles  is  the  same  referred  to  in  the  release. 


HILARY   VACATION,    22   VICT.  295 

Default  was  made  io  pajment  of  the  mortgage  moDey  and        lg69. 
interest,  and  thereupon  the  mortgagees,  the  parties  of  the    q]^^^^, 
fourth  part,  eiUered  inio  possession  for  the  purpose  of  exer-  «• 

ciaing  their  power  of  sale ;  and  by  indenture,  dated  6th  of 
August,  1847,  they  conveyed  the  sud  lands  to  Andrew 
Tajlor  for  5,500/.,  subject  to  the  said  annual  sum  of  40L 
Andrew  Taylor  afterwards  entered  into  possession  of  the 
lands,  and  duly  paid  the  siud  annual  sumof  40il  to  the  3 1st 
of  December,  1854.    By  an  indenture  of  the  5th  of  Decem- 
ber, 1854,  the  lands  were  conveyed  to  the  plaintiff,  in  fee 
simple,  upon  a  purchase  by  him,  subject  to  the  payment  of 
the  said  annual  sum  of  40/.  (but  so  far  only  as  the  same 
might  be  legally  chai^able  upon  or  affect  the  said  lands). 
The  case  then  sets  out  some  indentures  whereby  the  said 
rent,  or  annual  sum  of  40/.  has  become  vested  in   the 
defendants.     The  plaintiff  neglected  to  pay  the  rent  or 
annual  sum  for  three  years,  ?iz.,  from  December,  1854,  to 
December,  1857.     The  distress  in  question  was  made  by 
the  defendants  upon  the  plaintiff's  goods,  and  the  question 
before  us  is  whether  it  was  lawful. 

It  was  objected,  on  behalf  of  the  plaintiff,  that  the  charge 
of  the  AOL  a  year  was  not  a  good  reservation  of  a  rent, 
inasmuch  as  it  was  made  in  favour  of  Thomas  Billings,  the 
owner  of  the  equitable  estate,  whilst  by  law  a  good  reserva- 
tion of  rent  can  only  be  made  to  the  legal  owner.  Several 
authorities  were  cited,  Shep.  Touch.  80,  Co.  Litt  143,  b., 
Chetham  v.  WUUamson  (a),  Wichkam  v.  Hawker  (&) ;  and 
the  point  is  clear ;  indeed  it  i^as  scarcely  disputed  by  the 
learned  counsel  for  the  defendants. 

Secondly,  it  was  objected  that  there  was  no  grant  of  a 
rent  charge,  because  the  releasees  in  fee  simple  did  not 
execute  the  deed  of  October  1838.  This  also  is  a  clear 
objection. 

(a)  4  East,  469.  (6)  7  M.  &  W.  63. 
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But  it  was  at^ued  on  behalf  of  the  defendants  that  the 

rent  was  well  created  by  way  of  ose ;  for  that  where  a  person 

V.  stands  seised  of  lands  to  the  use  that  another  person  may 

receive  a  rent  thereout,  the  statute  executes  the  use  as  if  a 


g^ant  had  been  made  of  the  rent  by  the  person  seised  to  the 
ose,  and  gives  the  cestui  que  use  a  power  of  distress :  Lord 
St.  Leonards  note  to  Gilbert  on  Uses,  p.  193,  CramwelVs 
Ccae^  2  Rep.  72,  b ;  and  that  such  new  rent  may  be  limited 
to  commence  in  futuro:  Same  note,  p.  195,  Feame  on  Re* 
mainders,  p.  528 ;  and  that  in  order  to  create  a  use  no  tech- 
nical words  are  necessary ;  and  that  it  is  only  essential  to 
shew,  that  the  intention  was  that  the  party  should  have  the 
interest  or  estate ;  that  regard  is  to  be  had  to  the  mind  and 
intention  of  the  parties ;  and  whaterer  may  be  the  words, 
the  interest  will  operate  according  to  the  effect  which  the 
parties  intend  to  give  it :  Shep.  Touch.  514.  And,  subject 
to  the  objections  hereafter  mentioned,  we  think  these  prin« 
ciples  apply. 

The  parties  to  the  conveyance  by  lease  and  release  of  the 
23  th  of  October,  1838,  distinctly  agree  and  declare,  that 
forthwith  after  the  parties  of  the  fourth  part,  or  any  one 
claiming  by,  from  or  under  them,  should  enter  into  the 
lands  (which  both  they  themselves  and  Andrew  Taylor,  the 
purchaser  from  them,  did),  the  lands  should  thenceforth  for 
ever  be  subjected  and  charged  with  a  payment  to  Thomas 
Billings,  his  heirs  and  assigns,  of  the  annual  sum  of  40iL, 
to  be  recovered  and  recoverable  by  distress.  This  is  a  clear 
declaration  of  intention  that  Thomas  Billings  should,  upon 
the  event  mentioned,  have  a  rent  of  40iL  a  year  in  fee  simple. 

But  two  objections  were  made  by  the  learned  counsel  for 
the  plaintiff:  first,  that  the  habendum,  being  to  the  parties 
of  the  fourth  part,  their  heirs  and  assigns,  to  the  use  of  the 
said  parties  of  the  fourth  part,  their  heirs  and  assigns  for 
ever,  no  use  could  be  afterwards  created  or  limited.     It  is 
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quite  true,  no  use  in  the  law  can  be  created  after  a  use.  In 

a  conveyance  to  A.  and  his  heirsy  to  the  use  of  A.  and  his 

heirs,  the  statute  operates  upon  the  use  and  exhausts  its 

operation,  and  all  beneficial  estates  in  the  land  itself  declared 

upon  such  a  seisin  are  equitable  estates  or  trusts ;  but  this 

is  not  so  with  a  rent,  it  is  a  new  estate.    It  is  fed  out  of  the 

seisin  of  A.  and  his  heirs,  and  is  a  legal  estate  by  virtue  of 

the  Statute  of  Use&    It  is  precisely  the  same  case  as  a  rent 

declared  out  of  the  estate  of  the  bargainee  upon  a  bargain 

and  sale.     He  is  seised  by  virtue  of  the  statute :  the  use 

to  himself  is  the  first  use,  and  any  beneficial  estate  declared 

upon  his  seisin  is  a  trust:  Shep.  Touch,  p.  510;  but  a  rent 

may  be  declared  out  of  his  estate  and  will  not  be  deemed 

a  use  upon  a  use :  Lord  SIf.  Leonards*  note  to  Gilbert  on 

Uses,  p.  347.     This  objection  therefore  fails. 

The  second  objection  was  that  it  was  void  for  remoteness ; 
that  it  was  to  arise  at  any  time,  however  distant,  when  the 
parties  of  the  fourth  part,  or  their  heirs,  might  enter  into 
the  land,  and  therefore  might  arise  long  after  the  time  pre- 
scribed by  law  against  perpetuity.     It  is  quite  true  that  no 
rent  can  be  lawfully  created  which  violates  the  law  against 
remoteness,  and  therefore  a  rent  could  not  be  granted  to 
the  son  of  an  unborn  son.     But  it  seems  to  be  an  error  to 
call  this  rent  a  perpetuity,  in  an  illegal  sense.     It  is  vested 
in  Thomas  Billings  and  his  heirs.     He  or  his  heirs  may  sell 
it,  or  release  it,  at  their  pleasure.    A  rent  in  fee  simple  may 
be  granted  to  a  man  and  heirs  to  continue  for  ever.     Why, 
therefore,  may  not  one  be  granted  to  commence  at  any  time 
however  remote?     It  is  only  a  part  of  the  estate  in  fee 
simple  of  the  rent.     A  perpetuity  arises  when  a  rent  is 
granted  to  a  person  who  may  not  be  in  esse  until  after  the 
line  of  perpetuity  be  passed ;  but  when  the  estate  in  the 
rent  is  vested  in  an  existing  person  and  his  heirs  in  fee 
simple,  who  may  deal  with  it  at  his  or  their  pleasure,  and  as 
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he  or  they  think  fit,  we  think  it  is  not  subject  to  the  objec- 
tion of  remoteness,  notwithstanding  that  its  actual  enjoy- 
V-  ment  may  depend  upon  a  contingency  which  may  never 

happen,  or  may  happen  at  any  time  however  distant  i^or 
these  reasons  we  think  the  rent  was  well  created,  and  that 
the  distress  for  it  was  lawful. 

Judgment  for  the  defendant. 


Feb.  12.  SfiMPLB  V.    NiCHOLSON. 

An  unsumped  XN  this  case  judgment  had  been  entered  up  by  the  plaintiff 
Attorney  is  not  sgaiust  the  defendant  on  five  warrants  of  attorney.  The 
IVi^^iihji^  last  judgment  was  entered  up  on  the  26th  January,  1856. 
tin  nm  Slow  ^^^  *®*®  warrants  of  attorney  were  filed  without  stamps, 
off^th^fiii^for  ^°  ^^®  ^^^^  August,  1856,  one  Mawson  entered  up  judg- 
the  purpose  of   ment  against  the  defendant  on  a  warrant  of  attorney  which 

being  stamped,  ^ 

10  u  to  give  it  was  filed  with  a  proper  stamp.     The  plaintifi^s  attorney  had 

a  priority  orer  i      /•,    ,  n  •  i 

asabsequent  frequently  filed  warrants  of  attorney  without  any  stamp 

cre^tor'who  upon  them,  and  on  several  occasions  the  clerk  of  the  judg- 

stamped^  ments  had  remonstrated  with  him  for  so  doing;  but  he 

attolrney^^  persisted  in  filing  them,  and  said  that  he  would  do  so  at  his 

In  future  q^q  personal  risk.    It  appeared  that  unstamped  warrants  of 

no  warrant  of  *  •  »^  * 

attorney  attomev  had  also  been  occasionally  filed  by  other  attornies. 

Erinltted  to  "^  ^  ^ 

filed  without 
a  proper  stamp. 

Lush  moved  for  a  rule  to  shew  cause  why  the  warrants  of 
attorney  should  not  be  taken  off  the  file  for  the  purpose 
of  being  stamped  (Jan.  31). — The  Court  has  power  to 
allow  the  warrants  of  attorney  to  be  stamped.  The  13  &  14 
Vict  c  97,  s.  12,  after  reciting  that,  ''for  securing  the  due 
payment  of  the  stamp  duties  imposed  by  law  on  deeds  and 
other  instruments,  it  is  expedient  to  alter  the  terms  and 
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conditions  on  which  any  such  deed  or  instrument  may  be        1859. 
stamped  after  the  execotion  or  signing  thereof/  enacts,  that      *^^^ 
where  any  deed  or  instrument  liable  to  stamp  duty  shall    „     »• 
be  executed  before  it  is  stamped,  there  shall  be  paid  over 
and  above  the  stamp  duty  by  way  of  penalty  the  sum  of 
lOL ;  and  where  the  duty  shall  exceed  the  sum  of  lOL  there 
shall  be  paid  by  way  of  penalty,  in  addition  to  the  said  sum 
of  lO/.,  interest  on  the  duty  at  the  rate  of  5  per  cent  per 
annam  from  the  date  or  execution  of  the  deed  or  instru- 
ment.''   The  Commissioners  are  then  expressly  required, 
on  payment  of  the  duty  and  penalty,  to  cause  the  deed  or 
instrument  to  be  stamped.     The  section  proceeds  to  say 
that  **  no  such  deed  or  instrument  shall  be  pleaded  or  given 
in  evidence,  or  admitted  to  be  good,  useful  or  available  in 
hiw  or  equity,  until  the  same  shall  be  duly  stamped  as  afore- 
said.''   Then  follows  a  proviso,  that  where  it  shall  appear 
to  the  Commissioners,  ''upon  oath  or  otherwise,  to  their 
satisfaction,  that  any  deed  or  instrument  has  not  been  duly 
stamped  previously  to  its  being  executed,  by  reason  of 
accident,  mistake,  inadvertency,  or  urgent  necessity,  and 
without  any  wilfiil  design  or  intention   to  defraud  her 
Majesty,  &&,  of  the  duty  chai^able  in  respect  thereof,  or 
to  evade  or  delay  the  payment  of  such  duty,  then  and  in 
any  such  case,  if  such  deed  or  instrument  shall  within 
twelve  calender  months  after  the  first  signing  or  executing 
of  the  same  by  any  person,  be  brought  to  the  said  Commis- 
sioners in  order  to  be  stamped,  and  the  stamp  duty  charge- 
able thereon  by  law  shall  be  paid,'*  the  Commissioners  may, 
if  they  think  fit,  remit  the  penalty,  and  thereupon  every 
such  deed  or  instrument  shall  be  as  valid  and  available 
in  law  as  it  would  have  been  if  it  had  been  duly  stamped 
before  the  signing  or  executing  of  the  same.     The  first 
branch  of  the  section  provides  for  a  wilfiil  omission  to  stamp 
the  document,  and  in  that  case  a  penalty  is  imposed ;  but 
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where  the  neglect  to  stamp  has  arisen  from  mere  inad- 
vertence, the  Commissioners  may  remit  the  penalty.  The 
5  &  6  Wm.  &  M.  c  21,  s.  11,  contained  a  provision  in  the 
same  terms  as  the  13  &  14  Vict.  c.  97,  s.  12,  that  no 
unstamped  document  should  be  available  in  law  or  equity, 
but,  under  the  former  Act,  the  Courts  allowed  unstamped 
instruments  to  be  taken  o£P  the  file  to  be  stamped.  [CAon- 
nellf  B. — In  Clarke  v.  Janes  (a)  the  Court  refused  to  grant 
a  rule  &r  setting  aside  a  cognovit,  at  the  instance  of  the 
defendant,  because  it  was  not  stamped.  Parke,  B.,  there 
said : — '*  The  objection  to  the  stamp  would  be  of  no  avail, 
as  they  could  get  it  stamped  before  cause  was  shewn.*^ 
That  case  is  an  authority  that,  if  this  application  had  been 
merely  opposed  by  the  defendant,  the  Court  would  have 
granted  the  rule.  Then  what  locus  standi  has  a  third 
party  ?  [PoUockf  C.  B. — Is  there  any  'authority  that  the 
Court  will  grant  an  application  like  this  to  the  prejudice  of 
a  third  person  who  has  filed  a  stamped  warrant  of  attorney, 
and  thereby  got  a  valid  security  for  his  debL  Channel^  B.*— 
Iri  Newland  v.  Watkin  {b\  where  the  Court  set  aside  a 
warrant  of  attorney  which  operated  to  charge  an  ecclesias- 
tical benefice,  upon  the  application  of  a  person  who  had 
a  subsequent  warrant  of  attorney,  the  13  Eliz.  a  20,  s.  1, 
rendered  the  former  warrant  of  attorney  utterly  void.]  It 
has  been  the  Constant  practice  to  file  unstamped  warrants  of 
attorney.  In  Archb.  Pract.  p.  887,  9th  ed.,  it  is  said : — ''  But 
although  the  warrant  be  not  stamped  at  all,  or  be  impro- 
perly stamped  and  therefore  unavailable,  yet  it  may  be 
made  available  on  payment  of  the  penalty  and  getting  a 
proper  stamp  fixed ;  and  this  may  be  done  even  after  a  rule 
nisi  obtained  to  set  aside  a  judgment  on  the  warrant  for  the 
want  of  or  defect  in  the  stamp."  Courts  of  equity  have 
recognised  the  distinction  between  an  agreement  that  may 

(a)  3  Dow.  p.  C.  277.  {h)  »  Bing.  113. 
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be  smtnped  on  payment  of  the  penalty,  and  one  on  which        1859. 
no  action  can  be  brought  unless  stamped:  Huddlnton  v.      ^^"'^'^^ 
Brisiow  (a).  [Martin^  B«,  referred  to  Pitman  v.  Hvmfrey  (&).]  «• 

Hiatekms  and  Fields  for  Mawson,  shewed  cause  in  the 
first   instance,  and  also  moved  to  set  aside  the  unstamped 
warrants  of  attorney. — The  unstamped  warrants  of  attorney 
are  void  as  against  a  third  party  who  has  filed  a  stamped 
warrant  of   attorney:    Harrod  v.  Benton  (c),   Martin   v. 
Martin  (J).     The  provision  in  the  13  &  14  Vict,  c  97, 
s.   12,  which  enables  the  Commissioners  to  cause  an  un- 
stamped instrument  to  be  stamped  within  twelve  months 
after  its  execution,  without  payment  of  the  penalty,  where 
the  omission  to  stamp  has  arisen  from  inadvertence,  does 
not  apply  to  this  case,  for  here  there  was  a  wilfiil  omission 
to  stamp,  for  the  plaintiflF's  attorney  was  informed  by  the 
oflBcer  that  he  onght  not  to  file  the  warrants  of  attorney 
without  their  being  stamped,  and  he  said  that  he  would  do 
so  on  his  own  responsibility.     Then  the  statute  expressly 
says  that  no  unstamped  deed  or  instrument  shall  be  good, 
useful,  or  available  in  law  or  equity.     In  defiance  of  that 
enactment,  the  plaintiff  has  filed  these  warrants  of  attorney, 
and  seeks  to  set  up  the  judgments  signed  upon  them  as 
valid  in  law.     [A/orftn,  6. — The  statute  says  that  **no  such 
deed  or  instrument  shall  be  pleaded"     Could  profert  have 
been  made  of  it  before  The   Common  Law  Procedure 
Act,  1852?]     According  to  the  words  of  the  Act,  an  un- 
stamped  instrument  is   not   available    for    any    purpose. 
{Lush  referred  to  Rogers  v.  James  (e)  ).     The  judgments 
were    entered   up   on   warrants    of   attorney    which    the 
statute    has    declared   were    invalid,    and    the   stamping 

(a)  11  Yes.  595.  (d)  SB.k  Adol.  934. 

lb)  2  Tjr.  600.  («)  2  Marsh.  425. 

(c)  8  B.  &  C.  217. 
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these  warrants  of  attorney  cannot  give  the  judgments  a 
retrospective  effect     Reardan  v.  Swabyia)  and  Pitman  v. 
p.  Humfreti  {b)  shew  that  these  jadgments  are  irregular  and 

invalid.  The  authorities  relied  on  by  the  other  side  only 
amount  to  this,  that  where  an  application  is  made  to  set 
aside  an  unstamped  instrument,  and  at  the  time  of  shewing 
cause  it  is  produced  with  the  proper  stamp  affixed,  the 
Court  will  not  inquire  when  it  was  stamped. 

Lush^  in  reply. — The  latter  part  of  the  clause,  which 
says  that  **  thereupon  every  such  deed  or  instrument  shall 
be  as  valid  and  available  in  law  as  it  would  have  been  if  it 
had  been  duly  stamped  before  the  signing  or  executing  of 
the  same,"  applies  to  the  whole  enactment  The  judg- 
ments are  not  void.  [Martin^  B. — In  Reardan  v.  SuHxby  (a) 
the  Court  set  aside  the  judgment]  In  Tilsley  on  Stamps, 
p.  326,  an  Anonymous  Case  (c)  is  referred  to,  where  *'  the 
Court  observed  that  there  might  be  reason  for  refusing 
such  a  warrant  of  attorney  in  evidence,  but  none  for 
making  it  void;  for  that  there  was  nothing  in  the  Act 
importing  it."  A  third  party,  who  may  be  prejudiced  by  a 
judgment  against  his  debtor,  cannot  object  that  no  attorney 
attested  the  execution  of  the  warrant  of  attorney  on  which 
such  judgment  is  founded :  Chipp  v.  Harris  (d).  So  here 
it  is  not  competent  for  a  third  party  to  object  that  these 
warrants  of  attorney  are  not  stamped.  It  would  be  a  hard- 
ship on  the  plaintiff,  who  is  an  innocent  party,  if  he  were 
to  suffer  from  the  act  of  his  attorney  in  filing  the  unstamped 
warrants  of  attorney. 

Cur»  adv.  vulL 

Pollock,  C.  B. — In  this  case  Mr.  Lusk  moved  for  a 

(o)  4  East,  ISS.  (c)  2  Sulk.  612. 

lb)  2  Tyr.  500/  (<0  5  M.  &  W.  430. 
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rule  to  take  6ve  warrants  of  attorney  off  the  file  for  the       1359. 
parpoee  of  their  being  stamped.     Against  that  role  cause      ^7^^*^^ 
was  shewn  in  the  first  instance  by  Mr.  Hawkins  on  behalf    ,     «• 

"^  NiCBOLBOll. 

of  a  person  who  had  entered  up  judgment  on  a  warrant  of 
attorney  which  was  stamped,  but  which  judgment  was  sub- 
sequent to  the  judgments  entered  up  on  the  five  warrants 
of  attorney,  and  which  Mr.  Hawkim  also  moved  to  set  aside. 
The  question  is,  in  what  way  is  the  Court  to  deal  with 
these  two  applications?    Undoubtedly,  there  are  instances 
in  which  applications  have  been  made  to  remove  warrants 
of  attorney  fix>m  the  file  for  the  purpose  of  being  stamped, 
and  the  aigument  presented  to  us  has  certainly  this  weight 
in  it,  that  by  the  13  &  14  Vict  c.  97,  s.  12,  a  party  is  en- 
titled to  have  an  instrument  stamped  within  a  certain  time 
without  the  payment  of  a  penalty,  and  after  a  certain  time 
on  payment  of  a  penalty,  which  seems  to  be  annexed  as  a 
right  or  privilege  given  to  the  subject  without  any  other 
condition  being  imposed.     The  enactment  also  enables  the 
Commissioners  of  Inland  Revenue  to  stamp  a  document 
within  twelve  months  after  its  execution  without  the  pay- 
ment of  a  penalty,  if  the  Commissioners  are  satisfied  that 
there  has  not  been  any  intention  to  defraud  the  Crown 
of  the  duty.     Here,  however,  there  was  nothing  which 
would  justify  them  in  granting  that  indulgence.     It  was 
argued  by  Mr.  Lush  that   the  Legislature  contemplated 
the  stamping  of  documents  after  their  execution,  and  that 
they  had  provided  for  what  may  be  called  the  indifference 
of  persons  to  the  revenue  laws.     This  Court,  however,  has 
a  very  different  duty  to  perform  firom  that  which  belongs 
to  the  Commissioners  of  Inland  Revenue.     In  this  case 
we   find  that  a  party  obtained  a  valid  judgment  on  a 
warrant  of  attorney  after  judgments  had  been  entered  up 
on  the  five  unstamped  warrants  of  attorney,  and  the  effect 

VOL.  rv. — N.  B.  X  EXCH. 
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of  taking  those  warraDts  of  attorney  off  the  file  and  getting 
them  stamped  would  be  to  defeat  the  valid  judgmeat ;  and 
I  thiok  we  ought  to  hold,  in  the  language  of  the  l^blatuw, 
that  an  unstamped  document  shaU  not  be  '^good,  useful  or 
available  in  law  or  equity.**  We  ought  to  look  at  the  legal 
rights  of  the  parties ;  and  we  find  that  one  has  obeyed  the 
law  and  obtained  a  judgment  **goodj  useful  aud  available 
in  law  and  equity*"  while  the  other  has  broken  the  kw,  for 
the  law  says  that  documents  shall  be  stamped  before  exe^ 
eution ;  and  the  permission  to  stamp  them  afterwards  is  an 
indulgence,  although  it  may  be  claimed  as  a  right  when  it 
does  not  interfere  with  the  rights  of  other  parties.  Here, 
however,  the  party  who  has  broken  the  law,  and  hss  a 
juij^ment  which  is  not  **  good,  useliil  or  available  at  law  or 
in  equity,"  asks  us  to  allow  him  to  take  his  warcants  of 
attorney  off  the  file  in  order  to  get  them  stamped,  and  so 
obtain  a  priority  over  another  person  who  has  not  broken 
(he  law,  but  who  has  a  good  and  vaUd  judgment.  It  would 
be  manife^ly  unjust  so  to  deal  with  the  records  of  the 
Court  and  the  legal  rights  of  the  oth^  party.  He  is  en- 
titled to  say,  **  Why  am  I  to  be  deprived  of  that  which  is 
at  present  my  legal  right  ?  It  is  true  another  person  has  a 
judgment,  but  it  is  founded  on  a  warrant  of  attorney  that 
is  not  available.  I,  having  obeyed  the  law,  have  a  judgment 
that  is  perfectly  free  fiiom  olgection,  and  you  are  asked  to 
destroy  its  effect  and  give  an  advantage  to  a  person  who 
has  broken  the  law.**  The  judgments  enteDed  up  on  the 
unstamped  warrants  of  attorney  must  be  considered  as 
having  passed  per  incuriam  ;  and  we  approve  of  an 
order  which  has  been  given,  that  in  fat^ure  no  judgment 
shall  be  signed  on  an  unstamped  warrant  of  attorney. 
Therefore  the  application  to  take  the  ^anwts  of  attorney 
off  the  file  for  the  purpose  of  being  stamped  must  be  re- 
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A>S0<L      Tbe  jlldg^lenu  iniiBl  be  set  aside;  after  which  the        \S69. 
pardes  may  take  the  wananta  of  attorney  off  the  61e,  get 


them  stamped,  and  then  aigo  frerii  judgment  ». 

NXCKOUOS. 

Mabtdt,  B. — I  am  of  the  same  opinion.    It  seems  to  me 
that  this  case  comes  within  the  Teiy  words  of  the  13  &  14 
Vict,  c  97^  &  12.     No  doubt,  cases  are  to  be  found  in  the 
books  where  warrants  of  attorney  have  been  allowed  to  be 
taken  off  the  file  in  order  to  be  stamped ;  but  in  this  case 
the  party  received  distinct  notice  fix)m  the  officer  that  it 
was  imprx>per  to  file  these  unstamped  warrants  of  attorney, 
and  he  persisted  in  doing  sa    I  should  regret  if  the  mis- 
fortune attendant  upon  it  had  fallen  on  a  person  who  had 
not  been  warned;  bnt  here  the  party  had,  and  therefore  he 
cannot  complain  of  the  consequences.     The  13  &  14  Vict 
e.  97,  6.  12,  after  having  provided  for  the  payment  of  a 
penalty  for  not  stamping   documents    before  execution, 
enacts  ''that  no  such  deed  or  instrument  shall  be  pleaded 
or  given  in  evidence,  or  admitted  to  be  good,  useful  or 
avaikbie  in  law  or  equity,  until  the  same  shall  be  duly 
stamped  as  afovesaid."    The  application  to  us  is  to  allow  a 
judgment  signed  upon  an  unstamped  wanant  of  attorney 
to  be  treated  as  ''good,  useful  and  available  in  law  and 
equity."    If  we  were  to  allow  i^  the  judgment  would  stand 
^  a  valid  judgment  against  the  rights  of  third  persona 
That  seems  to  me  an  interference  with  righto  which  we 
ought  not  to  sanction.     We  are  bound  by  the  act  of  par- 
liament to  protect  third  persons,  which  we  should  not  be 
doing  if  we  were  to  allow  an  act  which  would  have  a  retro- 
spective operation  with  respect  to  otiber  judgments. 

Watson,  B.-^I  am  of  the  same  opioion.  The  Stamp 
Acts  on  this  subject  are  the  6  &  6  Vict,  c  82,  the  8  &  9 
Vict  c.  2,  the  11  &  12  Vict  c.  9,  and  the  13  &  14  Vict 

X  2 
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c,  97,  the  latter  of  \vhicb  repeals  certain  stamp  duties 

and  substituted  other  rates.     The  consequence  of  allowing 

«•  these  unstamped  warrants  of  attorney  to  be  taken  off  the 

NiOHOLSOV.  .  1111  1 

file  for  the  purpose  of  being  stamped  would  be  to  make 
them  "  good,  useful  and  available  in  law  and  equity.**  But 
at  the  time  they  were  filed  they  were  not  so;  and  the 
plaintiff  is  in  the  same  situation  as  a  person  who  has  en- 
tered up  judgment  without  any  authority.  It  was  objected 
that  the  subsequent  judgment  creditor,  who  had  filed  a 
warrant  of  attorney  duly  stamped,  had  no  locus  standi. 
That  is  not  so,  because,  if  he  has  an  interest  in  defeating 
an  invalid  judgment,  he  has  a  right  to  apply  to  the  Court 
for  that  purpose.  The  case  o{  Martin  v.  Martin  (a)  is  an  ex- 
press authority  to  that  effect  There  Taunton,  J.,  said :  **  I 
always  doubted  whether  we  could  interfere  at  the  instance 
of  a  third  person,  but  I  think  in  this  case  the  Court  may 
do  so  by  virtue  of  their  general  jurisdiction  over  warrants 
of  attorney,  and  because  this  is  a  fraudulent  transaction.** 
In  this  case  a  judgment  creditor  comes  forward  who  has  a 
properly  stamped  warrant  of  attorney,  and  though  his  judg- 
ment is  subsequent  to  the  others  he  has  a  right  to  insist  on 
his  interest  in  that  judgment,  and  the  Court  ought  not  to 
allow  the  unstamped  warrants  of  attorney  to  be  taken  off  the 
file  in  order  to  defeat  it.  The  plaintiff's  attorney  had  filed 
many  unstamped  warrants  of  attorney,  and  was  told  by  the 
officer  that  it  was  improper  to  do  so;  but  he  persisted  in  it, 
knowing  that  he  was  defirauding  the  revenue ;  and  it  would 
be  a  strong  measure  for  us  to  decide  that,  on  payment  of 
the  penalty  of  10/L,  he  ought  to  be  allowed  to  take  the 
warrants  of  attorney  off  the  file  and  get  them  stamped.  It 
was  said  that  it  would  be  a  hardship  on  the  client,  who  is 
an  innocent  party,  to  suffer  from  the  act  of  his  attorney ; 
but  if  he  should  sustain  any  loss  he  has  his  remedy  by 

(a)  3  B.  &  Adol.  934. 
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action.  For  these  reasons  I  concur  with  the  other  members 
of  the  Court  that  the  rule  to  take  these  warrants  of  attorney 
off  the  file  for  the  purpose  of  getting  them  stamped  should  '• 

be  refused. 

Application  to  take  the  warrants  of  attorney 
off  the  file  for  the  purpose  of  being  stamped 
refused ;  the  other  party  to  apply  to  a  Judge 
at  Chambers  to  set  them  aside. 


Allawat  and  Another  v.  Wagstaff.  i^«  9* 


T 


HE  declaration  stated,  that  the  defendant,  at  the  time  of  The  6Sth 

tioD  of  Um 

the  doing  and  occasioning  the  surface  damage  hereinafter  i  &  2  Vict, 

mentioned,  was  entitled  to  a  certain  gale  within  certain  reguUtiiig  the 

enclosed  lands  of  the  Hundred  of  Saint  Briavels,  in  the  mineTm  the 

county  of  Gloucester,  in  and  under  the  lands  of  the  plain-  pl^II^proTidei 

tiffs  hereinafter  next  mentioned,  and  the  plaintifls  were  the  *^**  ewry  free 

'  ^  miner  entitled 

owners  of  such  enclosed  lands ;  and  certain  surface  damage  ^,^y  S^^ 

^      within  any  m- 

was  done  and  was  occasioned  to  such  enclosed  lands  of  the  closed  lands, 

ihall  pay  to 

plaintifis  by  reason  or  means  of  the  working  of  the  said  the  owner  of 
gale,  and  for  which  surface  damage  the  plaintifis,  before  the  compensation 

for  surface 
damage  ooca- 
rioned  hy  opening  or  working  any  galo  therein  or  thereon^  which  oompencation  shall  be  deter- 
mined by  the  ga?eller  or  deputy  eaveller ;  and  if  not  paid  within  ten  days  after  making  an 
award  by  him,  and  a  copy  tnereof  served  on  the  party  required  to  pay  the  same,  the  amount 
may  be  recoTcred  by  action.  The  declaration  in  an  action  under  that  section,  alleffed  that  the 
deputy  gaveller  awarded  that  the  amount  of  compensation  for  surface  damage  done  to  the 
inclosed  lands  of  the  plaintiffs,  by  the  working  of  a  gale  therein  or  thereon  by  the  defendant, 
was  60i.  The  plea  set  out  the  award,  by  which  the  deputy  gaveller,  after  reciting  that  applica- 
tion had  been  made  to  him  to  determine  the  compensation  for  surface  damage  to  lands  and 
buildinge  of  the  plaintiA,  alleged  to  be  inclosed  lands,  awarded  that  the  amount  of  compensa- 
tion for  surface  damage  to  the  said  lands  a«J  buiidinge,  by  reason  of  the  working  thereon  and 
therennder  by  the  defendant,  was  60/. ;  but  whether  the  said  lands  and  buildings  were  inclosed 
lands  within  the  statute  he  made  no  award. 

Held: — First,  that  the  award  was  good,  although  the  deputy  ga?eller  had  not  found  that  the 
lands  were  inclosed. 

Secondly That,  assuming  ** surface  damage"  to  mean  damage  on  the  surface,  the  award 

was  not  bad,  because  the  deputy  gaveller  had  found  that  the  damage  was  occasioned  by  working 
nmder  the  lands,  for  by  such  working  there  might  be  damage  on  the  surface. 

Thirdly That  as  the  word  **  lands*'  comprehends  buildings,  the  declaration  was  Rood, 

although  it  appeared  by  the  award  that  the  compensation  was  in  respect  of  the  land  and 
building!. 
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1859.       making  of  the  award  hereinafter  mentioned,  were  entitled 
^T'"'''^^      to  a  full  and  fair  compensation  in  money,  pursuant  to  the 
„    •'  statute  made   and  passed.  &c,  (1  &  2  Vict  a  43);   and 

which  compensation  was  to  be  ascertained  and  determined 
by  the  gaveller  or  deputy  gaveller  for  the  time  being,  pur- 
suant to  the  said  statute.  That  John  Atkinson  was  the 
deputy  gaveller  for  the  time  being  of  and  for  her  Majesty's 
Forest  of  Dean,  in  the  county  of  Gloucester,  and  duly 
authorized  and  empowered  under  and  by  virtue  of  the  said 
statute  to  ascertain  and  determine  the  said  compensation. 
That  the  said  John  Atkinson  afterwards,  to  wit,  on  the 
24th  May,  a.d.  1858,  duly  made  his  final  award  under  his 
hand  and  seal,  whereby,  after  reciting  that  on  the  5th 
August,  1857,  application  had  been  made  to  him  as  H.  M. 
deputy  gaveller  for  the  time  being  of  and  for  her  Majesty's 
Forest  of  Dean,  in  the  county  of  Gloucester,  by  or  on 
behalf  of  the  plaintiffs,  to  ascertain  and  determine  under 
and  by  virtue  of  the  powers  and  authorities  contained  in 
and  given  to  him,  as  such  deputy  gaveller  as  aforesaid  for 
the  time  being,  in  and  by  the  68th  section  of  the  said 
statute,  the  full  and  fair  amount  of  compensation  in  money 
for  the  said  surface  damage ;  and  that  he,  the  said  deputy 
gaveller,  did  by  a  certain  notice  in  writing  under  his  hand 
address  to  the  plaintiffs  and  James  Wintle,  their  attorney, 
and  also  to  the  defendant,  give  notice  that  he  would  proceed 
to  the  hearing  of  the  said  parties  respectively,  by  themselves 
and  their  respective  counsel,  attomies  and  witnesses,  and 
evidence  touching  and  concerning  the  matters  and  premises 
aforesaid ;  and  that  he  would  at  the  time  and  place  afore- 
said attend  and  proceed  to  and  with  the  hearing  of  the  said 
matters  and  premises;  and  that  the  said  notice  had  been 
duly  served  upon  the  said  parties  respectively  a  reasonable 
time  before  the  day  appointed  for  the  said  hearing;  and 
that  he,  the  said  John  Atkinson,  as  such  deputy  gaveller, 
having  attended  at  the  time  and  place  appointed  for  the 
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hearing  of  the  eaid  parties  tooching  the  mftttefs  and  pre-       18911. 
miaes  aifbreflaid,  had  hetn  attended  by  the  said  parties  or 


▲llawat 


tbeir  apnis  respectivelj,  and  heard  and  saw  all  things  ». 

wbicb  by  the  seTeral  parties  or  either  of  them  it  was 


fae  ahoald  hear  or  see,  and  inspected  the  said  land  and  the 
■aicl   gale  and  the  workingi  thereof:    He,  the  said  Jdm 
AtkiaBon,  ascertained,  determined  and  awarded  that  the 
fall  and  fiiir  amount  of  compensation  in  money  for  the  said 
aarfiace  damage  so  done  and  occasioned  to  die  said  enclosed 
landa  of  die  plaintifis  by  reason  or  means  of  the  working  of 
dia  aaid  gale  therein  or  thereon  by  the  defendant,  was  the 
sum  of  sixty  ponnds  sterling — Averments :  That  a  copy  of 
the  award  was  afterwards  served  upon  the  defendant,  he 
being  die  party  reqoiied  to  pay  the  amount  of  the  stivi 
compensation :  and  ten  days  from  the  time  of  the  making  of 
the  said  award  and  from  serving  such  copy  as  aforesaid  had 
elapsed  before  the  commencement  of  this  suit:  and  that  all 
Uiings  were  done  and  Iwd  happened  which  it  was  necessary 
riiould  have  been  done  and  should  have  happened  to  give 
validity  to  the  award  and  to  entitle  the  plaintifis  to  maintain 
this  aetion  ibv  compensation  awarded  as  aforesaid. — Breach: 
Nonpayment. 

Plea,  setting  out  the  award,  which  (so  far  as  material)  was 
as  follows: — Whereas,  on  the  5th  August,.  1857,  application 
was  made  to  me,  as  her  Majesty's  deputy  gaveller  for  the 
time  being,  of  and  for  her  Majesty's  Forest  of  Dean,  in  the 
county  of  Gloucester,  by  or  on  behalf  of  a  certain  Company 
of  Fh>prietor8,  called  or  known  as  the  Cinderford  Iron 
Company,  at  Cinderford,  in  the  said  county  of  Gloucester, 
to  ascertain  and  determine,  under  and  by  virtue  of  the 
powers  and  authorities  contained  in  and  given  to  me,  as 
such  deputy  gaveller  for  the  time  being,  in  and  by  the 
68th  section  of  a  certain  act  of  parliament  made  and  passed 
&c.  (1  &  2  Vict.  c.  43),  the  full  and  fair  amount  of  com- 
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1859.       pensation  in  money  for  certain  surface  damage  which  it 
2*"^''^^      was  alleged  by  the  said  Company  of  Proprietors  had  been 
<'•  done  or  occasioned  to  certain  lands,  mill-house,  and  premises 

(that  is  to  say),  a  certain  parcel  of  land  containing,  by  ad- 
measurement, three  perches,  with  a  messuage  or  dwelling- 
house,  called  the  mill-house,  and  two  several  ont-buildings, 
erected  and  being  upon  the  same  land,  all  in  the  occupation 
of  George  Bright,  as  tenant  thereof,  and  bounded,  &c. 
(setting  out  the  boundaries) ;  all  which  said  parcel  of  land, 
dwelling-house,  and  two  several  buildings  are  situate  on 
a  portion  of  the  place  called  Ruspidge  Common,  within 
the  said  Hundred  of  Saint  Briavels,  in  the  said  county  of 
Gloucester,  and  by  the  said  Company  of  Proprietors  alleged 
to  be   inclosed  land  within  the  said  Huqdred  of  Saint 
Briavels,  and  of  which  they  claimed  to  be  the  owners,  by 
reason  or  means  of  the  working  of  a  certain  gale,  pit  level> 
or  work,  at  Cinderford  aforesaid,  and  within  the  Forest  and 
Hundred  aforesaid,  in  the  said  county  of  Gloucester,  called 
or  known  as  the  Cinderford  Bridge  Colliery,  in  and  under 
the  said  premises,  by  one  William  Wagstaff,  the  owner  of 
the  said  gale. — (The  award  then  recited  the  notice,  its  ser- 
vice, and  that  the  arbitrator  had  been  attended  by  the 
parties,  &c.,  as  stated   in   the   declaration.)    Now  I  do 
determine,  find,  and  award,  touching  and  concerning  the 
premises,  in  manner  following  (that  is  to  say):    I  find, 
determine,  and  award  that  surface  damage  hath  been  done, 
as  alleged  in  the  said  application,  to  the  said  land  and  to 
the  said  mill-house  and  premises  hereinbefore  described,  by 
reason  or  means  of  the  working  of  the  said  gale,  to  wit, 
the  said  Cinderford  Bridge  Colliery,  by  the  said  William 
Wagstaff  in  and  under  the  said  land,  mill- house,  and  pre- 
mises.    And  I  find,  determine,  and  award  that  the  full 
and  fair  amount  of  compensation  in  money  for  such  surface 
damage,  so  done  and  occasioned  to  the  said  land  and  mill- 


HILARY   VACATION,    22    VICT. 

house  and  premises  bj  reason  or  means  of  the  working  of 
the  aaad  gale  therein  and  thereunder  by  the  said  William 
Wagstafi^  the  owner  thereof,  is  the  sum  of  sixty  pounds 
sterling ;  but  whether  the  said  land,  mill-house,  and  pre- 
miaes  are  or  are  not  inclosed  lands  of  the  said  Hundred 
within  the  meaning  of  the  statute  1  &  2  Vict  c.  43,  I  do 
not  make  or  give  any  award,  admission,  or  opinion  what- 
ever. In  witness,  &c — And  the  defendant  says  that  the 
said  supposed  award  was  and  is  wholly  null  and  void. 
Demurrer  and  joinder  therein. 
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Allaway 

V. 
WAOSTATf. 


Ph^soH  {Piffoti,  Serjt.,  with  him),  in  support  of  the 
demurrer. — The  question  depends  on  the  construction  of 
the  68th  section  (a)  of  the  1  &  2  Vict.  c.  43.  Three 
objections  are  made  to  the  award.  First,  that  the  68th 
section  applies  only  to  inclosed  lands  within  the  Hundred, 
aud  the  deputy  gaveller  has  not  found  that  the  lands  in 
question  are  inclosed.    Secondly,  that  the  damage  to  which 


(a)  Enacts : — "  That  every  free 
miner  or  other  person  who  is  or 
may  be  entitled  to  any  gale,  pit, 
leyelf  or  work  within  any  inclosed 
lands  of  the  said  Hundred  shall 
and  he  is  hereby  required  to  pay 
to  the  owner  of  any  such  inclosed 
lands  a  fuU  and  fair  compensation 
in  money  for  any  surface  damage 
which  may  be  done  or  occasioned 
to  any  of  such  inclosed  lands  by 
reason  or  means  of  the  opening 
or  working  any  gale,  pit,  level,  or 
work  therein  or  thereon,  which 
compensation  shall  be  ascertained 
and  determined  by  the  said  Com- 
missioners hereby  appointed  until 
the  making  of  their  final  award ; 
and  after  the  said  Commissioners 
shall  have  made  their  final  award 
such  compensation  shall  be  ascer- 


tained and  determined  by  the 
gaveller  or  deputy  gaveller  for 
the  time  being ;  and  if  such  com- 
pensation shall  not  be  paid  within 
ten  days  after  the  time  limited 
for  that  purpose  by  the  said  Com- 
missioners hereby  appointed,  or 
within  ten  days  after  the  making 
of  any  such  award  by  the  gaveller 
or  deputy  gaveller,  and  a  copy 
thereof  served  upon  or  left  at 
the  last  known  or  usual  place  of 
abode  of  the  party  required  to 
pay  the  same,  then  the  amount  of 
such  compensation  may  be  re- 
covered in  an  action  of  debt  by 
the  person  or  persons  entitled  to 
receive  the  same  in  any  of  her 
Majesty's  Courts  of  Record  at 
Westminster,  together  with  full 
costs,"  &c. 
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1869.  the  section  extends  is  only  surface  damage  occasioned  b; 
working  th  or  ^la  the  lands,  and  does  not  extend  to  surface 
damage  occasioned  by  working  wikiet  the  lands.  Thirdly, 
the  dedaration  is  for  damage  to  inclosed  lands ;  the  award 
u  in  respect  of  lands  and  buildings.  As  to  the  first  objec- 
tion :  though  the  award  does  not  shew  that  these  are  in» 
dosed  lands,  the  declaration  states  that  they  are ;  and,  as 
that  allegation  is  not  traversed,  it  must  be  taken  to  be  true. 
The  award  is  in  respect  of  the  amount  to  be  paid  for  com- 
pensation; the  gaveller  was  not  bound  to  state  that  the 
lands  were  inclosed.  \BTama)eQ^  B. — Even  if  the  gaveller 
had  decided  against  the  plaintiffi,  he  woidd  not  have  been 
bound  by  it  fFaisony  B. — All  he  had  to  do  was  to  assess 
the  damage.  Martin,.  & — The  defendant  should  have 
traversed  the  allegation  that  the  lands  were  inclosed] — 
Secondly,  the  award  is  not  bad,  because  it  finds  that  aur» 
fece  damage  has  been  done  by  reason  of  working  in  and 
under  the  land  The  words  of  the  Act  ought  not  to  be 
strictly  construed  [Martiny  B. — Have  the  free  miners  a 
light  to  work  under  inclosed  land?]  That  right  is  not 
disputed  The  preamble  of  the  Act  recites  the  claim  of 
the  free  miners  to  open  mines  in  all  the  lands  within  the 
Hundred.  It  appoints  Commissioners :  sect  1 ;  who  are  to 
ascertain  what  persons  are  in  possession  of  or  entitled  to 
gales,  and  make  rules  for  working  the  mines:  sect.  24.. 
The  Commissioners  are  to  set  out  to  each  gale  definita 
metes  and  bounds:  sect.  27;  and  make  general  rales 
specifying  the  mode  in  which  gales  shall  be  worked: 
sect  29 ;  and,  after  they  have  made  their  award,  all  cus- 
toms respecting  the  mines  are  to  cease:  sect  31.  The 
67th  and  68th  sections  assume  a  right  to  work  under  in- 
closed land ;  but,  if  damage  is  done  to  the  surface  of  the 
land,  the  miner  must  make  compensation.  [WaUan,  B. — 
Does  not  the  term  *' surface  damage**  mean  damage  by 
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lowering  the  soHace  ?]    It  indadesy  not  only  that,  bat  all        1869. 
injary  to  the  sor&ce  otherwise.      There  is  every  reason      ^*'"^'"**' 
why  the  term  ^^nAce  danNure''  should  have  the  widest     „    •• 
^cceptatioD.      The  exprtasion  ''working  thereon**  means 
anything   and  eyerjthing  done  on  the  sarbee ;  **  working 
therein''  mnst  mean  something  diflerent,  and  therefore  can 
only  apply  to  damage  on  the  sorfaoe  by  working  under. — 
Thixdly  y  the  word  *'  land**  includes  buildings. 

Afamstyf  contra. — The  plaintiflb  l^  their  declaration 
claimed  60/.  for  damage  to  the  land,  but  before  the  arbi- 
trator they  set  up  a  claim  in  respect  of  damage  to  the  land 
oatd  buiUinffSy  and  the  arbitrator  has  awarded  the  SOL  for 
tbe  damage  to  the  land  and  buildings.     [Martinf  B. — The 
proper  mode  of  nusing  that  objection  is  by  a  traverse  of 
the  allegation  in  the  declaration  that  the  arbitrator  awarded 
the  60L  for  damage  to  the  land]     The  defendant  has  a 
right  to  have  the  award  truly  stated  in  the  declaration,  so 
that  he  may  plead  separately  to  the  land  and  buildings. 
[^Martinf  B. — Buildings  are  included  in  the  term  land.     In 
Co.  Lit.  4  a^  it  is  said : — '*  Land,  terra,  in  legal  signification 
Gomprehendeth  any  ground,  soil,  or  earth  whatsoever ;  as 
meadows,  pastures,  woods,  moors,  waters,  marshes,  furzes, 
and  heath.    *    *    *^    It  legally  inclndeth  also  all  castles, 
houses  and  other  buildings ;  for  castles,  houses^  &c^  consist 
upon  two  things,  viz.,  land  oi  ground,,  as  the  foundation  or 
structure  thereof:  so  as  passing  the  land  or  ground  the 
struelure  or  building  thereupon  passeth  therewith."     JVat" 
Hm,  B.— The  word  ^^land"  includes  everything  that  would 
pass  as  land.]     The  expression  *' surface  damage"  in  the 
68th  section  means  damage  done  to  the  surface  by  deposing 
soil  or  the  like  upon  it,  and  not  damage  which  may  be 
caused  to  the  surface  by  the  necessary  and  proper  working 
of  the  mineL   The  miner  has  a  right  to  take  all  the  minerals 
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1859.       he  can  get,  leaving  suflScient  support  for  the  surface.     It 
2!^^^^      would  be  unreasonable  for  him  to  work  in  such  a  way  as  to 
^'  let  the  surface  down:  Harris  ▼.  Ryding{a)i  Humphries  v, 

Brogden  (&),  Smart  v.  Morton  (c),  Rowbotham  v.  Wihon  (cf). 
If  the  legislature  had  intended  to  pix)vide  for  such  a  case 
different  language  would  have  been  used.  By  the  64th 
section  no  gales  can  be  granted  in  lands  of  the  Crown 
inclosed  for  the  growth  of  timber ;  but  any  person  may 
work  gales  to  which  he  is  entitled  under  such  lands,  pro- 
vided no  damage  is  done  to  them. 

Martin,  B. — I  am  of  opinion  that  the  plain tifis  are 
entitled  to  judgment  I  think  that  the  declaration  is  good. 
Then,  does  the  plea  afford  any  answer  to  it  ?  Unless  the 
word  'Mand"  in  the  68th  section  means  *Mand  only,"  it  is 
clear  that  it  does  not  The  award  is  good  on  the  face  of  it ; 
and  it  is  inconvenient  to  call  on  us  to  determine  the  matter 
when  the  real  facts  are  not  before  us.  The  proper  mode 
was  to  raise  the  question  by  a  traverse,  as  I  suggested  in  the 
course  of  the  argument 

» 

Bramwell,  B. — I  am  of  the  same  opinion.  I  think  that 
the  word  *'  land"  in  the  68th  section  means,  not  only  land, 
but  the  buildings  upon  it.  It  is  true  that  the  word  **  land" 
in  the  declaration  may  mean  land  only  not  with  buildings 
upon  it;  but  the  plea  sets  out  the  award,  which  shews 
that  the  word  *Mand"  in  the  declaration  means  land  and 
*  buildings.  Then  the  next  question  is,  whether  the  award 
gives  compensation  for  surface  damage  to  the  land  and 
buildings.  It  was  argued  that  the  term  '* surface  damage" 
means  only  damage  done  upon  the  surfiice ;  but,  whether  that 
is  so  or  not,  the  plea  alleges  a  claim  within  it ;  for  the  award 

(a)  5  M.  &  W.  60.  (c)  5  £.  &  B.  30. 

(6)  12  Q.  B.  739.  (cQ  8  £.  &  B.  123. 
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shews  that  the  damage  was  done  by  the  working  in  and        1869. 
under  the  land,  and  it  is  possible  that  bj  so  working  damage      allaway 
may  have  been  done  upon  the  surface.     I  think  that  the    ^    ■"-  ^^^ 
declaration  is  good  on  the  face  of  it ;  that  the  award  is  not 
bad  on  the  lace  of  it,  and  that  the  award  is  not  inconsistent 
with  the  declaration. 

Watson,  B. — I  am  of  the  same  opinion.    The  68th 

section  says,  that  every  free  miner  shall  pay  compensation 

for  surfiice  damage  occasioned  by  working  in  or  on  inclosed 

landa ;  and,  assaming  Mr.  Mani$ty  right  in  his  aigument, 

it  is  clear  to  my  mind  that  there  may  be  an  injury  to  houses, 

in  the  nature  of  sur&ce  damage,  by  working  under  the  land. 

In  mining  leases  there  are  often  covenants  for  compensation 

payable  de  anno  in  annum  in  respect  of  injury  to  crops, 

and  there  may  be  damage  to  buildings  from  steam-engines, 

pit  heaps,  sand  being  thrown  upon  the  land,  and  the  like, 

which  would  come  within  the  definition  of  surface  damage. 

Then,  inasmuch  as  the  word  *^  land "  may  comprehend 

buildings,  we  cannot  say  that  it  has  not  that  meaning  in 

the  declaration. 

Judgment  for  the  plaintiffs. 


Roberts  v.  Smith.  Feb.  9. 

Declaration  for  money  payable  by  the  defendant  The  plaintiff 
to  the  plaintiff  for  work  done  and  salary  due  to  the  plain-  defendant  as 

followi:_«I 
agree  to  accept 
the  appointment  of  aecretary  of  the  Lancashire  Cotton  Mill  Company  upon  the  following  terms, 
Tia.,  first,  a  salary  of  300/.  per  annum,  commencing  at  the  present  date,  if  the  Company  be 
completely  registered  and  pnt  into  operation ;  if  not,  I  shall  be  satisfied  with  any  remuneration 
for  m?  time  and  labour  yon  may  think  mo  deserving  of  and  your  means  can  afford.'*  The 
defendant  wrote  in  answer  accepting  the  terms,  and  adding, — **  It  is  distinctly  agreed  and  under- 
stood  that  if  the  Company  is  not  formed  and  carried  out,  that  part  of  your  letter  which  alludes 
to  yonr  salary  be  null  and  void,  and  that  at  the  expiration  of  three  months  it  is  entirely  left  to 
me  to  give  unto  ron  such  sum  of  money  as  I  may  deem  right  as  compensation  for  labour  done 
in  the  event  of  tlie  Company  not  being  carried  out.'*  The  plaintiff  rendered  some  service,  but 
the  Company  was  never  formed. — Held,  that  there  was  no  contract  upon  which  the  plaintiff 
could  recover  any  part  of  the  salary. 
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Uff  m  secteiarj  of  the  Lancaafaiic  Cotton  Mill  Company 
(limited). 
9.  FleaB. — Ne^er  indebted  and  payment 

M  the  trial,  before  WaUom^  B.,  at  the  Middlesex  Sttings 
in  last  Hilary  Tetm,  it  appealed  that  the  deSendant  was  a 
promoter  of  a  Joint  Stock  Company  about  to  be  formed, 
and  that,  in  consequence  of  an  advertisement  for  a  secre- 
tary of  the  Company,  the  plaintiff  went  to  Manchester 
and  saw  the  defendant.  After  some  negotiations,  it  was 
arranged  that  the  plaintiff  should  be  employed  as  secretary 
of  the  Company,  and  he  wrote  to  the  defendant  the  follow- 
ing letter : — 

••  Manchester,  October  17, 1857. 

**  Dear  Sir. — I  agree  to  accept  the  appointment  of  secre- 
tary of  the  Lancashire  Cotton  Mill  Company  (Limited) 
npon  the  following  terms,  tiz.,  first  a  salary  of  300/L  per 
annum,  commencing  at  the  present  date,  if  the  Company 
be  completely  registered  and  pot  into  operation ;  if  not,  I 
shall  be  satisfied  with  any  remuneration  for  my  time  and 
labour  you  may  think  me  deserving  of  and  your  means  can 
afford.  Secondly,  upon  your  fiimishing  me  with  the  sum 
of  50/L  on  account  of  preliminary  expenses,  I  will  forthwith 
proceed  to  the  formation  of  the  Company  and  its  establish- 
ment in  London  by  provisionally  roistering  it,  taking 
suitable  offices,  furnishing  them,  advertizing  and  doing  all 
necessary  acts  towards  its  formation ;  such  sum  of  50/.,  it 
is  understood,  is  to  be  expended  solely  fi)r  the  purposes  of 
the  Company,  and  for  the  above  object ;  if  any  fiirther 
sum  be  required,  it  is  to  be  left  to  your  option  according 
to  the  then  state  of  the  undertaking,  whether  you  terminate 
the  proceedings  or  make  further  advances ;  and,  further,  as 
a  security  for  the  60L  lodged  in  my  hands,  or  any  further 
sum  advanced  me  for  the  purpose  of  carrying  out  the  Com- 
pany, I  will  lodge  with  you  promissory  notes  for  the  said 
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50/.  or  other  Bums,  payable  on  demand,  upon  the  onder- 

alanding  that  such  promiflsary  note  or  notes  shall  not  be 

presented  for  payment  or  the  sums  they  represent  demanded 

flo  long  as  the  funds  I  have  can  be  shewn  to  have  been 

legitimately  expended  in  the  formation  of  such  Company. 

If  yoa  agree  to  these  terms,  be  good  enough  to  inform  me 

by  letter,  and  I  will  at  once  proceed  in  the  formation  of 

the  Company. — I  am,  &c. 

**  a.  W.  Roberu. 
<<  Robert  Smith,  Esq." 

The  defendant  wrote  as  follows : — 

^  Manchester,  October,  17,  1857. 

'*  Dear  Sir, — I  beg  to  acknowledge  receipt  of  your  letter 
to  me  of  this  date  accepting  the  secretaryship  of  the  Lanca- 
shire Cotton  Mill  Company  (Limited),  the  formation  and 
carrying  out  of  the  said  Company  being  placed  in  your 
hands  on  the  terms  contained  in  your  letter  to  me.  And  it 
is  distinctly  agreed  and  understood,  that  if  the  Company  is 
not  formed  and  carried  out,  that  part  of  your  letter  which 
alludes  to  your  salary  be  null  and  void,  and  at  the  expira- 
tion of  three  months  it  is  entirely  left  to  me  to  give  unto  you 
such  sum  of  money  as  I  may  deem  right  as  compensation 
for  labour  done,  in  the  event  of  the  Company  not  being 
carried  out,  or  making  of  any  further  advance  for  the  con- 
tinuing of  the  same.  And  I  further  agree  not  to  part  with 
or  use  ^ny  promissory  note  or  notes  you  may  lodge  with  me 
as  secretary,  for  any  sum  or  sums  of  money  advanced  by 
me  to  you  for  the  purposes  of  working  or  forming  the  said 
Copipany,  so  long  as  I  am  satisfied  such  sum  or  sums  of 
inopey  be  so  expended.-^!  am,  &c. 

«  Robert  Smith." 
«  Mr.  R.  W.  Roberts." 

The  plaintiff  r^eived  the  50/.  mentioned  in  bis  letter, 
and  also  a  sum  of  25/.     He  rendered  some  services  in 
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1859.  endeavouring  to  establish  the  Company,  but  it  was  never 
in  a  position  to  be  completely  registered,  and  the  under- 
taking was  ultimately  abandoned.  On  the  23rd  May,  1858, 
the  plaintiff  received  a  notice  that  his  services  were  no 
longer  required.  This  action  was  commenced  on  the  16  th 
of  November,  1858,  and  the  plaintiff  claimed  150/.  for 
seven  months  salary  after  giving  credit  for  the  252.  as 
received  on  account. 

It  was  objected,  on  the  part  of  the  defendant,  that  there 
was  no  contract  on  which  the  plaintiff  could  recover.  The 
learned  Judge  left  it  to  the  jury  to  say  what  was  the  value 
of  the  plaintiff's  services,  assuming  that  in  point  of  law  he 
was  entitled  to  recover  anything.  The  jury  having  esti- 
mated the  service  for  the  first  three  months  at  75L  and  for 
the  subsequent  four  months  at  8021,  a  verdict  was  entered 
for  the  plaintiff  for  130i  (credit  being  given  for  the  25/.), 
and  leave  was  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit,  or  to  reduce  the  damages,  if  the  Court  should  be 
of  opinion  that  there  was  any  distinction  in  the  periods  for 
which  the  plaintiff  was  entitled  to  claim. 

Gray  having  obtained  a  rule  nisi  accordingly. 

Gates  shewed  cause. — The  question  is,  whether  the  plain- 
tiff is  entitled  to  any  remuneration  for  his  services  before 
or  after  the  three  months  mentioned  in  the  defendant's 
letter.  The  work  having  been  done,  the  law  will  imply 
a  promise  to  pay  a  reasonable  amount  for  the  service. 
{Bramwellj  B. — The  plaintiff  must  make  out  a  contract  to 
pay.]  This  case  is  distinguishable  from  Taylor  v.  Brewer  (a\ 
for  there  the  party  accepted  the  engagement  on  the  express 
terms,  **that  any  service  to  be  rendered  by  him  should 
be  taken  into  consideration,  and  such  remuneration  be 
made  as  should  be  deemed  right"  Bryant  v.  Flight  (b)  is  an 
(a)  1  M.  &  Sel.  290.  (b)  5  M.  &  W.  114. 
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authority  in  favour  of  the  defendant    There  A.  wrote  to       1359. 

B.   a  letter  as  follows:^—*'!  hereby  agree  to  enter  your 

service  as  a  weekly  manager  commencing  next  Monday, 

and  the  amount  of  payment  I  am  to  receive  I  leave  entirely 

for  you  to  determine."    A.  served  B.  in  that  capacity  for 

ax  weeks,  and  it  was  held  by  Aldersan,  B.,  Gumey^   B«, 

and  Afaule,  B.,  {Parke,  B.,  dissentiente),  that  the  contract 

implied  that  A«  was  to  be  paid  something  at  all  events  for 

the  service  performed,  and  that  the  jury,  in  an  action  on  a 

quantum  meruit,  might  ascertain  what  B.,  acting  bona  fide, 

would  or  ought  to  have  awarded.     [Bramwell,  B.— The 

effect  of  the  decision  of  the  majority  of  the  Court  in  that 

case  is  this,  that  the  agreement  as  to  the  payment  meant 

nothing,  for  if  the  defendant  was  bound  to  pay  the  plaintiff 

samethinff,  he  was  bound  to  pay  him  a  reasonable  amount, 

so  that  when  a  person  says  "  I  will  be  content  with  what 

you  choose  to  give  me,"  it  is  the  same  as  saying  **  I  will  be 

content  with  a  reasonable  remuneration.*^     In  BM  v.  The 

Darenth  Valley  Railway  Company  (a),  it  was  held  that  it 

was  no  answer  to  an  action  by  a  secretary  of  a  railway 

Company  for  his  salary,  that  no  determination  as  to  such 

salary  had  ever  been  exercised  at  any  general  meeting  of 

the  Company.     [Bramwellf  B. — What  1  said  in  that  case 

is  somewhat  differently  reported  in  I  H.  &  N.  305  and 

26  Law  J.,  Exch.  87.     I  meant  to  say,  that  the  fixing  the 

salary  of  the  secretary  at  a  general  meeting  of  the  Company 

was  not  a  condition  precedent  to  his  right  to  recover  it,  and 

that  the  directors  might  allow  him  a  reasonable  amount; 

but  if  they  paid  him  more  than  they  ought  to  do,  that  would 

give  the  shareholders  a  right  to  complain.]     The  contract 

must  be  construed  with  reference  to  the  defendant's  letter, 

which  in  somerespects  differs  from  the  plaintiff's  letter, 

and  shews  that  at  all  events  the  plaintiff  was  to  be  paid  for 

(a)  1  H.  &  N.  305. 
VOL.  IV.— N.  8.  Y 
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1859.       the  first  three  months  at  the  rate  of  300/.  a  year.     It  is 
^^^^"^^     clear  that  the  plaintiff  expected  some  remuneration  even  if 
.  «•  the  Company  was  not  formed. 

Chray  was  not  called  on  to  support  the  rule. 

Martin^  B. — This  is  an  action  for  compensation  for 
labour,  and  there  are  two  periods  when  the  labour  was  per- 
formedy  the  one  a  period  of  three  months,  and  the  other 
subsequently.  The  question  depends  on  the  true  construc- 
tion of  two  letters,  one  from  the  plaintiff  to  the  defendant, 
and  the  other  the  defendant's  answer  to  it.  The  plaintiff 
writes  thus: — ''  I  agree  to  accept  the  appointment  of  secre* 
tary  of  the  Lancashire  Cotton  Mill  Company  (Limited) 
upon  the  following  terms ;  viz.,  first,  a  salary  of  300i!.  per 
annum,  commencing  at  the  present  date,  if  the  Company 
be  completely  registered  and  put  into  operation ;  if  not,  I 
shall  be  satisfied  with  any  remuneration  for  my  time  and 
labour  you  may  think  me  deserving  of  and  your  means  can 
afford."  There  is,  therefore,  a  distinct  offer  by  the  plaintiff 
that  he  will  enter  into  the  service  and  perform  the  duties 
of  secretary  upon  these  terms,  and  that  he  will  be  satisfied 
with  any  remuneration  which  the  defendants  may  think 
him  deserving  of  and  they  can  afford.  It  is  true  that  there 
was  an  expectation  by  the  plaintiff  that  he  should  receive 
some  remuneration,  but  that  was  not  a  matter  of  right — ^he 
trusted  to  the  honour  of  the  defendants  to  pay  him  such  a 
sum  as  they  thought  fit.  In  fact,  the  plaintiff  put  himself 
in  this  condition — **  I  will  work  for  you,  and  I  leave  the 
remuneration  in  your  hands.*'  In  reason  and  common 
sense  that  is  a  liability  in  honour,  and  not  a  liability  by 
contract.  It  is  said  that  there  is  some  difference  between 
that  letter  and  the  defendant's  in  answer :  I  think  there  is 
none.     The  answer  is : — **  And  it  is  distinctly  agreed  and 
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uaderstood,  that  if  the  CompaDj  is  not  formed  and  carried 
oat  that  part  of  your  letter  which  alludes  to  your  salary  be 
null  and  void,  and  that  at  the  expiration  of  three  months 
it  is  entirely  left  to  me  to  give  unto  you  such  sum  of 
money  as  I  may  deem  right,  as  compensation  for  labour 
done,  in  the  event  of  the  Company  not  being  carried  out** 
It  is  impossible  for  any  one  to  slate  more  distinctly  that  the 
compensation  to  be  paid  to  the  plaintiff  is  to  be  left  entirely 
in  the  discretion  of  the  defendant.     Two  cases  were  cited, 
Ttijflar  V.  Brewer  (a)  and  Bryant  v.  Flight  (ft) ;  and,  if  I 
were  called  upon  to  say  which  was  rightly  decided,  I  should 
adopt  Taylor  v.  Brewer.     It  is  not  necessary  to  express  an 
opinion  on  the  other  case ;  but  my  impression  is  that  the 
view  of  Parke^  B.,  is  correct,  and  that  of  the  other  Judges 
is  incorrect.     It  is  said  that  there  is  a  distinction  between 
the  first  and  second  period  of  three  months ;  but  there  is 
obviously  none.    If  the  plaintiff  intended  to  alter  the  terms 
be  should  have  called  the  attention  of  the  defendant  to  it. 
The  argument,  that  as  a  matter  of  law  the  plaintiff  is  en- 
titled to  be  paid,  is  incorrect :  it  is  by  no  means  a  matter 
of  law  that  a  person  shall  be  paid  for  his  ser?ices,  it  is  a 
matter  of  contract.     No  doubt  there  is  a  variety  of  labour 
from  which  there  arises  an  irresistible  inference  that  the 
person  who  has  done  it  is  to  be  paid,  but  that  is  a  sort  of 
labour  which  is  always  done  for  money,  and  in  such  cases 
a  jury  would  presume  a  contract  on  the  ordinary  terms, 
unless  evidence  was  given  to  the  contrary.     But  when  a 
person  says  ''  I  leave  my  remuneration  in  your  hands,"  the 
contract  is  not  on  the  ordinary  terms.     For  these  reasons 
I  think  that  the  rule  ought  to  be  absolute. 

Bramwbll,  B. — I  am  of  the  same  opinion.   The  plaintiff 
has  to  make  out  that  the  defendant  is  indebted  to  him. 
(o)  1  M.  &  Sel.  308.  (&)  6  M.  &  W.  114. 

T  2 
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Generally  speaking,  a  person  is  shewn  to  be  indebted  to 
another  by  proof  of  certain  relations  between  them  from 
which  an  inference  arises  that  payment  is  to  be  made.  If 
I  hire  a  servant,  I  need  not  tell  him  I  will  pay  him, 
for  it  is  presumed  that  I  will  pay  him.  How,  then, 
was  the  relation  of  master  and  servant,  or  employer  and 
employed,  established  in  this  case?  Two  letters  were 
put  in : — (Uis  Lordship  read  the  material  parts  of  them.) 
Therefore  between  these  parties  all  implication  is  at  an 
end,  because  we  have  the  actual  facts ;  and  those  are,  that 
if  the  Company  is  formed  the  plaintiff  is  to  have  a  fixed 
salary;  if  not,  he  is  to  be  paid  such  sum  as  he  may  be 
thought  deserving  of  and  the  means  of  the  Company  may 
afford.  Now,  what  is  the  plain  and  literal  meaning  of  that? 
It  is  this :  if  the  Company  is  not  formed  the  plaintiff  is  to 
be  entitled  to  nothing  as  a  matter  of  right,  but  he  is  to 
trust,  not  only  to  the  honour  of  the  defendant,  but  to  the 
means  of  the  Company.  Then,  do  the  authorities  compel 
us  to  put  a  different  construction  on  these  letters  ?  I  think 
not  The  only  case  on  which  the  plaintiff  can  rely  is 
Bryant  v.  Flight  It  is  not  necessary  to  say  whether  I 
agree  with  the  majority  of  the  Court  or  with  Parke^  B.,  for 
that  case  is  manifestly  distingtiishable  from  the  present. 
The  plaintiff's  letter  is  capable  of  this  interpretation :  <'  I 
agree  to  enter  into  your  service  and  be  your  manager. 
You  shall  pay  me  a  not  unreasonable  amount,  and  that 
amount  I  leave  to  you,  instead  of  being  at  liberty  to  ask  a 
jury  whether  it  is  reasonable.  If  you  give  it,  I  am  content 
to  take  it"  Here  the  plaintiff  has  stipulated  that  his  re- 
muneration shall  be  entirely  in  the  hands  of  the  defendant, 
and  it  is  probable  that  he  was  content  to  do  the  work 
for  a  short  time  without  payment,  for  the  chance  of  ulti- 
mately becoming  secretary  at  300£  a  year.  The  obvious 
construction  of  the  letters  is  this,  that  if  the  Company  is 
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not  formed  there  is  to  be  no  claim,  but  the  defendant  majr        1859. 
give  something  as  a  gratuity.     Then,  with  respect  to  the      ^jT"^"^*^ 
point  as  to  the  three  months,  I  think  that  the  parties  must  v. 

be  taken  to  have  dealt  on  the  same  footing  for  the  whule 
period,  namely,  that  if  the  undertaking  was  not  carried  out 
the  payment  should  be  gratuitous.  There  is  nothing  in 
the  plaintiff  8  letter  as  to  the  time  which  he  would  work  , 
and  the  defendant's  letter  distinctly  says  that  if  the  Com- 
pany was  not  formed  there  was  to  be  no  salary. 

Watson,  B. — I  am  of  the  same  opinion.  When  it  was 
arranged  that  the  defendant  should  be  secretary  of  the 
Company,  each  party  wrote  a  letter,  and  these  two  letters 
constitute  the  contract.  It  is  for  us  to  construe  that  contract 
according  to  the  fair  meaning  of  the  expressions  in  the 
documents.  First,  if  the  Company  was  registered,  the 
plaintiff  was  to  have  300/.  a  year,  not  from  the  time  of 
registration,  but  from  the  time  of  the  agreement,  the  17th 
October.  If  the  latter  part  of  the  first  clause  had  not  been 
put  in,  it  would  have  been  difficult  to  say  whether  the 
plaintiff  was  to  be  entitled  to  anything  if  the  registration 
of  the  Company  did  not  take  place.  But  it  is  expressly 
provided  that,  if  the  Company  is  not  formed,  the  plaintiff 
^hall  not  have  any  claim  which  he  can  enforce  in  a  Court 
of  justice.  The  means  of  the  Company  might  be  small, 
the  services  might  be  small,  or  none,  and  so  it  was  left  to 
the  defendant  to  say  how  much  should  be  given,  according 
to  the  funds  of  the  Company.  It  is  impossible  for  us  to 
say  that  is  a  general  engagement  that  the  plaintiff  shall  be 
paid  a  reasonable  sum.  If  we  were  to  hold  that  a  jury 
might  assess  the  amount  of  compensation,  it  would  be 
making  a  contract  for  the  parties  which  they  have  not  made 
for  themselves.  Then,  as  to  the  three  months,  the  expres- 
sions  are  rather  obscure ;  but  I  suppose  the  meaning  was 
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that  the  Company  should  be  registered  at  the  end  of  three 
months.  Still,  if  it  was  not  registered  until  July,  1858, 
the  plaintiff  would  be  entitled  to  his  salary  from  the  15th 
October,  1857.  If  no  registration  took  place,  the  plaintiff 
was  to  be  paid  what  the  defendant  should  think  right  and 
proper  and  the  funds  of  the  Company  would  permit. 
There  is  nothing  eztraonlinary  in  such  an  agreement. 
The  plaintiff,  in  one  event,  would  obtain  a  permanent 
situation  with  300/.  a  year,  and  it  is  not  unreasonable  that 
he  should  take  for  his  services  for  the  three  months  such 
remuneration  as  the  defendant  should  think  fit  to  give 
him. 

Rule  absolute. 


F<A'9*  Mant  v.  Smith  and  Others. 


Ti 


In  an  action       J.  HIS  was  an  action  on  an  attorney's  bill  against  Robert 

on  an  attorney 'i 

billagainit  Smith,  Richard  Smith,  and  Joshua  Lord. 
ants,  who  were        Pleas  by  Richard  Smith  and  Joshua  Lord. — First,  Never 

5oint**s*ock  *  indebted  — Secondly,  that  the  plaintiff  did  not,  one  calendar 

Mp^are/'that  '^^'^^'^  before  the  commencement  of  the  suit,  deliver  unto 

the  plaintiff  ^^  ^^  defendants  or  either  of  them,  they  beine  the  parties 

tent  to  one  of  »         j  o  r 

1^*™  ^°hii        *^  ^  charged  therewith,  or  send  by  the  post,  &c.,  a  bill  of 
beaded  "  To      the  fees,  charges,  &c.,  subscribed  with  the  proper  hand  of 

the  promotert       «         i   •     •«»   o 

of  the  L.  Com-  the  plamtiff,  &c.,  as  required  by  the  statute, 
asnfficient  Replication. — That  the  plaintiff  did,  one  calendar  month 

bm*vHtibin  the^  before  the  commencement  of  the  suit,  send  in  his  bill,  &c., 
1*3  ■.37.       subscribed  with  his  hand,  as  required  by  the  statute. 

Pleas  by  Robert  Smith. — Never  indebted. — Payment. 
At  the  trial,  before  Bramwell,  B.,  at  the  Middlesex  Sit- 
tings in  Hilary  Term,  it  was  proved  that  the  plaintiff,  a 
solicitor,  sued  the  defendants,  who  were  promoters  of  "  The 
Lancashire  Cotton  Mill  Company,  Limited,"  in  respect  of 
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work  done  in  relation  to  the  getting  up  of  the  Company  ; 
and,  in  order  to  sustain  the  issue  on  the  replication  that  a 
signed  bill  was  delivered,  the  plaintiff  proved  that  he  sent  •• 

to  Robert  Smith  a  bill  headed  <'  The  Promoters  of  the 
Lancashire  Cotton  Mill  Company,  Limited,  to  George 
French  Mant  Dr."*  This  bill  was  inclosed  in  a  letter,  of 
which  the  following  is  a  copy : — 

"  Bedford  Row. 

**  Dear  Sir, — I  enclose  my  bill,  as  requested,  against  the 
promoters  of  the  Lancashire  Cotton  Mill  Company,  Limited, 
an4  I  shall  be  glad  to  receive  a  check  for  the  amount,  &c. 

•*  Robert  Smith,  Esq.,  '«  Yours  truly, 

«  Bacup."  "  G.  F.  Mant* 

Robert  Smith  had  taken  the  active  part  in  the  manage- 
ment of  the  Company,  and  there  was  evidence  that  the 
bill  had  come  to  the  knowledge  of  all  the  defendants  a 
month  before  the  action.  The  jury  found  a  verdict  for  the 
plaintiffs  against  all  the  defendants,  leave  being  reserved  to 
move  to  enter  a  verdict  for  them. 

Cfray,  in  Hilary  Term,  had  obtained  a  rule  to  enter  a 
verdict  for  the  defendants,  on  the  ground  that  there  was  no 
sufficient  delivery  of  a  signed  bill  of  costs  (a). 

Gates  now  shewed  cause. — If  all  the  defendants  are 
jointly  liable,  the  sending  a  bill  to  one  is  sufficient.  Now, 
though  the  defendants  may  not  be  jointly  liable  as  promo- 
ters simply,  the  words  used  are  a  sufficient  intimation  to 
the  three  that  the  plaintiff  intended  to  charge  all  of 
them.  In  an  action  on  an  attorney *s  bill  agaiust  one  of 
the  managing  committee  of  the  Northampton,  Lincoln,  and 
Hull  Railway  Company,  a  bill,  beaded  *<  Northampton, 
Lincoln,  and  Hull  Railway,"  was  held  to  be  sufficient: 

(a)  It  also  objected  that  there  waa  no  eyidence  of  a  joint  liability. 
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Davbney  v.  Phipp${a).  {Watson^  B.— In  Tidd's  Practice, 
p.  334,  it  is  laid  down  that,  if  two  persons  are  liable  on  a 
joint  retainer,  it  is  sufficient  if  the  bill  is  delivered  to  the 
one  who  had  the  management  of  the  business.] 

Oray,  in  support  of  the  rule.-*-The  bill  of  costs  was  not 
properly  headed,  so  as  to  designate  the  party  to  be  charged 
therewith  The  promoters  are  not  a  recognised  body,  but 
only  persons  who  are  willing  to  form  a  Company.  [Mar- 
tin,  B. — The  6  &  7  Vict.  c.  73,  s.  37,  does  not  require  that 
the  name  of  the  party  should  be  at  the  head  of  the  bill] 
There  must,  nevertheless  be  a  delivery  in  such  a  way  as  to 
indicate  to  the  party  that  he  is  sought  to  be  chaiged : 
Gridley  v.  Au8ten  (ft).  Here  the  bill  was  sent  to  Robert 
Smith ;  and  JEduHtrds  v.  Lawleu  (c)  is  an  authority  that 
such  a  delivery  is  not  sufficient  to  charge  the  other  de- 
fendants. 

Martin,  B. — If  the  three  defendants  are  jointly  liable, 
Daubney  v.  Fhipps  {a)  is  a  conclusive  authority  that  there 
has  been  a  sufficient  delivery  of  the  bill.  The  question  of 
joint  liability  should  be  referred  to  the  Master. 

Bramwell,  B. — I  am  also  of  opinion  that  there  has  been 
a  sufficient  delivery  of  the  bill.  It  is  as  if  the  bill  had  been 
beaded  to  the  three  defendants  and  delivered  to  one  of 
them. 

Watson,  B. — I  am  of  the  same  opinion.  In  the  case  of 
co-contractors,  the  delivery  of  a  bill  to  one  of  them  is  a 
delivery  to  all.  Then,  assuming  the  defendants  are  jointly 
liable,  there  is  a  bill  sent  to  one  of  them  who  had  authority 
to  contract  for  the  others.     All  that  the  statute  requires  is, 

(a)  16  Q.  B  504.    Affirmed  in  (6)  16  Q.  B.  504. 

error,  lb.  514.  (e)  6  C.  B.  329. 
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that  the  bill  should  indicate  the  partj  to  be  chaiged.  Here 
the  bin  is  headed  ••  To  the  promoten  of  the  CompaDj  ;* 
and  that  saffidentlj  indicates  that  the  defendants  are  the 
parties  to  be  chaiged« 

Rule  accordingly. 


IN    THE  EXCHEQUER   CHAMBER. 
{Appeal  firam  the  Qmrt  of  Exchequer.) 

M'Manus  v.  The  Lancashirb  and  Yorkshirb  Railway      Fuh,  lO. 

Company. 


Ti 


HIS  was  an  appeal  from  the  Court  of  Exchequer  making  xh9  17  &  is 
absolute  a  rule  to  enter  a  verdict  for  the  defendants  (re-  J[i,^'b^,^*i  '* 
ported,  2  H.  &  N.  693).  ^fV  ~^^ 

'  '  condinons  uid 

deelaratioiii, 
made  and 

Blackbwm  (with  whom  was  Brett),  argued  for  the  appel-  giyen  by  a 

railway  or  ca- 

lant  (a). — The  propositions  for  which  the  plaintiff  contends  nal  Companjr, 

limiting  their 
liabiUty,  uulMt 
nch  ai  the  Court  or  the  judge  trying  the  caose  may  adjudge  to  be  juit  and  reasonable, 
ettendi  to  eatet  where  a  special  contract  has  been  signed  in  conformity  with  the  subsequent 
profision  in  the  statute.  So  Held  in  the  Court  of  Exchequer  Chamber,  rerersiog  tiie  judgment 
of  the  Court  of  Exchequer.    Dissentiente  Erk,  J. 

The  plaintiff  brought  three  horses  to  the  cattle  station  of  the  defendants*  railway  at  Lirerpool, 
to  be  forwarded  by  a  cattle  truck  to  York.  The  defendants*  servant  provided  a  truck  for  tha 
purpose,  which  to  all  external  appearance,  and  so  far  as  the  servant  knew,  was  sufficient  for  the 
purpose.  The  plaintiff  signed  a  ticket  which  contained  the  following  memorandum.  **  This 
ticket  is  issued  sulgect  to  the  owners  undertaking  all  risks  of  conveyance,  loading  and  unloading 
whatsoever ;  as  the  Company  will  not  be  responsible  for  any  ii^ury  or  damaee  (howsoever 
caused)  occurring  to  live  stock  of  any  description  travelling  upon  the  railway  or  in  their  vehioles.** 
Two  pence  per  mile  was  charged  for  horses  laden  at  the  cattle  station.  Horses  so  laden  are 
forwarded  in  open  trucks  by  a  cattle  or  luggage  train.  At  the  passenger  station  horses  are 
taken  at  the  rate  of  four  pence  a  horse  per  mile.  Horses  laden  at  this  station  are  forwarded  in 
horse  boxes  by  the  trains  departing  from  the  passenger  station,  usually  passenger  trains.  The 
tickets  issued  by  the  Company  for  horses  forwarded  by  the  passenger  trains  is  similar  to  that 
sifiued  by  the  plaintiff.  The  truck  proved  to  be  insufficient  for  the  carriage  of  the  horses,  and 
a  nolo  was  made  in  it  on  the  journey,  bv  which  the  horses  were  injured — Heldt  by  the  Court 
of  Exchequer  Chamber,  reversmg  the  judgment  of  the  Court  of  Exchequer :  first,  that  the  con- 
dition that  the  Company  '*  would  not  be  responsible  for  any  injury  or  damage,  howsoever  caused," 
was  not  just  and  reasonable,  and  therefore  void.  Secondly,  that  it  did  not  protect  the  defend- 
ants from  liability  in  respect  of  the  defect  in  the  truck.    Dissentiente  BrUf  J. 

Per  Brie,  J.,  that  the  condition  did  not  extend  to  wilful  neglect  or  other  misfeasance. 

(a)  In  last  Michaelmas  Vacatioa  (Dec.  1)  before  ErUy  J.,  Wil" 
liams^  J.,  Crowder^  J.,  Cromptonj  J  ,  and  Willei,  J. 


M*Manv8 
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1859.        A^^  ^^^^  ^^^  contract  with  the  defendants,  though  signed  by  the 
plaintiff,  was  a  carrier's  contract,  subjecting  the  defendants 
V.  to  the  liability  of  carriers,  except  so  far  as  that  liability 

▲HD  is  qualified  by  valid  conditions:  that  the  17  &  18  Vict. 

Railway  Co.  c.  31,  s.  7,  in  effect  provides  that  conditions,  limiting  the 
liability  of  the  companies  therein  mentioned,  shall  be  void 
unless  just  and  reasonable :  and,  that  the  conditions  con- 
tained in  the  ticket  in  the  present  case  are  not  just  and 
reasonable.  In  construing  a  remedial  statute  it  is  con- 
venient to  consider  the  state  of  the  law  before  the  Act 
passed,  to  see  *^  what  was  the  mischief,"  and  ''  what  remedy 
parliament  had  appointed  :**  Heydan's  Case  (a).  Now,  at 
common  law,  carriers  were  subject  to  the  liability  of  insurers 
in  respect  of  goods  delivered  to  them  to  be  carried.  In 
order  to  restrict  such  liability  they  endeavoured  to  protect 
themselves  by  notices.  Litigation  having  arisen  as  to  the 
effect  of  such  notices,  the  Carriers'  Act,  1  Wra.  4,  c.  68,  s.  4, 
provided  that  public  notices  should  not  be  deemed  to  limit 
their  responsibility.  The  Act  does  not  affect  special  contracts : 
sect.  6.  The  liability  of  an  ordinary  carrier  may  be  limited 
by  a  notice  given  by  him  to  the  person  who  delivers  goods 
to  him,  but  only  on  the  ground  that  it  is  evidence  of  a  con- 
tract :  JVtfId  V.  Pickford  (i).  And,  except  so  far  as  the 
liability  is  limited  by  the  notice,  the  ordinary  liability  of  a 
carrier  remains.  The  old  reason  for  the  extensive  liability 
of  a  carrier  was,  that,  having  taken  possession  of  a  line  of 
country,  he  had  practically  a  monopoly.  When  railways 
were  established  the  old  reason  revived.  Railway  com- 
panies succeeded  in  compelling  persons  who  used  their 
lines  to  enter  into  contracts  limiting  their  liability  even 
for  their  gross  negligence.  In  Shaw  v.  The  York  and 
North  Midland  Railway  Company  (c),  decided  in  1849, 
where  the  ticket  was  similar  to  that  in  the  present  case, 

(a)  3  Rep.  7  b.  (Jt)  8  M.  &  W.  443. 

(c)  13  Q.  B.  347. 
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the  Court  doubted  whether,  notwithstanding  the  notice,  the 
plaintiff  might  not  have  charged  the  defendants  with  the 
damage  arising  from  a  breach  of  the  duty  to  provide  a  proper  »« 

carnage.   The  next  case  was  Austin  v.  The  Manchester^  Shef-         and 

YOBXBHI BB 

Jidd  and  Lmcolnshire  Railway  Company  {a).  In  Chippendale  Railway  Co. 
V.  The  Lancashire  and  Yorkshire  Railway  Company  (ft), 
decided  in  November,  1851,  the  County  Court  judge  left 
it  to  the  jury  to  say  whether  the  carriage  was  voyage- 
worthy.  The  Court,  however,  on  appeal,  held  that  the 
ticket  was  sufficient  to  protect  the  (company  from  liability 
for  not  providing  a  proper  carriage.  In  the  case  of  Austin 
V.  The  Manchester^  Sheffield  and  Lincolnshire  RaUway  Com-' 
pany  (c),  decided  in  May,  1852,  there  was  a  special  declara- 
tion  for  injury  to  horses  delivered  to  the  defendants  to  be 
carried,  charging  gross  negligence  on  the  part  of  the  Com- 
pany's servants  in  not  greasing  a  wheel  which  had  become 
heated  by  friction,  of  which  the  defendants  had  notice, 
and  were  requested  by  the  plaintiff  to  make  proper  provi- 
sion against  the  friction,  or  to  remove  the  horses  to  another 
carriage,  which  they  refused  to  do.  The  declaration  set 
out  the  ticket,  which  stated  that  it  was  issued  **  subject  to 
the  owner's  undertaking  to  bear  all  the  risk  of  injury  by 
conveyance  or  other  contingencies."  On  motion  in  arrest 
of  judgment,  the  Court  held  that  the  bargain  was,  that  the 
Company  were  not  to  be  held  responsible  for  any  risk  of 
whatever  kind  or  however  arising  in  the  course  of  the 
journey.  That  case  was  followed  in  Carr  v.  The  Lanca-- 
shire  and  Yorkshire  Railway  {d).  Parke,  B.,  there  said  : 
**  If  any  inconvenience  should  arise  from  these  contracts 
being  entered  into,  that  is  not  a  matter  for  our  interference ; 
but  it  must  be  left  to  the  legislature,  who  may,  if  they  please, 
put  a  stop  to  this  mode  which  the  carriers  have  adopted 

(a)  16Q.  B.  600.  (e)  10  C.  B.  454. 

(&)  21  L.  J.,  Q.  B.  22.  (d)  7  Exch.  707. 


330  EXCHEQUER   REPORTS. 

1859.        ^f  limiting  iheir  liabilily."     The  legislature  answered  that 

^TZf'^      appeal  to  them  by  passing  the  Act  now  in  question.    Those 

V-  cases  established   that  the   ticket   protected   the   railway 

Lancashibb 

AND  company  from  the.  consequences  of  their  own  negligence 
T0BK8HIBB  ^~ 

Railway  Co.  or  misconduct.     7%e  Great  Northern  Railway  Company^ 

app.y  Marmlk,  resp.  (a),  The  York^  Newcastle  and  Berwick 
Railway  Company^  app*»  Crhpt  resp.  {b\  Hughes  v.  7%« 
Great  fVestem  Railway  Company  (c).  Slim  v.  The  Great 
Northern  Railway  Company  (d)  are  cases  where  the  Com- 
panies were  held  to  be  protected  under  similar  circumstances. 
In  Walker  v.  The  York  and  North  Midland  Railway  Com-- 
pany  {e)  it  was  held  that,  the  terms  of  the  notice  limiting 
the  liability  of  the  Company  having  been  brought  to  the 
notice  of  the  plaintiiF,  who  was  sending  fish  to  London, 
constituted  a  special  contract  with  him  in  spite  of  himself. 
These  cases  shew  that  railway  companies  had  a  virtual 
monopoly,  and  that  though  they  ought  therefore  to  have 
carried  on  reasonable  terms  they  would  not  do  so.  The 
17  &  18  Vict.  c.  31,  s.  7,  was  passed  to  remedy  this 
grievance.  The  enactment  is  that  such  companies  "  shall 
be  liable  for  the  loss  of  or  for  injury  done  to  any  horses, 
cattle  or  other  animals,  or  to  any  articles,  goods  or  things, 
in  the  receiving,  forwarding  or  delivery  thereof,  occasioned 
by  the  neglect  or  default  of  such  company  or  its  servants, 
notwithstanding  any  notice,  condition  or  declaration  made 
or  given  by  such  company  contrary  thereto,  or  in  anywise 
limiting  its  liability ;  every  such  notice,  condition  or  decla- 
ration being  hereby  declared  to  be  null  and  void :  Provided 
always  that  nothing  herein  contained  shall  be  construed  to 
prevent  the  companies  from  making  such  conditions  with 
respect  to  the  receiving,  forwarding  and  delivering  any  of 

(a)  21  L.  J.  Q.  B.  819.  (d)  14  C.  B.  647. 

(ft)  14  C.  B.  527.  (e)  2  E.  &  B.  750. 

(c)  14  C.  B.  687. 


HILARY   VACATION,    22    VICT.  331 

the  said  animals,  articles,  goods,  or  things  as  shall  be  ad-  1869. 
judged  by  the  Court  or  Judge  before  whom  any  question  yuuj^ 
relating  thereto  shall  be  tried,  to  be  just  and  reasonable.**  ,  »• 
If  It  IS  contended  that  the  words  *' notwithstanding  any  and 
notice,  condition  or  declaration**  apply  only  to  public  BailwatGo. 
notices,  the  legislature  must  have  misapprehended  the  law, 
because  conditions,  not  part  of  the  contract,  never  could 
have  had  any  operation.  The  statute  goes  on  to  provide 
that  **  no  special  contract**  shall  be  binding  unless  signed. 
To  construe  this. as  permitting  any  special  contract  to  be 
valid,  if  signed,  is  to  treat  the  enactment  and  the  proviso 
as  repugnant.  The  construction  contended  for,  though  it 
interferes  with  the  agreement  between  the  parties,  is  in 
analogy  to  the  1  &  2  Wm.  4,  c.  22,  s.  43,  which  provides 
that  agreements  with  hackney  coachmen  to  pay  more  than  • 
the  legal  fare  shall  not  be  binding.  The  condition  in  the 
present  case  is  not  just  or  reasonable.  The  Company  are 
not  to  be  responsible  far  any  tnfury  or  damage^  howsoever 
caused.  That  would  exempt  them  from  the  consequences 
of  the  actual  misconduct  of  themselves  or  their  servants. 
In  Simons  v.  The  Great  Western  Railway  Company  (a)  the 
Court  of  Common  Pleas  held  that  a  condition  *<  that  in 
the  case  of  goods  conveyed  at  special  or  mileage  rates, 
the  Company  would  not  be  responsible  for  any  loss  or 
damage,  however  caused,**  was  reasonable.  But  that 
decision  amounts  to  no  more  than  this,  that  a  com- 
pany may  say,  ''If  you  pay  the  ordinary  rate,  we  are 
responsible ;  but,  if  you  pay  only  the  special  mileage  rate, 
you  must  undertake  all  risk:"  and  there  is  nothing  un- 
reasonable in  that.  Here,  however,  the  plaintiff  had  no 
choice.  In  the  same  case  the  Court  held  that  a  condition 
that  the  Company  would  not  be  responsible  for  the  loss, 
detention,  or  damage  of  any  package  insufficiently  or  im- 

(a)  18  C.  B.  805. 
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properly  packed  was  unreasonable.     Jervis,  C.  J.,  in  deli- 
vering the  judgment  of  the  Court,  adopts  the  view  now 

^'  contended  for.     In  Wise  v.  The  Great  ffestem  Raihcay  (a) 

Lahcashies 

AMD         the   Court  assume   that   the    plaintiff's    neglect  was  the 
T0RK8HIBS 
BailwatCo.  cause  of  the  injury  to  the  horse.     In  Peek  v.  The  North 

Staffordshire  Railway  Company  (ft)  the  Court  of  Queen's 
Bench  held  that  a  condition,  though  reasonable  and  assented 
to  by  the  person  delivering  the  goods,  was  not  binding  on 
him,  because  it  was  not  part  of  a  written  contract  signed 
by  him.  But  it  has  been  said  that  a  railway  company 
carrying  horses  is  not  liable  as  a  carrier.  Horses  are  not  a 
new  subject  of  carriage.  From  time  immemorial  they  have 
been  carried  in  ferry-boats  and  imported  in  ships.  The 
liability  of  the  carrier  of  live  animals  is  the  ordinary  liability 
of  a  carrier :  Palmer  v.  77le  Grand  Junction  Railway  Com- 
pany (e).  There  is  a  distinction  as  to  passengers,  because 
they  cannot  be  controlled.  [Unthank. — The  Act  applies 
to  animals ;  and  it  is  not  contended  that  the  Company  is 
not  responsible  for  an  injury  to  animals  in  the  same  way  as 
for  an  injury  to  goods.]  The  Company  furnished  a  car- 
riage which  was  not  voyage->worthy ;  that  was  a  default 
prior  to  the  peril  of  the  transit.  The  notice  does  not  pro- 
tect the  Company  from  furnishing  a  proper  carriage.  A 
carrier  by  land  is  as  much  bound  to  furnish  a  voyage- 
worthy  carriage  as  a  carrier  by  sea  is  to  provide  a  sea- 
worthy ship :  Story  on  Bailments,  662,  Sharp  v.  Grey  (d), 
fForms  v.  S^ary  {e).  In  PhiOqis  v.  Clark  (J)  it  was  held 
that  a  stipulation  in  a  bill  of  lading  that  the  ship-owner 
was  not  to  be  accountable  for  leakage  or  breakage  did  not 
exempt  him  from  responsibility  for  a  loss  by  those  means 
arising  from  gross  negligence.     The  case  of  Chippendale  v. 

(a)  1  H.  &  N.  63.  (d)  9  Bing.  457. 

(6)  27  L.  J.  Q.  B.  465.  (e)  11  Excb.427. 

(c)  4  M.  &  W.  749.  (/)  2  C.  B.,  N.  S.  156. 
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ITu  Lancashire  and  Yorkshire  Railway  Company  (a)  is  not        1859. 
conaistent  with  the  principle  of  that  case.  u^yT^ 

9. 
hMMQABBtmU 

Unthank,  for  the  respondent — As  to  the  construction  of         and 

Y0RK8BIRS 
the  17  &  18  Vict,  c  31,  the  cases  shew  that,  before*  the    iujlwatCo. 

Act  passed,  there  were  two  courses  commonly  pursued 
by  railway  Companies  desirous  of  limiting  their  liability 
as  carriers  with  respect  to  persons  delivering  goods  to 
them  to  be  carried.  One  well  known  practice  was  to 
require  the  parties  to  sign  a  written  agreement  which 
contained  the  contract  between  the  parties,  of  which 
Austin  ▼•  The  Manchester^  Sheffield  and  Lincolnshire  Bail'' 
way  Company  {b)  was  an  instance.  The  other,  to  serve 
notices,  and  to  require  all  dealings  to  be  on  the  terms  of 
such  notices,  of  which  Walker  ▼.  The  York  and  North  Mid- 
land  Raiboay  Company  (c)  was  an  instance.  It  was  said  to 
be  law  that  a  railway  Company  had  the  power  of  binding 
parties  dealing  with  them,  against  their  consent.  That  was 
the  mischief  which  the  legislature  intended  to  remedy  by 
the  7  th  section  of  the  17  &  18  Vict.  c.  31.  The  language  is, 
*'  notwithstanding  any  notice,  condition  or  declaration  made 
or  given  by  such  Company."  The  first  part  of  the  section 
says  nothing  about  agreements  between  the  parties.  In 
distinguishing  between  notices  and  special  contracts  the 
Railway  and  Canal  Traffic  Act  follows  the  Carriers  Act, 
I  Wm.  4,  c.  68.  The  section  only  prevents  Companies 
from  stipulating  by  notices  against  the  neglect  or  default 
of  the  Company  or  their  servants.  It  leaves  them  free  to 
protect  themselves  by  notices  against  liability  for  acci- 
dental fire,  or  robbery  by  violence.  The  object  is  to  com- 
pel them  to  carry  on  reasonable  terms ;  if  they  refuse  to 
carry  on  reasonable  terms  they  are  liable  to  an  action.   The 

(a)  21  L.  J.  Q.  B.  22.  (b)  10  C.  B.  464. 

(c)  2  E.  &  B.  160. 
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1859.        second  clause  of  the  section  is  more  extensive  than  the  first, 

^T7y^^      not  merely  a  limitation  of  it.    It  allows  Companies  to  make 

9.  reasonable  conditions.     Then,  in  the  next  proviso,  the  legis- 

Lamcashirx 

AND  lature  says  we  have  in  view  not  only  notices,  as  in  the  first 
Railway  Co.  branch  of  the  clause,  but  also  agreements :  offrefunenfs  shall  be 
in  writing  and  signed.  The  words  of  an  Act  must  be  very 
clear  to  deprive  parties  of  their  common  law  rights  to  make 
their  own  bargains.  [Crompton^  J. — Does  not  the  word 
**  condition,"  in  the  former  part  of  the  section,  apply  to 
contracts?]  It  must  be  read  in  conjunction  with  and  as 
qualified  by  the  words  which  precede  and  follow  it,  *' no- 
tice" and  "  declaration."  [^CrompUmi  J.  —  A  condition 
cannot  operate  unless  it  is  assented  to  by  both  parties.] 
Secondly,  the  condition  is  reasonable.  The  nature  of  the 
thing  to  be  carried  must  always  be  taken  into  consideration 
in  determining  the  question  of  the  reasonableness  of  con- 
ditions. A  horse  is  a  powerful  animal,  very  timorous  and  with 
a  strong  will :  any  sudden  noise  is  likely  to  excite  its  fears 
or  its  anger;  therefore  conditions  unreasonable  with  respect 
to  goods  may  be  reasonable  with  respect  to  a  horse.  A 
railway  Company  has  no  means  of  knowing  the  temper 
or  constitution  of  a  horse.  [Cronipton,  J. — Therefore  it 
may  be  reasonable  to  provide  that,  if  an  accident  should 
occur  on  account  of  the  horse's  temper,  the  owner  of  the 
horse  should  bear  the  loss.]  Suppose  the  railway  Company 
take  all  risks,  they  must  charge  higher  fares.  It  is  not 
unreasonable  for  them  to  say,  **  We  will  charge  lower  fares, 
but  will  not  be  insurers.*'  With  respect  to  the  carriage  of 
cattle  or  horses,  it  is  impossible  to  provide  against  certain 
things  which  may  be  called  negligence.  It  is  necessary  for 
Companies  to  take  some  precautions,  by  terms  in  their 
'  contracts,  to  protect  themselves  against  such  risk,  and  the 
only  way  in  which  they  can  do  so  is  in  general  terms.  It 
is  not  unreasonable  to  say  that  they  will  not  be  liable  in 
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respect  of  live  stock  except  for  wilful  injury.     The  obser-        1859. 

yations  of  Parke^  B.,  in  Carr  y.  The  Lancashire  and  York"      ^TTy^^ 

H'Maiids 

shire  Railuyay  Company  (a)  shew  that  this  very  contract  is  »• 

Lahoashiri 

reasonable.  and 

yorxsbirs 
BailwatCo. 
Blackburn  replied. 

The  Court  being  divided  in  opinion^  the  following  judg- 
ments were  delivered. 

£rlB|  J.  —In  this  case  two  questions  are  raised: — First, 
Whether  the  railway  Company  can  enforce  a  special  con- 
tract signed  by  the  plaintiff  for  the  carriage  of  horses,  if  the 
Judge  does  not  think  the  conditions  therein  to  be  just  and 
reasonable;  and,  secondly,  Whether  the  conditions  in  this 
contract  are  just  and  reasonable. 

The  plaintiiF  contends  that  each  question  should  be 
answered  in  the  negative. 

With  respect  to  the  first,  he  relies  on  the  construction  of 
the  17  &  18  Vict.  c.  31,  s.  7,  given  in  Simons  v.  Great  Western 
Raihoay  Company  (&),  and  adopted  by  the  Court  of  Queen's 
Bench  in  Peek  v.  North  Staffordshire  Railwcy  Company  (c), 
deciding  '*  that  the  whole  railway  system  is  placed  under  the 
control  of  the  Judges,  so  that  no  contract  signed  by  the 
customer,  respecting  liability  for  carriage,  shall  protect  the 
Company,  unless  the  Judge  shall  think  every  condition 
therein  just,  &c. ;  and  no  just  condition,  respecting  liability 
for  carriage,  shall  protect  the  Company,  unless  it  be  con- 
tained in  a  contract  signed  by  the  customer." 

The  defendants  rely  on  the  construction  given  by  the 
Exchequer  in  Wise  v.  Great  Western  Railway  Company  (d) 
and  Pardington  v.  The  South  Wales  Railway  Company  (e), 

(a)  7  Exch.  707.  (c)  27  L.  J.,  Q.  B.  465. 

(6)  18  C.  B.  805.  829.  (d)  1  H.  &  N.  63. 

(0  1  H.  &  N.  392. 

VOL.  IV.— N.  S.  Z  EXGH. 
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1859.        deciding  that  the  clause  in  the  statute  relating  to  conditions 
yrrr    '      does  not  extend  to  special  contracts. 

9'  In  my  opinion,  the  defendants  are  riffht ;  and  in  support 

LAN0A8HIBE  .     .  ...  .  . 

AND         of  that  opinion  I  propose  to  distinguish  the  duties  of  carriers 

^ir  ARK  S  H I R  E 

Railway  Co.  arising  by  mutual  consent  of  carrier  and  customer,  expressed 
in  contracts  defining  the  work  to  be  done,  the  terms,  and 
the  responsibility;  from  the  duties  of  carriers  arising  by 
law  from  the  profession  of  carrier  and  from  a  bailment 
to  carry.  These  latter  are  duties  which  may  attach  where 
there  is  no  express  contract,  or  be  superinduced  beyond  the 
terms  of  any  contract,  and  as  they  do  not  originate  \vith* 
out  the  will  of  the  person  making  the  profession  or 
taking  the  bailment,  so  by  that  will,  without  the  will  of 
the  customer,  they  may  be  qualified  and  regulated  in  many 
respects. 

Examples  of  liabilities  on  contracts  are  superfluous.  But 
for  examples  of  duties  created  by  law,  without  a  contract, 
or  beyond  a  contract,  and  regulated  by  will,  I  would  cite 
the  following: — If  a  person  chooses  to  profess  to  be  a 
common  carrier,  the  law  creates  a  duty  to  receive  things 
brought  for  carriage,  and  he  may  be  liable  ex  delicto  for  a 
refusal  to  receive :  Pickfurd  v.  Grand  Junction  Railway  Com^ 
pany  (a).  But  this  duty  is  regulated  according  to  his  will 
in  many  respects.  He  may  choose  the  kind  of  conveyance, 
the  times  for  transit,  the  mode  of  delivery,  the  articles  that 
he  will  profess  to  carry,  what  price  he  will  have,  when  he 
shall  be  paid ;  and  the  duty  to  receive  is  always  limited  by 
his  convenience  to  carry :  see  Jackson  v.  Rogers  (&),  Jolvfir 
son  "V.  North  Midland  Railtoay  Company  (c).  This  right  to 
qualify  the  duty  of  receiving,  according  to  terms  and  con- 
ditions fixed  by  the  carrier  alone,  comprises  the  right  to 
qualify  the  common  law  duty  of  insuring  safety,  a  duty 

(a)  8  M.  &  W.  872.  (ft)  2  Show,  827. 

(c)  4  Exch.  367. 
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which  has  given  rise  to  much  diflcusnon,  and  \b  now  <br        1859. 

oar  conaideration.  JTC^*^ 

M*MA«ut 

Where  the  eoniraei  is  not  only  for  carriaffe  and  delivery.  •• 

Lakcashiei 

but  also  for  aafe  delivery,  either  abeolatelj  or  in  degree,  ard 
the  contractor  may  due  the  carrier  for  breach  of  contract  in  Railway  Co. 
common  course.  But  we  are  dealing  with  the  duty  of  safe 
delivery  imposed  upon  the  carrier,  either  where  the  law  of 
contract  does  not  apply,  as  in  case  of  consignees  of  goods 
sent,  who  were  no  parties  to  the  contract  for  carriage,  or 
where  there  was  no  mutual  consent  between  the  customer 
and  the  carrier  upon  the  point 

In  all  cases  where  he  has  accepted  the  goods  generally 
the  du^  of  the  carrier  to  insure  safe  delivery,  excepting 
only  the  act  of  God,  or  of  enemies,  is  clear;  but  this  duty 
is  attached  to  him  on  the  assumption  that  he  has  had  the 
of^rtunity  of  securing  to  himself  remuneration  adequate 
to  the  risk  so  cast  upon  him.  If  he  has  not  had  that 
opportunity,  or  if  the  circumstances  make  the  protection 
reasonable,  he  may,  by  a  special  acceptance,  either  limit  his 
responsibility  upon  conditions,  or  be  clear  of  it  altogether. 

Lord  SaWs  authority  is  to  this  etfect,  saying,  ''  if  a 
carrier  will,  he  may  make  a  caution  for  himself,  which  if 
he  omits,  and  takes  in  goodft  generally,  he  shall  answer  for 
what  happens :"  Atone  v.  Slue  (a).  The  carriers*  notices 
rejecting  responsibility,  unless  the  conditions  of  insurance 
be  complied  with,  ore  special  acceptances  imposing  a  limit 
to  liability  by  the  will  of  the  carrier,  against  the  will  of  the 
customer. 

Lord  Mtm(/Uld  and  his  Court  so  treat  this  right:  see 
GibbanM  v.  Payntan  (&).  Lord  EUenborougk  and  bis  Court 
so  treat  it,  and  he  says  that  the  legal  right  of  the  carrier 
thus  to  protect  himself  had  rendered  legislative  interference 

(a)  1  Vent  338.  (ft)  4  Burr.  9998. 

z  2 
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1859.        for  his  protection  needless :  Ntcholsan  y.  Willan{a).     Lord 

y^^[^^      Tenterden  and  his  Court  so  treat  it.     Where  the  cnstomer 

^'  knew  of  the  notice  to  insure  and  the  carrier  knew  the 

Lakobbirx 

AND         value  of  the  article,  and  the  first  did  not  offer,  and  the 

TORKSBISE 

Railway  Co.  Other  did  not  ask  for,  the  premium,  the  carrier  was  pro* 
tected  by  his  notice ;  and  the  Court  says,  **  a  person  may 
engage  to  place  goods  in  a  course  of  conveyance  and  de- 
livery, and  yet  declare  that  he  will  not  be  answerable  for 
their  loss  :**  Marsh  v.  Home  {b).  Other  cases  on  carriers' 
notices  are  to  the  same  effect,  and  ahhough  these  conditions 
are  called  at  times  special  contracts  as  well  as  special  ac* 
ceptances,  it  is  clear,  from  the  context,  that  a  right  in  the 
carrier  to  guard  himself  against  the  party  attempting  to 
overreach  by  imposing  risk  without  paying  premium,  is 
always  meant,  which  is  not  a  contract  in  its  true  sense. 

After  the  time  of  these  cases,  this  protection  from  notices 
became  practically  lost  to  the  carrier,  by  imputing  the 
damage  or  loss  to  gross  negligence;  the  damage  or  loss 
being  some  evidence  of  negligence,  and  the  line  between 
negligence  and  gross  negligence  being  undefined,  as  ob- 
served by  Lord  Denman  in  HinUm  v.  Dibbin  (c).  The 
judgment  of  Garrow^  B.,  declaring  what  was  sufficient 
evidence  of  gross  negligence,  tended  to  this  result:  see 
Bodenham  v.  Bennett  (d) ;  and  this  tendency  was  increased 
by  the  judgment  of  Burroughs  J.,  lamenting  that  the  doc- 
trine of  notice  had  ever  been  introduced  into  Westminster 
Hall :  Smith  v.  Home  (0).  And  in  deference  to  these  cases 
the  ruling  of  Lord  Tenterden^  giving  effect  to  a  carrier's 
notice,  was  set  aside  and  a  new  trial  granted  in  Birhet  v. 
Waian  (/> 
Thereupon  the  legislature  interposed,  and  granted  to  the 

(a)  5  Eaat,  507.  (d)  4  Price,  81. 

(ft)  5  B.  &  C.  822.  826.  (e)  8  Taunt.  144. 

(c)  2  Q.  B.  646. 662.  (/)  2  B.  &  Aid.  356. 
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land  carriers,  by  1 1  Geo.  4  &  1  Wm.  4,  c.  68,  fair  protec-        1859. 

tion  in  respect  of  the  specified  articles,  unless  the  customer     ^^TTT^^ 

insured.   It  granted  a  new  right  in  respect  of  these  articles ;  »• 

in  all  other  respects,  it  left  the  existing  rights  of  a  carrier         akd 

to  limit  his  liability,  either  by  a  special  acceptance,  or  a  Railway  Co. 

special  contract,  unaltered,  and  although  nil  effect  is  taken 

away  firom  public  notices  and  declarations,  that  did  not 

affect  the  right  of  the  carrier  in  respect  of  personal  notices : 

see  Walker  v.  Fork  and  North  Midland  Railway  Company  (a). 

The  carrier's  duty  to  receive,  and  his  right  to  reject,  in  some 

cases  absolutely,  in  others   conditionally,  without  regard 

to  the  will  of  the  customer,  and  therefore  without  special 

contract,  remained  as  before.     And  although,  before  the 

17  &  18  Vict  c.  31,  it  was  immaterial  whether  the  carrier 

was  said  to  limit  his  responsibility  by  special  acceptance  or 

by  special  contract,  yet  as  that  statute,  in  my  view,  has 

subjected   the  validity  of  conditions   imposed   by  special 

acceptance  to  the  contingency  of  being  thought  just  &c., 

and  of  conditions  imposed  by  a  special  contract  to  that  of 

being  signed,  the  distinction,  which  has  now  become  very 

material,  was,  in  the  cases  occurring  in  the  interim  between 

the  two  statutes,  scarcely  worth  regard. 

These  cases  are  much  relied  on  for  the  plaintiff,  and 
although,  in  the  Court  below,  I  may  be  bound  by  the 
reasons  for  the  decisions  of  a  coordinate  (^ourt;  in  a 
superior  Court,  I  hope  I  may,  without  impropriety,  or  want 
of  due  deference,  speak  of  them  as  I  think. 

In  Wyld  V.  Pickford  (6)  the  point  arose.  The  plaintiff 
brought  case  for  loss  of  maps  by  a  carrier :  the  plea  was 
that  the  defendants  gave  notice  to  the  plaintiff,  at  the  time  of 
the  delivery  of  the  maps,  that  they  would  not  be  responsible 
for  them  unless  insured,  and  that  they  accepted  the  maps 
on  those  terms,  and  that  the  maps  were  not  insured.  The 
(a)  2  E.  &  B.  150.  {h)  8  M.  &  W.  443. 
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1859.       pIaiDti6P  demnrred  to  the  plea,  and  argiied  that,  as  there 

^^     '      was  no  fraud,  the  carrier  coqld  only  limit  his  liability  by 

f.  special  contract;  and  that  the  plea  shewed  no  consent  of 

Lamoashibs 

AHD         the  plaintiff,  and  therefore  no  contract     The  defendants 

Yob  KB  HI  BB 

Railway  Co.  argued,  that  a  carrier  could  limit,  by  special  acceptance, 
simpliciter,  without  the  consent  of  the  customer,  and  cited 
many  clear  authorities  to  prove  it.  The  judgment  was, 
that  the  plea  pleading  a  special  acceptance  only,  and  not  a 
special  contract,  was  still  good.  The  ground  of  the  judg- 
ment is  remarkable;  it  assumes  ths^t  a  carrier  can  only 
limit  his  responsibility  by  special  contract,  and  as  a  special 
acceptance  on  the  terms  of  a  notice  does  limit  his  liability, 
it  must  be  imagined  that  the  customer  agreed  with  the 
carriers  to  forego  hb  right  to  the  common  law  responsibility 
of  carriers,  in  consideration  of  the  carriers  foregoing  their 
right  to  prepayment  of  the  carriage  by  the  customer. 

The  judgment  on  this  point  concludes  thus:  ''It  is 
objected  that  there  is  no  express  averment  that  the  plaintiff 
consented  to  those  terms,  but  assuming  that  he  did  not,  the 
defendants  did  not  accept  the  maps  on  any  other,  and  the 
plaintiff  b  in  this  difficulty,  that  he  cannot  enforce  the  de- 
fendants' obligation  as  common  carriers,  because  he  was  not 
ready  to  pay  the  price  of  carriage  beforehand ;  and,  if  he 
sue  as  on  a  bailment  to  the  defendants  on  special  terms^ 
it  must  be  a  bailment  on  those  terms  on  which  alone  they 
have  agreed  to  accept  the  goods." 

With  great  deference,  I  beg  to  submit  that  this  judg- 
ment, in  some  degree,  recognises  the  right  of  tha  canrier  to 
stipulate  without  the  consent  of  the  customer,  and,  at  all 
events,  it  does  not  establish  that  the  carrier  has  no  right  to 
protect  himself)  if  the  customer  refuses  consant.  Moreover, 
as  the  Judges,  frpm  Lord  Hale  to  Lord  Tenterdenf  had 
spoken  of  the  right  of  the  carrier  to  protect  himself  from 
the  extreme  obligations  of  the  common  law  by  special 
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acceptance^  and  as  that  right  would  be  nogatorj  if  it  de- 
pended on  the  co8toiner*8  consent,  and  as  there  is  no  trace 
of  the  notion  of  a  contract  in  consideration  of  being  let 
off  prepayment  till  this  case,  I  further  submit  that  a  judg- 
ment upon  the  ground  of  special  acceptance,  simpliciter, 
as  the  defendants'  pleader  pleaded,  and  their  counsel  argued, 
would  have  better  accorded  with  the  tenor  of  preceding 
authcnrities. 

In  tFalker  y.  York  and  North  Midbrnd  Railway  Cam- 
pany  (a)  the  carriw  liaaited  hb  tesponsibilitj  by  special 
acceptances  The  judgment  was  that  be  was  protected ; 
and,  though  the  judgment  placed  the  protection  on  the 
ground  of  a  special  contract  being  presumed,  the  contract 
implied  by  the  Court  was  rather  a  fiction  of  law,  for  the 
purpose  of  doing  right  to  the  carrier  without  clashing  with 
the  last  case,  than  a  matter  of  &ct. 

The  plaintiff  complained  of  delay  in  deliYcring  fish ;  the 
defendants  shewed  a  notice,  served  on  plaintiff,  that  they 
carried  fish,  at  a  low  rate,  on  the  terms  of  no  liability  for 
delay,  and  that  they  accepted  the  goods  on  these  terms. 
The  plaintiff,  so  fiu:  from  agreeing  to  the  terms  of  the 
notice,  claimed  to  treat  it  as  null  and  void;  the  Judge 
ruled  that  if  the  carrier  gives  a  notice,  and  the  customer 
dissents  from  the  notice,  and  the  carrier  does  not  acquiesce 
in  the  dissent,  the  sending  of  goods  by  the  customer  is 
ground  fixnn  which  a  juiy  may  infer  the  customer's  assent 
to  a  special  contract  in  the  terms  of  the  notice,  and  so  the 
verdict  was  for  the  defendants^  and  the  Court,  in  upholding 
it,  does  really  affirm  that  a  special  acceptance  of  the  cairier 
may  bind  the  customer,  but  in  the  circuitous  mode  that  the 
jury  may  infer  a  contract  by  the  customer  contrary  to  his 
expressed  intention. 

The  cases  relating  to  animals  are  not  to  the  point,  as 

(a)  2  E.  &  fi.  160. 
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1859.  they  were  special  contracts  as  well  as  special  acceptaoces : 

^Tr.'^^  Austin  V.  Manchester^  SheffUld  and  Lincolnshire  Railway 

V-  Company  {a\  Carr  v.  Lancashire  and  Yorkshire  Railway 

AHD  Company  (6). 

TOBKSHXEB 

Raxlwat  Co.       Then  the  17  &  18  Vict  c.  3],  passed,  regulating  carriage 
by  canals  and  railways. 

I  submit  that,  when  it  passed,  the  law  was  that  a  carrier 
had  some  power  of  imposing  conditions  on  his  common  law 
liability,  by  special  acceptance,  without^ the  assent  of  the 
customer  to  those  conditions;  and  that  the  carrier  had, 
besides,  the  same  free  capacity  to  make  any  lawful  contracts 
as  other  subjects  possess. 

Construing  the  statutes  with  reference  to  this  state  of  the 
law,  the  defendants'  construction  gives  full  effect  to  every 
word  in  its  ordinary  meaning;  it  also  accords  with  the 
context,  and  the  ^actment  so  construed  has  an  intelligible 
policy. 

The  plaintiff's  construction  cannot  be  true,  unless  the 
greater  part  of  the  words  are  of  no  effect,  nor  unless  the 
context  is  violently  transposed,  nor  unless  the  legislature 
intended,  what  seems  to  me  to  be  iniquitous^  against  this 
class  of  carriers. 

According  to  the  defendants,  the  carrier's  right  to  refuse 
a  general  acceptance,  and  to  impose  conditions  by  notices, 
declarations  and  other  special  acceptances,  was,  in  some 
degree,  in  conflict  with  the  supposed  duty  to  receive  what- 
ever he  could  conveniently  carry,  and  the  law  had  not 
defined  the  line  when  the  customer  could  sue  the  carrier 
for  loss,  if  he  had  refused  any  but  a  qualified  acceptance, 
and  so  imposed  unreasonable  conditions. 

Then  the  statute  declares  ^*  no  notice,  condition  or  de- 
claration" shall  restrict  his  liability  unless  the  condition 
shall  be  thought  just  and  reasonable  by  the  Judge. 

(rt)  10  C.  B.  454.  (6)  7  Exch.  707. 
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Notices  and  declarations,  without  the  cooaent  of  the         1859. 
customer,  can  only  operate  by  imposing  conditions:    the 


M'Mamus 


statute  recoffniaes  that   they  may  still  so  operate  if  the    ,      »- 

^  -/J  r  ^      Lahoashirb 

conditions  are  thought  just,  &c.  by  the  Judge ;  and  on  this         ak j> 

.  ToaKSHias 

view  full  eflect  is  given  to  the  clause  relating  to  conditions.    Bailwat  Co. 

Then,  after  several  clauses  on  other  matterB,  comes  the 
proviso  relative  to  contracts :  '*  No  special  contract  shall 
affect  a  customer  unless  signed." 

A  special  contract  is  contrasted  with  a  general  contract ; 
and  a  bailment  to  carry,  with  acceptance  by  the  bailee, 
either  absolute  or  qualified,  is  probably  the  general  contract 
intended;  which  bailment  creates,  by  operation  of  law, 
many  duties  and  rights  distinct  from  contract,  in  respect  of 
the  acts  to  be  done,  and  the  persons  interested  therein  who 
may  sue  thereon.  But  a  special  contract  creates  and  defines, 
by  its  own  terms,  the  rights  and  duties  of  the  contracting 
parties  between  themselves :  parties  being  as  free  to  contract 
as  they  are  to  use  their  property,  in  any  way  that  the  law 
does  not  forbid,  and  the  right  to  contract  being  the  vital 
essence  of  trade.  According  to  the  defendant,  this  all- 
important  right  remains  unaltered,  except  that  the  cus- 
tomer's signature  is  preappointed  to  be  the  only  evidence 
of  his  agreement. 

Thus,  in  this  construction,  all  the  words  operate,  and 
the  effect  is  reasonable. 

According  to  the  plaintiff,  the  law  before  the  statute  was, 
that  the  carrier  could  in  no  way  restrict  his  common  law 
liability'unless  the  customer  consented  to  a  special  contract, 
so  that  all  the  rights  of  carriers  under  notices,  could  have 
been  defeated  if  a  customer  offered  to  prepay  the  carriage ; 
and  he  contended  for  the  meaning  of  the  enactment,  ex- 
pressed by  Jervis,  C.  J.,  in  18  C.  B.  829,  viz.,  that  Com- 
panies may  make  special  contracts  binding  on  their  cus- 
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X959.        tomersy  pitnrided  they  are  signed  by  the  cmtomeny  and 
^l^^^y^^      thought  juBt>  &c,  by  the  Judge. 

•.  But,  if  the  whole  enactment  rebites  to  contracts  only, 

AHo         the    words    **  notices,    conditions   and    declarations"  are 
BailwatCo.   unaccountable. 

If  the  liability  could  only  be  limited  by  contract  with  the 
customer,  the  words  notices,  &c.  ffiwen  by  the  Compaajf^ 
and  conditions  made  by  the  Compact  are  inappropriate; 
mutual  c(»sent  ia  the  first  element  of  contract^  and  the 
legislature  cannot  have  thought  that  one-sided  assent  could 
create  contract 

The  uae  of  different  terms  for  the  same  idea  in  the  same 
seQtence  ia  the  essence  of  confusion;  and  the  plaintiff 
imputes  that  confusion  in  supposing  that  '*  notice^  con* 
ditions  and  declarations,"  in  the  first  part  of  the  section, 
mean  the  same  idea  as  is  denoted  by  **  special  contract^  in 
the  latter  part  of  it  This  he  does,  notwitfastandii^  the 
certainty  that  the  legislature,  in  the  1 1  Geo.  4  &  1  Wm.  4, 
e.  68,  making  pnbKe  notices  and  declarations  Foid,  contra* 
distinguished  them  there  from  special  cootracts;  and  if  the 
legislature  now  intended  to  rq^late  personal  notices  and 
declarations,  and  still  contradistinguished  them  from  special 
contracts,  the  sequence  of  ideas  would  be  reasonable^  and 
the  use  of  the  words  would  be  apt 

The  plaintiff's  construction  also  supposes  that  a  pcovisc^ 
which  usually  restridns,  here  operates  to  enlarge  an  enacting 
clause  i  thus,  if  the  meaning  ia  to  be  gathered  from  the 
words  and  context,  they  seem  to  afford  many  reasons  for 
the  defendants'  view,  and  none  for  the  plaintiff's. 

Whei^  one  of  two  constructions  is  to  be  chQsen,^  expe- 
diency is  some  guidCi^ 

According  to  the  defendants,  the  carrier  may  limiit  his 
common  law  KabOiiy  by  conditions  which  are  thought  just. 
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and  the  statute  ten.d8  to  give  certainty  to  the  law ;  for  it       l^^ 
definefly  by  referring  to  the  Judge,  the  doubtfbl  line  between     ^XTT^^ 
the  carrier's  right  to  qualify  his  aoceptanoe«  and  the  cus-  •• 

tomer's  right  to  reject  the  qualification;  the  statute  also         axd 
defines  part  of  the  proof  required  for  a  special  contract.         Railway  Co. 

According  to  the  plaintifl;  the  intention  was  that  con- 
tracts made  by  Companies  for  carriage,  although  valid 
against  them  absolutely,  shall  not  be  enforced  for  them, 
except  on  the  contingency  of  the  Judge  thinking  them  just 
and  reasonable.  Now,  as  the  profits  from  carrying  depend 
much  upon  contracts  for  carrying,  and  as  railway  Companies, 
like  other  carriers^  are  perpetually  infested  by  attempts  at 
overreaching  and  firaud,  to  be  defeated  only  by  vigilance  in 
making  contracts  and  by  the  protection  of  the  law  in  en* 
forcing  them,  an  intention  to  make  their  contracts  uncertain 
appears  to  have  the  evil  of  taking  firom  this  property  a 
security  which  belongs  to  all  other  property  in  trade.  The 
evil  also  is  greater  in  proportion  as  the  contiogency  is  un- 
certain ;  and  the  test  of  the  just  and  reasonable  in  the  person 
who  happens  to  be  Judge  is  peculiarly  uncertain.  Some 
Judges  seem  to  have  thought  it  just  that  the  carrier  should 
always  pay  for  every  damage  and  loss.  In  the  minds  of 
other  Juc^;e8  the  just  and  reasonable  is  tested  by  an  intuitive 
perception  of  right  known  only  to  themselves.  Some  Judges 
may  think  that  a  party  to  a  bargain  should  take  care  of  his 
own  interest,  and  that  if  he  makes  a  promise  it  is  just  he 
should  keep  it.  Other  Judges  may  attempt  to  know  the 
interest  of  railways  and  customers  respectively,  and  try  the 
reasonableness  of  contracts  by  this  knowledge;  but  their 
situation  makes  such  knowledlge  almost  impossible. 

Upon  the  argument,  this  supposed  hardship  on  the 
Companies  was  said  to  be  justified  by  the  assumption  that 
carriers  have  a  monopoly;  and  Jervis,  C.  J.,  in  18  C.  B. 
829,  says,  **  the  monopoly  created  by  railways  compels  the 
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1859.        public  to  employ  them,  and  therefore  the  legislature  has 
^^Z^^^      imposed  securities  on  them." 

^'  It  is  true  that  railway  proprietors  have  produced  accom- 

LaKGA8HIR«  ^     it       f  1 

AND         modation  so  excellent  that  the  public  prefers  it  to  every 

TOBKBBIBB 

Railway  Co.   Other;  but  that,  for  that  reason,  the  prejudice  against  mono- 
polies should  be  brought  against  railways  is  not  right. 

In  monopolies,  the  seller  of  a  bad  article,  by  virtue  of  a 
grant,  compels  the  buyer  to  pay  too  much  :  here,  the  buyer 
chooses  an  article  on  account  of  its  goodness,  and  claims 
to  compel  the  seller  to  take  too  little. 

The  public  has  granted  nothing  to  railway  Companies 
without  exacting  full  price :  their  Act,  their  land  and  their 
works  are  all  paid  for.  Subject  to  the  conditions  imposed 
originally,  they  have  the  same  rights  of  property  as  other 
owners,  and  confiscation  of  any  of  those  rights  is  not  justi- 
fied by  an  unfounded  imputation  of  monopoly.  The  notion 
that  customers  of  railways  require  protection,  on  account  of 
incapacity  to  resist  oppression,  is  not  more  true  than  the 
notion  that,  against  a  large  proportion  of  customers,  railway 
Companies  stand  in  need  of  every  aid  the  law  can  aiford. 

For  these  reasons,  I  think  that  the  plaintiflTs  construction 
is  wrong,  and  that  his  special  contract  binds  him,  notwith- 
standing the  Judges  may  think  some  of  its  conditions  to  be 
not  just,  or  not  reasonable. 

If  the  plaintiff  is  right  on  the  first  question,  then  the 
second  arises,  whether  the  condition  that  the  owner  should 
undertake  all  risk  of  conveyance,  is  just  or  reasonable. 

This  condition  does  not  extend  to  wilful  neglect,  or  other 
misfeazance;  the  general  words  respecting  the  Company 
not  being  responsible,  are  added  as  explanatory  of  the  ex- 
press words  of  condition,  and  are  limited  in  the  same  way. 
This  condition  is  imposed  in  respect  of  horses,  and  I  find 
neither  authority  nor  principle  for  holding  that  the  defend- 
ants were  bound  to  receive  living  animals,  as  common  car- 
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riera.  On  the  contrary,  in  Carr  v.  Lanca$hire  and  Yorkshire       1859. 
Railway  Company  (a),  animals  are  shewn  not  to  be  within      ^-^^^r-'^ 
the  principle  which  makes  carriers  responsible  for  goods.  v. 

The  temper  and  habits  of  the  animal  are.  more  probably  jjid 
known  to  the  owner  than  to  the  Company,  and  that  know-  bailwat  Co. 
ledge  is  essential  for  the  purpose  of  securing  safe  carriage. 
The  treatment  that  would  be  harmless  to  some  would  be 
fiital  to  others,  and  it  is  more  reasonable  that  the  owner  be 
bound  to  take  precautions  than  the  Company.  If  cattle 
are  very  wild  they  may  break  out  of  a  truck  that  had  con- 
fined many  tamer  creatures:  Chippendak  v.  Lancashire  and 
Yorkshire  Baiboay  Company  (&)•  If  a  horse  is  very  vicious 
he  may  kick  down  a  partition  strong  enough  for  a  quieter 
animal :  Shaw  v.  York  and  North  Midland  Railway  Com- 
pany (c).  If  the  owner  chooses  to  employ  the  railway 
instead  of  the  road  for  hb  animal,  what  principle  of  justice 
or  reason  makes  it  wrong  for  the  Company  to  stipulate  that 
the  owner  should  take  the  risk  of  the  journey  ?  It  is  absurd 
to  refer  to  the  abstract  sense  of  justice  in  the  Judges  a 
question  which  depends  upon  the  mercantile  calculation 
whether  a  payment  of  2d.  per  mile  per  horse,  to  include  a 
place  for  a  man,  is  sufficient  to  pay  for  the  risk  of  the 
journey  as  well  as  the  conveyance ;  and  it  is  equally  absurd 
to  suppose  that  calculation  to  be  within  the  judicial  cogni- 
zance of  a  Judge.  Probably  no  Judge  knows  what  labour, 
skill  and  capital  were  laid  out  in  order  to  move  these 
horses,  what  profit  ought  to  be  realised  to  make  it  a  prudent 
investment  of  capital,  and  what  ratio  of  profit  2d.  per  mile 
per  horse  is  likely  to  give  if  the  owner  takes  the  risk. 
Unless  he  has  that  knowledge,  he  has  not  the  data  required 
for  declaring  the  bai^gain  made  by  the  plaintiff  with  the 
Company  to  be  so  unjust,  as  that  he  should  be  allowed  to 

(a)  7  Exch.  707.  (b)  21  L.  J.,  Q.  B.  22. 

(c)  13  Q.  B.  347. 
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1859.        break  it,  and  to  pat  on  the  Company  the  liability  which 
^^^~^      they  had  agreed  not  to  undertake. 

••  Bot  even  if  this  general  proposition  cannot  be  maintained, 

IaAXOASHUUI 

AND  here  the  plaintiff  had  the  option  of  two  conveyances,  one  at 
BjLiLWAT  Co»  balf  the  price  of  the  other,  and  if  he  chose  to  take  the  lower 
price,  and  with  it  the  greater  risk,  it  is  unreasonable  and 
nnjust  in  him  to  cast  on  the  Company  a  loss  which  might 
not  have  occaired  if  he  had  taken  the  more  expensive 
accommodation.  I  therefore  answer  the  second  question 
also  in  the  affirmative,  and  in  my  opinion  the  defendants 
are  entitled  to  judgment 

Williams,  J.-^Two  questions  were  raised  in  this  case. 
First.— Whether  the  clause  of  the  7th  section  of  the  Rail- 
way Traffic  Act  (17  &  18  Vict  c.  31),  making  void  all 
notices^  conditions  and  declarations  made  and  given  by  the 
Company  limiting  their  liability,  unless  such  as  the  Court 
or  the  Judge  trying  any  cause  may  adjudge  to  be  just  and 
reasooaUe,  extends  to  cases  where  a  special  contract  has 
been  signed  in  conformity  with  the  subsequent  proviso  in 
the  section.  Secondly. — Whether  supposing  it  does  so 
extend,  the  condition  contained  in  the  special  contract  in 
question  ought  to  be  adjudged  just  and  reasonable. 

As  to  the  former  of  these  questions,  the  arguments  which 
the  subject  admits  appear  to  have  been  exhausted  by  the 
Judges  who  gave  their  opinions  in  Peek  v.  7%e  North 
Stqffbrdshire  BaUnoay  Ccmpang  (a).  And  it  is  sufficient 
for  us  to  say  that,  having  fully  considered  them  as  weU  as 
the  able  aiguments  of  the  counsel  in  this  Court,  we  agree 
with  the  opinion  expressed  by  JerviM^  C.  J.,  in  Simom  v. 
The  Great  fFeetem  BaUway  Company ^  that  the  true  con- 
struction of  the  Act  and  the  result  of  its  provisions  is  this : 
vis.,  that  the  Company  may  make  special  contracts  with 

(a)  IS  C.  B.  80S.  S39. 
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their  customen,  provided  they  are  just  and  reasonable,  and       1859. 
signed;  and  whereas  the  monopoly  created  by  railways      ii^^^xvi 
compels  the  public  to  employ  them  in  the  conveyance  of  *• 

their  goods,  the  legislature  have  thought  fit  to  impose  the         ahp 
further  security  that  the  Courts  shall  see  that  the  condition   Railway  Co. 
or  special  contrsct  is  just  and  reasonable. 

In  effect,  before  the  statute,  every  case  in  which  a  special 
limited  liability  was  substituted  for  the  general  common 
law  obligation  of  the  carrier,  whether  by  notice  acquiesced 
in,  or  document  signed  by  the  customer,  was  one  of  special 
contract,  and  the  statute  is  to  be  construed  with  reference 
to  that  state  of  the  law. 

It  remains  td  consider  whether  the  condition  or  special 
contract  in  the  case  before  us  is  just  and  reasonable.  And 
we  are  of  opinion  that  it  is  not.  In  order  to  bring  the 
defendants  within  its  protection,  it  is  necessary  to  construe 
it  as  excluding  responsibility  for  loss,  occasioned  not  only 
by  all  risks  of  whatever  kind  directly  incident  to  the 
transit,  but  also  for  that  caused  by  the  insuiBciency  of  the 
carriages  provided  by  the  defendants,  though  occasioned 
by  their  own  negligence  or  misconduct  The  sufficiency  or 
insufficiency  of  the  vehicles  by  which  the  Companies  are 
to  cany  on  their  business,  is  a  matter,  generally  speaking, 
which  they,  and  they  alone,  have,  or  ought  to  have  the 
means  of  fully  ascertaining.  And  it  would,  we  think,  be 
not  only  unreasonable,  but  mischievous  if  they  were  to  be 
allowed  to  absolve  themselves  from  the  consequences  of 
neglecting  to  perform  properly  that  which  seems  naturally 
to  belong  to  them  as  a  duty.  It  is  unreasonable  that  the 
Company  should  stipulate  for  exemption  from  liability 
from  the  consequence  of  their  own  negligence,  however 
gross,  or  misconduct,  however  flagrant,  and  that  is  what 
the  condition  under  consideration  professes  to  da  That 
condition  is  therefore  void,  and  the  case  stands  simply 

VOL.  IV. — K.  S.  A  A  EXCH. 
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upon  the  ground  that  the  plaintiff  haa  employed  the  de- 
fendants to  carry  his  horse  safely,  and  that  they  hare  used  an 
insufficient  and  improper  vehicle  for  that  purpose,  whereby 
the  horse  has  been  injured. 

This  being  the  opinion  of  the  majority  of  the  Court,^the 
judgment  of  the  Court  of  Exchequer  is  therefore  reversed, 
and  our  judgment  is  for  the  plaintiff  (a). 

Judgment  reversed. 


(a)  The  judgment  of  JErle,  J., 
was  delivered  in  Hilary  Vacation, 
February  16,  when  the  decision 
of  the    Court    was    announced. 


The  judgment  of  Williams^  J.,  on 
behalf  of  himself  and  the  other 
members  of  the  Court,  was  read 
in  Easter  Vacation,  Maj  17. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Court  of  Excliequer,) 


Feb.  8. 


Walker  v.  Goe  and  Another^  Clerks,  &c 


X  HIS  was  a  proceeding  in  error  on  a  judgment  of  the 
Court  of  Exchequer  for  the  defendant,  on  a  special  case 


An  Act  en- 
abling naviga- 
tion Commis- 
sioners to 

grant  a  lease  of  a  canal  contained  a  clause  as  follows : — In  case  the  lessees  daring  the  term  should 
permit  the  nSTiffation  to  be  out  of  repair,  the  Commissioners  **  are  hereby  authorised' and  required 
to  give  notice  thereof  to  such  lessees,  &c.,  and  in  such  notice  to  specify  the  particular  repairs 
which  ought  to  be  done;  and  the  Commissioners  may  by  such  notice  require  that  such  repairs 
should  be  commenced,  proceeded  with  and  finished  within  reasonable  periods  to  be  named  by  the 
Commissioners,  and  in  case  the  lessees  shall  neglect  to  commence,  Ac,  such  r^pain,  &e.,  then 
it  shall  be  lawful  for  the  Commissioners  and  they  are  hereby  authorized  to  take  possession  of  the 
tolls,  &c.,  and  to  cause  such  repairs  to  be  done  unaer  their  own  direction,  and  to  pay  die  necessary 
expenses  of  making  such  repairs  out  of  the  said  tolls,"  &c.  The  lease  haying  been  granted  in 
pursuance  of  the  Act,  daring  its  continuance  one  of  the  locks  of  the  canal  became  out  of  repair, 
but  the  Commissioners,  though  they  knew  of  the  want  of  repair,  gave  no  notice  of  it  to  the  lessee 
though  a  BuiBcient  time  had  elapsed  for  the  giving  of  such  notice.  A  barge  entered  the  canal 
while  the  lock  was  so  out  of  repair,  but  was  prevented  from  getting  out  again  by  the  ftJIing  in 
of  the  lock — HeU^  in  the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of 
Exchequer),  that,  assuming  a  doty  in  the  Commissioners  to  give  notice  to  the  lessee  to  repair, 
they  were  not  liable  in  an  action  by  the  owner  of  the  barge  for  neglecting  to  give  such  notice, 
inasmuch  as  the  detention  of  the  barge  was  not  a  damage  naturally  (lowing  from  their  neglect. 

Sembit,  that  no  action  was  maintainable  against  the  Commissioners  for  their  neglect  to  give 
notice. 
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suted  for  the  opbion  of  that  Court  (reported  3  H.  &  N.        1859. 
395). 


Hayes,  Seijt,  (Boden  with  him),  for  the  plaintiff  (a). — 
The  Commissioners  are  liaUe  in  this  action.  The  decision 
in  the  Court  below  proceeds  on  the  ground  that  the  damage 
sustained  by  the  plaintiff  was  not  the  necessary  consequence 
of  the  neglect  of  the  Commissioners  to  give  the  lessee 
notice  to  repair.  The  case,  however,  bears  a  strong  resem- 
bknce  to  that  of  Oa>bs  v.  The  TrusUeB  of  the  Liverpool 
Docks  (&).  The  Commissioners  were  aware  of  the  want  oi 
repair  of  the  lock,  and  they  ought  to  have  taken  the  neces- 
sary  steps  to  cause  it  to  be  repaired.  [ffilUams,  J.— In 
GibAs  V.  The  Trustees  of  the  Liverpool  Docks  (ft)  and  The 
Lancaster  Canal  Company  v.  Pamaby  (c)  the  Commis- 
sioners were  in  possession  of  funds  which  they  ought  to 
have  applied  towards  the  repairs  of  the  dock.]  It  is  true 
that  in  those  cases  the  duty  arose  from  the  possession  of 
funds,  but  here  it  is  prescribed  by  the  act  of  parliament. 
[Wightman^  J. — Moreover,  in  the  latter  case  the  Commis- 
sioners were  in  the  actual  possession  of  the  canal :  that  is 
not  so  here.]  The  duty  of  directing  repairs  is  cast  on  the 
CommiaedonefB;  the  lessee  is  only  bound  to  do  such  repairs 
as  they  order.  If  the  action  had  been  brought  against  the 
lessee  he  would  have  said,  in  answer,  that  he  could  not 
shut  up  the  canal,  and  that  he  had  done  such  repaira  as 
the  Commissioners  required  him  to  do.  [Wightman,  J. — 
The  Commissioners  can  only  interfere  where  there  is  a 
default  in  the  lessee.]  The  Act  recites  that  Chaplin  ag^reed 
to  accept  the  trust  and  to  do  all  the  works  whidi  should 
be  ordered  to  be  done  by  the  Commissioners  for  the  sup* 

(a)  Before  Wightman,  J.,  WU-         (h)  3  H.  &  N.  165. 
UaiM^  J.,  Crompton,  J.,  Croujder^  (c)  11  A.  &  £.  223. 

J.,  WiOes,  J.,  Byles,  J.,  and  HOI,  J. 

AA   2 
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port  of  the  navigation.  The  effect  of  the  9th  and  28th 
sections  is  to  give  the  Commissioners  the  entire  superin- 
tendence over  the  repairs.  [Jfiffhiman,  J. — The  primary 
duty  to  repair  is  on  the  lessee,  but  the  Commissioners  may 
require  him  to  do  so.]  There  is  no  power  to  pay  out  of 
the  tolls  any  expenses  of  repairs  except  such  as  are  ordered 
by  the  Commissioners.  The  payment  of  interest  to  the 
shareholders  is  subject  to  the  cost  of  repairs  (sect  23),  but, 
unless  the  repairs  were  ordered  by  the  CommissionerSi  the 
shareholders  would  have  a  right  to  be  paid  first. — Then» 
with  respect  to  the  damages,  a  wrongdoer  is  responsible  for 
all  the  consequences  of  his  wrongful  act.  [HiBf  J.,  re- 
ferred to  Vicars  v.  Wilcocks  (a),  2  Smith's  Lead.  Cas.  430.] 
It  was  the  duty  of  the  Commissioners  to  give  notice  to  the 
lessee,  and  if  they  had  done  so  the  lessee  would  have 
repaired  and  the  lock  would  not  have  fallen  in. 

WiOHTMAK,  J. — We  are  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  ought  to  be  affirmed.  Some 
members  of  this  Court  are  disposed  to  think  that  the  judg- 
ment should  be  afiirmed  on  the  ground  that  the  action  is 
not  maintainable ;  but  we  are  all  of  opinion  that  it  must 
be  afiirmed  on  the  ground  assigned  by  the  Court  below, 
viz.  that  the  damage  was  not  the  proximate,  necessary,  or 
natural  result  of  the  neglect  of  the  Commissioners  to  give 
notice.  Assuming  that  it  was  their  duty  to  give  notice, 
the  proximate  cause  of  the  damage  was  the  falling  in  of  the 
lock,  and  it  was  not  the  duty  of  the  Commissioners  to 
repair  it ;  they  were  only  to  pat  the  lessee  in  motion,  and 
for  that  purpose,  the  Act  enables  them  to  give  notice  to  the 
lessee,  in  case  he  permitted  the  navigation  or  works  to  be 
out  of  repair.  The  Act  is  not  clearly  worded  in  all  its 
provisions,  but,  taking  them  altogether,  it  seems  that  the 

(a)  8  East,  I. 
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primary  duty  to  repair  is  on  the  leasee.     In  the  reciul  of       1859. 
the  Act  it  is  stated  that  **  Chaplin  had  proposed  to  advance 
all  the  money  necessary  for  the  repairs  of  the  river,  and  to 
keep  the  same  in  good  and  sufficient  repair,  subject  to  the 
orders  and  directions  of  the  Commissioners^"  &c.,  **  which 
proposal  had  been  approved  o£''    So  that  the  primary  duty 
to  repair  is  on  the  lessee,  subject  to  the  orders  of  the  Com- 
missioners as  to  any  particular  repairs  they  might  think 
necessary.     The  Act  goes  on  to  say  that  ^it  had  been 
ordered  and  agreed  that  the  navigation  and  tolls  should 
be  vested  in  Chaplin  for  a  term  of  ninety-nine  years;  and 
Chaplin  had  agreed  to  accept  the  trust  and  do  all  the 
works  which  should  be  ordered  to  be  done  by  the  Commis- 
sioners for  the  support  of  the  navigation."  But  the  question 
turns  more  directly  on  the  28th  section,  which  provides 
that  *'in  case  the  lessees  or  lessee  in  possession  for  the  time 
being  shall,  at  any  time  during  the  continuance  of  the  said 
term,  permit  the  said  navigation  or  the  works  thereof,  or 
any  of  them,  to  be  out  of  repair,  the  Commissioners  are 
hereby  authorized  and  required  to  give  notice  thereof  to 
such  lessees  or  lessee,  and  in  such  notice  to  specify  the 
particular  repairs  which  ought  to  be  done,  &c.,  and  in  case 
the  said  lessees,  or  lessee  shall  neglect  to  commence,  or  to 
proceed  with,  or  to  finish  such  repairs  in  the  manner  so 
specified,  then  it  shall  be  lawful  for  the  said  Commissioners, 
and  they  are  hereby  authorized,  to  take  possession  of  the 
tolls,  &c.,  and  to  cause  such  repairs  to  be  done  under  their 
own  directions."    The  expression  **  in  case  the  lessees  shall 
neglect  such  repairs,**  &c.,  shews  that  the  primary  duty 
to  repair  is  on  them,  and  that  it  is  onl}*  in  case  of  their 
neglect  that  notice  to  repair  is  to  be  given  by  the  Commis* 
sioners.     But  it  is  argued  that  if  notice  had  been  given  the 
repairs  would  have  been  done,  and  if  they  had  been  done 
the  lock  would  not  have  fallen  in.     Suppose,  however,  the 
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Commissioners  bad  given  notice,  it  does  not  follow  that 
the  lessee  would  have  repaired,  and  if  he  did  not  the 
Commissioners  were  not  bound  to  repair.  Therefore  the 
fiiUing  in  of  the  lock  cannot  be  considered  as  the  natural 
and  necessary  consequence  of  the  omission  of  the  Commis^ 
sioners  to  give  the  lessee  notice  to  repair.  The  declaration 
alleges  that,  by  reason  of  the  Commissioners  not  giving 
notice,  the  works  fell  in;  but  they  fell  in  by  reason  of  the 
want  of  repair  which  the  lessee  was  bound  to  do.  We  all 
agree  that  the  ground  assigned  for  the  judgment  of  the 
Court  below  is  right,  and  that  upon  that  ground  the  judg- 
ment  must  be  affirmed,  though  some  of  the  members  of  this 
Court  think  that  the  Commissioners  are  not  amenable  to 
such  an  action  as  this. 

Williams,  J. — I  am  also  of  opinion  that  the  judgment 
of  the  Court  below  ought  to  be  affirmed.  If  the  damage 
sustained  by  the  plaintiff  necessarily  arose  from  the  negli- 
gent conduct  of  the  Commissioners,  I  think  that  the  action 
would  be  maintainable. 

Cbompton,  J. — It  cannot  be  said  that  the  damage  was 
the  natural  consequence  of  the  Commissioners  not  giving 
notice.  I  am  also  strongly  of  opinion  that  this  is  not  a 
case  in  which  an  action  can  be  maintained  against  the 
Commissioners.  It  was  the  duty  of  the  lessee  to  repair; 
and  such  repair  was  to  be  merely  under  the  superintendence 
of  the  Commissioners,  who  were  to  see  that  he  did  his 

duty. 

Judgment  affirmed. 


r 
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1859. 


IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


Paul,  Public  OflScer  of  Stuceey's  SSomersetshibe  Banking       ^^  g 

Company,  v.  Joel. 

X  HIS  was  an  appeal  against  the  jadgment  of  the  Court  The  holder 
of  Exchequer,  discharging  a  rule  to  enter  the  verdict  for  eichmgef 


the  defendant  pursuant  lo  leave  reserved  at  the  trial  (re-  tJ>«  <*»y  aftj*" 

'^  ^        It  became  doep 

ported  3  H.  &  N.  455).  called  at  the 

office  of  J., 
the  drawer, 
and  on  being 

Hannenf  for  the  defendant  (a). —  Solarte  v.  Palmer  (b)  is  a  told  that  he 
direct  authority  that  this  notice  of  dishonour  is  insufficient  wrote  on  a 
That  decision  has  never  been  reversed :  Everard  v.  Wat-^  In'd  gent  rn'to^ 
Mon  (c) ;  and  the  principle  there  laid  down  is,  that  a  notice  i„'" notice:— ' 
of  dishonour  must  inform  the  partv  to  whom  it  is  addressed,  ••^•'»  •cfept- 

t^      J  '  ance  to  J., 

either  in  express  terms,  or  by  necessary  implication,  that  6"0/.>due  I2th 
the  bill  has  been  presented  for  payment  and  dishonoured,  unpaid:  pay- 

'^  *^,  •' .  ment  to  R.  & 

In  this  case  there  is  nothing  to  intimate  to  the  defendant  Co  is  requested 
that  the  bill  has  been  presented,  unless  the  mere  fact  of  the  o'clock.  "--. 
notice  being  given  leads  to  that  inference.     Where  a  party  Exchequer 
has  neglected  to  present  a  bill,  this  is  the  very  form  of  notice  (^^Jl^ing  ti,e 
which  he  would  give.     Solarte  v.  Palmer  was  acted  on  in  {U^^co*„rt°/f 
Strange  v.  PHce  (d).    Though  the  rule  laid  down  in  Solarte  Exchequer), 

^  ^   ^  **       ^  ^  that  the  notice 

V.  Palmer  was  somewhat  qualified  in  Bailey  v.  Porter  (« ),  waa  sufficient, 
still  a  notice  of  dishonour  must  convey  an  intimation  that 

(a)  Before  Wif^htman,  J.^Wil-  2  CI.  &  F.  93. 
liams^  J.,  Cromptan,  J.,  Croicder,  (c)  1  E.  &  B.  801 . 
J.,  WiUes,  J., ByUs,  J., and^i//,  J.  (d)  10  A.  &  E.  125. 

(b)  7  Bing.  530;  in  Dom.  Proc.  (f)  14  M.  &  W.  44. 
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the  bill  has  been  presented :  Alkn  ▼.  Edmundsan  (a). 
[^Crompton,  J. — Wlien  it  is  said  that  a  bill  has  not  been 
paid^  it  means  that  it  has  not  been  paid  in  the  regular 
coarse.]  In  Furze  ▼•  Shartoood  (ft)  several  notices  in  similar 
terms  to  the  present  were  held  insufficient  ICrowdery  J. — 
In  Hedger  ▼.  Stevenson  (c),  Parke,  B,,  said  that  it  seemed 
to  him  enough,  if  it  appeared  by  reasonable  intendment, 
and  would  be  inferred  by  any  man  of  business,  that  the  bill 
had  been  presented  to  the  acceptor  and  not  paid  by  him. 
In  this  case  does  it  not  appear  by  reasonable  intendment, 
and  would  it  not  be  inferred  by  any  man  of  business,  that 
the  bill  had  been  presented  and  not  paid?] — He  also 
referred  to  Byles  on  Bills,  p.  236,  note,  7th  ed. 

Archibald  appeared  for  the  plaintiff,  but  was  not  called 
upon  to  aigue. 

WiGHTMAN,  J. — We  are  all  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  ought  to  be  affirmed.  The  case 
of  Solarte  v.  Palmer  is  distinguishable,  for  there  the  notice 
did  not  state  that  the  bill  was  unpaid,  but  merely  demanded 
payment.  That  is  the  main  ground  of  the  decision ;  and 
that  is  relied  on  by  the  Lord  Chancellor  in  his  judgment 
But  in  Hedger  v.  Stevenson  it  was  laid  down  by  Parke,  B., 
that  where  the  terms  of  the  notice  are  such  that  it  appears 
by  reasonable  intendment,  and  would  be  inferred  by  any  man 
pf  business,  that  the  bill  has  been  presented  to  the  acceptor 
and  not  paid  by  him,  although  it  does  not  appear  by  express 
terms  or  necessary  implication,  that  is  sufficient  In  Bailey 
V.  Porter  the  defendant  was  informed  that  the  acceptance 
due  that  day  was  unpaid;  here  there  is  the  same  expres- 
sion, and  there  is  added  ^'  payment  is  requested  before  four 

(a)  2  Exch.  719.  (b)  2  Q.  B.  3SS. 

(c)  2  M.  *  W.  792, 
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o'clock."    Bailey  ▼.  Porter  has  been  referred  to  on  many 
occasions,  and  has  always  been  considered  an  authority  on 

this  question. 

Judgment  affirmed. 


IN   THE  EXCHEQUER   CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


Williams  v.  Eyton.  fa,  a. 

J.  HIS  was  an  appeal  from  the  judgment  of  the  Court  of  By  The 
Exchequer  in  discharging  a  rule  to  enter  the  verdict  for  eiosare  AcC 
the  defendant,  pursuant  to  leave  reserved  at  the  trial  (re-  ^  y^\  3 
ported  2  H,  &  N.  771).  i±^ 

shall  be 
empowered  to 

M^Inture  (Morgan  Lloud  with  him)  anrued  for  the  de-  itop  up  any  old 

^       ^         ^  ^  .  or  accustomed 

fendant(a). — The  argument  was  in  substance  the  same  as  road  passing 

,  ,  ,  through  auy 

that  m  the  Court  below,  and  the  same  authorities  were  part  of  the 

.  ^  old  inelnsurett 

Cited.  &C.,  the  same 

shall  in  no  case 
be  done  witboat  the  concurrence  or  order  of  two  justices.  The  53  Geo.  3,  e.  Ixiz.  (The  Flint 
Indosore  Act),  by  s.  1,  appointed  a  Commissioner  to  carry  the  Act  into  execution,  subject  to 
such  of  the  regulations,  restrictions  and  provisions,  &c,  in  the  41  Geo.  3,  c.  109,  as  were  not 
altered.  Taried,  controlled  by,  or  repugnant  to,  the  provisions  of  that  Act,  Sect  19  enacts,  that 
it  shall  be  lawful  for  the  Commissioners  to  stop  up  any  old  or  accustomed  public  road  or  roads 
over  the  motsAm,  eomnunu  and  tpoite  landa^  subject  nevertheloss  to  the  concurrence  of  two 
Justices,  and  under  such  regulations  as  are  contained  in  41  Geo.  3,  c.  109,  and  provided  that 
the  old  roads  should  not  be  discontinued  till  the  new  roads  were  properly  formed.  The  marshes 
were  allotted  in  1819,  when  a  gate,  which  had  since  been  kept  locked,  was  put  up  across  an  old 
road,  but  the  road  had  since  been  used  by  foot  passengers  occasionally.  The  awaid  of  the 
Commissioners,  executed  in  1 830,  set  out  the  new  roads,  and  directed  the  old  roads  to  be  stopped 
up.  A  certificate  of  two  justices,  that  the  new  roads  had  been  formed  and  completed,  under  the 
9th  section  of  41  Geo.  3,  c  109,  was  put  in  and  proved ;  but  no  order  of  two  justices  for  stopping 
the  old  road  was  produced. — Held,  in  the  Exchequer  Chamber  (affirming  the  decision  or  the 
Court  of  Exchequer),  that  it  might  be  presumed  that  an  order  of  two  justices  for  stopping  up 
the  old  road  had  been  duly  made. 

(a)  Before  Wtghiman,  J.,TFtZ-      J.,  Wittes,  J.,  Byles^  J.,  and 
Uams^  J.,  Crompton^  J.,  Crowdery      HiU,  J. 
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1859.  IVeltbjf  (with  whom  was  Beavan  and  Coxan)  appeared  for 

yjr^^^^     ^^  plaintiffy  but  was  not  called  upon  to  argue. 


V. 

Etton. 


WiGHTfifAN,  J. — The  question  submitted  for  our  con- 
sideration is,  whether  the  Court  of  Exchequer,  performing 
the  functions  of  a  jury,  were  at  liberty  to  presume  that  the 
concurrence  or  order  of  two  justices  had  been  obtained  for 
stopping  up  the  road.  So  long  ago  as  the  53  Geo.  3  the 
Flint  Inclosure  Act  passed,  and  it  refers  to  the  General 
Inclosure  Act,  41  Geo.  3,  c.  109.  The  19th  section  of  the 
former  Act  empowers  the  Commissioners  to  stop  up  any 
roads,  ways  or  paths,  subject  to  the  order  and  concurrence  of 
two  justices,  and  the  provisions  of  the  41  Geo.  3,  c.  109.  An 
award  was  made  by  which  the  road  in  question  was  stopped 
up,  but  there  was  no  evidence  that  an  order  of  two  justices 
had  been  obtained  for  that  purpose.  Then  the  question  is 
whether  such  an  order  can  be  presumed.  It  appears  that 
there  had  been  an  enclosure  of  the  road  for  a  period  of 
about  twenty-eight  years,  and  we  think  that  is  sufficient  to 
warrant  the  Court,  standing  in  the  place  of  a  jury,  in  pre- 
suming that  every  thing  was  rightly  done,  and  that  an 
order  of  two  justices  was  obtained.  It  is  said  that  so  far  as 
regards  foot  passengers  there  was  evidence  of  a  continuous 
user;  but  we  think  that  is  not  sufficient  to  rebut  the  pre- 
sumption which  arises  from  the  lapse  of  twenty-eight  years 
since  the  road  was  stopped  up  by  the  award  made  under 
the  Inclosure  Act  Whether  foot  passengers  have  been 
allowed  to  pass  is  hardly  a  question  for  the  consideration  of 
the  Court:  the  question  is,  whether  there  is  sufficient  to 
satisfy  us  that  a  jury  would  have  come  to  the  conclusion 
that  the  order  of  two  justices  was  obtained.  For  these 
reasons  the  judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 


Hill  o.  Fox.  ^^ft.  b. 

JLRROR  on  a  bill  of  exceptions. — The  declaration  was  The  defendant, 
on  an  indenture,  dated  the  13th  July,  1850,  whereby  the  toUiVpUndff 
defendant  covenanted  to  pay  the  plaintiff  20(K)i  with  in-  wM*for*m^ey 
terest,  on  the  4th  December  following.  The  declaration  o?lVo«""^ 
set  out  the  indenture,  which  recited  that  the  plaintiff  had  [^e'^Fd^ff 
lent  to  the  defendant  2000/.,  and,  as  a  collateral  security  for  JjT  *  '?»n- 

*         '  ^  The  plaintiff 

the  payment  thereof,  the  defendant  assiened  to  the  plaintiff  lent  the  defend- 
two  policies  of  assurance,  and  covenanted  to  pay  the  pre-  upon  the 
miuma     The  breaches  assigned  were :  non-payment  of  the  deed,  which 
principal  and  interest,  and  the  premiums.  the  p^aint^ff 

Plea.— That,  before  the  making  of  the  indenture,  certain  ^'S^^^j.f" 
persons  were  playing  at  a  certain  game,  called  horse  racing ;  a"^^"^."?^ 
and  the  plaintiff  won  of  the  defendant  certain   sums  of  *•  defendant 

*-  to  pay  the 

money,   to  wit  1650/.,  by  betting  on   the  sides  of  the  2000/.,  and 

interest.     On 

persons  who  did  so  play  as  aforesaid:   that  by  the   said  the  settling 
indenture  the  defendant  conveyed  to  the  plaintiff  the  said  fendant  pJd 
instruments  of  insurance  by  way  of  mortgage ;  and  that  the  his  ^"out  of 
said  indenture  was  and  is  a  mortgage  within  the  meaning  i^\n^^on 
of  the  statute  9  Anne,  c.  14,  for  preventing  excessive  and  ^y  *^®  pl«ntiff 

'^  ^  on  the  co- 

▼enant,  the 
defendant  pleaded  that  the  deed  was  a  mortgage  secnrity,  part  of  the  consideration  for  which 
was  a  gaming  debt.  At  the  trial  the  Judge  told  the  jury  that  if  the  2000^  was  adTanced  in 
pursuance  of  a  stipulation  or  agreement  between  the  plaintiff  and  defendant  that  out  of  it  the 
plaintiff  shonld  be  paid  the  money  which  he  had  won  of  the  defendant  by  betting,  it  was  a  mere 
colourable  loan  ana  evasion  of  the  statute ;  but  that  if  there  was  no  such  stipulation  or  agreement, 
and  the  plaintiff  advanced  the  20002.  as  a  loan  for  the  defendant  to  dispose  of  as  he  pleased,  the 
deed  was  valid,  although  the  plaintiff  expected  to  be  paid  out  of  the  money  so  lent. — £Md,  in 
the  Exchequer  Chamber,  on  a  bill  of  exceptions,  that  the  direction  was  right. 
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1859.        deceitful  gaming,  and  the  5  &  6  Wm.  4,  c.  41,  to  amend 
^"^"^^      the  law  relating  to  securities  given  for  considerations  arising 
V,  out  of  gaming,  usurious  and  other  ill^al  transactions. — 

Averment:  that  the  sum  of  16502.,  so  won  as  aforesaid, 
was  and  is  part  of  the  consideration  of  the  said  mortgage, 
within  the  meaning  of  the  first  mentioned  statute. — Issue 
thereon. 

The  cause  was  tried  before  Erie,  J.,  at  the  Surrey  Spring 
Assizes,  1858.  The  defendant  stated  that  he  was  connected 
with  the  turf,  and  had  many  bets  with  the  plaintiff  on  horse 
racing  prior  to  this  transaction.  He  betted  with  the  plain- 
tiff on  the  Derby  of  1850,  and  after  that  race  was  run  he 
owed  the  plaintiff  16502.  Before  the  settling  day  he  saw 
the  plaintiff  and  told  him  that  he  had  lost  more  than  he 
could  possibly  pay  him.  The  plaintiff  then  asked  him  how 
much  he  owed  to  other  persons,  and  the  defendant  replied 
''less  than  300/."  The  plaintiff  then  agreed  to  advance 
him  2000/.  upon  condition  that  he  paid  the  plaintiff^s 
account,  which  the  defendant  agreed  to.  The  defendant 
went  to  the  plaintiff's  solicitor  and  gave  him  a  promissory 
note  for  2000/.,  payable  on  demand,  and  signed  an  agree- 
ment to  deposit  policies  of  assurance  for  1500/.  and  to 
insure  his  life  for  an  additional  500/.,  and  execute  a  mort- 
gage of  the  policies.  The  defendant  then  received  from 
the  plaintiff's  attorney  a  cheque  for  2000/.,  which  he  got 
cashed  and  paid  the  plaintiff  what  he  owed  him.  On 
cross-examination,  the  defendant  stated  that  the  plain- 
tiff had  frequently  lent  him  money,  as  much  as  600/.  at  a 
time. 

The  plaintiff  stated  that  for  many  years  he  had  race  horses 
and  betted  largely.  He  had  known  the  defendant  for  thirty 
years,  and  had  always  lent  him  money  when  asked  for  it, 
frequently  as  much  as  500/.  at  time.  On  the  Derby  day  of 
1850,  his  horse  was  second.  This  200021  would  not  have  been 
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lent  if  the  plaintiff's  horse  had  won,  because  the  defendant 
would  hare  won  a  large  sum  of  money.  After  the  Derby 
day,  the  defendant  came  to  the  plaintiff's  house  and  said 
that  he  wanted  20002. ;  that  he  had  lost  a  great  deal  of 
money,  and  would  be  greatly  obliged  if  the  plaintiff  would 
render  him  assistance  by  way  of  loan.  The  plaintiff  said 
that  all  his  money  matters  were  managed  by  his  solicitors, 
and  that  the  defendant  roust  go  to  them  and  tell  them  what 
security  he  would  give,  and,  if  they  were  satisfied,  he  would 
lend  the  defendant  the  2000/.  Nothing  whatever  was  said 
about  the  defendant  paying  the  16502.  which  he  had  lost, 
nor  was  there  then,  or  at  any  other  time  whatever  before  he 
advanced  the  2000/.,  any  condition  or  agreement  made  that 
the  defendant  should  pay  the  1650/.,  or  any  other  sum. 
The  defendant  was  at  TattersalPs  on  the  settling  day  and 
paid  the  plaintiff  what  he  owed  him.  It  was  much  under 
1650/.,  and  consisted  chiefly  of  bets  which  the  plaintiff  had 
made  for  him,  and  which  the  plaintiff  was  liable  to  pay. 
There  was  never  any  agreement  that  the  plaintiff  was 
to  receive  back  any  portion  of  the  loan.  —  On  cross- 
examination,  the  plaintiff  said  that  of  course  he  assumed 
that  the  defendant  would  pay  him  on  the  settling  day, 
as  well  as  all  other  persons  to  whom  he  had  lost :  that  he 
had  lent  the  defendant  the  2000/.  for  the  purpose  of  settling 
his  bet& 

The  learned  Judge  told  the  jury  that  if,  in  their  opinion, 
the  2000/.  was  advanced  in  pursuance  of  a  stipulation,  or 
agreement  between  the  plaintiff  and  the  defendant,  that 
out  of  it,  the  plaintiff  should  be  paid  by  the  defendant, 
money  which  the  plaintiff  had  won  of  the  defendant  by 
betting,  as  stated  in  the  plea,  this  would  be  a  mere  colourable 
loan  of  2000il,  and  a  colourable  evasion  of  the  statute  in  such 
case  made  and  provided;  and  the  jury  ought  in  that  case  to 
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1859.        find,  that  part  of  the  consideration  for  the  said  Indenture,  was 
■^j^      money  won  by  the  plaintiff  of  the  defendant,  in  the  manner 
J^'  stated  in  the  plea ;  but,  if  there  was  no  such  agreement 

or  stipalation,  and  the  plaintiff  advanced  the  200021  abso- 
lutely, as  a  loan,  and  put  it  Into  the  hands  of  the  defendant, 
as  the  lawful  owner,  to  dispose  of  it  as  he  pleased,  and  the 
defendant  gave  the  deed  to  secure  the  payment  of  that 
loan,  then  the  deed  was  a  perfectly  valid  deed,  although  the 
plaintiff  expected  that  he  should  be  paid  out  of  the  said 
money  so  lent.  His  lordship  also  told  the  jury  that  in 
his  opinion  there  is  nothing  illegal  in  betting:  that  the 
parties  do  not  violate  any  law  by  making  a  bet,  but  that 
the  law  will  not  assist  the  winner  in  enforcing  payment  of 
it ;  and  that  a  loan  of  money  is  not  void  although  the  lender 
believes  that  the  borrower  means  to  apply  it  in  payment  of 
a  bet 

The  jury  found  a  verdict  for  the  plaintiff  for  2618/.  2«.  6dL 
The  defendant's  counsel  then  tendered  a  bill  of  exceptions 
to  the  above  ruling,  and,  error  having  been  assigned  th^«on, 
the  case  was  now  argued  by 

Peteridarffy  Serjt.,  for  the  defendant  (a). — The  direction  of 
the  learned  Judge  was  erroneous.  It  was  calculated  to  lead 
the  jury  to  suppose  that,  unless  there  was  an  absolute  agree- 
ment that  the  plaintiff  should  be  paid  his  bets  out  of  the  loan, 
they  must  find  for  the  plaintiff.  It  should  have  been  left 
to  the  jury  to  say  what  was  the  actual  understanding  and 
intention  of  the  parties  at  the  time  the  security  was  given 
and  the  money  paid  to  the  plaintiff:  did  they  understand 
and  intend  that  it  was  to  be  a  simple  loan  of  money, 
or  was  it  a  mere  artifice  and  contrivance  by  which  the 

(a)  Before  Wightman,  J.,  Wil-      J.,    WiOes,   J.,   Byles,  J.,   and 
liams,  J.,  Crompion^  J.,  Crowder,      HiUy  J. 


V. 

Fox. 
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plaintiff  was  to  get  a  security  for  a  gaming  debt  ?  [  ffil^  1859. 
liams^  J, — The  learned  Judge  told  the  jury  in  effect  that,  if  g^j^, 
the  defendant  was  bound  to  pay  his  gaining  debt  out  of  the 
loan,  the  security  was  void,  but  if  there  was  no  such  stipu- 
lation, and  the  money  when  in  the  hands  of  the  defendant 
was  his  own  to  dispose  of  as  he  pleased,  then  the  deed  was 
a  Talid  security.]  In  Grizewood  v.  Blane  (a),  which  decided 
that  a  colourable  contract  for  the  sale  and  purchase  of  rail- 
way shares,  where  neither  party  intends  to  deliver  or  to 
accept  the  shares  but  merely  to  pay  **  differences'*  accord* 
ing  to  the  rise  and  fall  of  the  market,  is  gaming  within  the 
8  &  9  Vict  c.  109,  s.  18,  the  Lord  Chief  Justice  left  it  to 
the  jury  to  say  '*what  was  the  plaintiff's  intention,  and 
what  was  the  defendant's  intention,  at  the  time  of  making 
the  contracts — whether  either  party  really  meant  to  purchase 
or  to  sell  the  shares  in  question ;  telling  them  that,  if  they 
did  not,  the  contract  was  in  his  opinion  a  gambling  trans- 
action and  void."  In  Oliphant  on  Horses,  p.  303,  2nd  ed., 
it  is  said  that ''  the  question  to  be  left  to  the  jury  in  such 
case  is,  whether  it  be  a  bona  fide  contract  which  each  party 
at  the  time  meant  to  perform,  or  whether  the  transaction 
was  not  a  mere  bet  upon  the  ftiture  price  of  the  commodity. 
And  that,  if  neither  party  intended  to  buy  or  sell,  it  would 
be  no  bargain  but  a  mere  gambling  transaction."  An 
authority  there  cited  is  the  summing  up  of  Crompton^  J., 
in  a  case  of  Bennett  v.  Hall  (6). — He  also  referred  to  Fisher 
V.  Bridges  {c), 

WiGHTMAN,  J. — We  are  all  of  opinion  that  the  direction 
of  the  learned  Judge  was  correct.  In  substance  it  amounts 
to  this — '*If  you  believe  that  this  deed,  which  upon  the 

(a)  11  C.  B.  538.  (h)  At  Guildhall,  Jan.  23,  1853. 

(c)  3  E.  &  B.  642. 
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1869.        fi^ce  of  it  purports  to  be  a  security  for  a  sum  of  20001, 
^""^^^^^      money  lent,  is  merely  a  colourable  transaction  for  the  pur- 
V.  pose  of  passing  the  money  and  carrying  into  effect  an  ill^pil 

agreement,  then  the  deed  is  void ;  but  if  you  are  of  opinion 
that  there  was  no  such  stipulation,  and  that  the  plaintiff 
advanced  the  2000il  as  a  loan,  and  put  it  into  the  hands  of 
the  defendant  as  the  lawful  owner,  to  do  with  it  as  he 
pleased,  the  deed  is  perfectly  valid  although  the  plaintiff 
expected  to  be  paid  his  bets  out  of  the  money  so  lent.  No 
doubt,  upon  other  occasions,  other  Judges  have  used  other 
expressions,  but  they  in  effect  amount  to  the  same  thing. 
It  is  said  that  it  should  have  been  left  to  the  jury  to  say 
what  was  the  understanding  between  the  parties.  I  should 
object  to  that,  because  it  is  difficult  to  say  what  an  ''under- 
standing'* means.  I  do  not  know  a  better  word  than 
''agreement"  or  "stipulation;"  and  the  learned  Judge 
subsequently  explained  what  he  meant  by  such  a  stipulation 
or  agreement  as  would  have  the  effect  of  making  the  trans- 
action illegal  There  is  no  objection  to  the  direction  of 
the  learned  Judge,  and  the  judgment  of  the  Court  below 
must  be  affirmed. 

Judgment  affirmed. 


(Bxttftuntv  ^tpotti. 
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BiNET  V.  Susan  Picot.  v-^y^^ 

Afay  11. 

J^  lELD  had  obtained  a  nile  to  shew  cause  whj  the  writ  A  writ,  issued 

in  punaance 

of  summons  and  service  thereof  should  not  be  set  aside  for  of  the  isth 
irregularity.     The  rule  was  obtained  on  an  affidavit  by  the  Common  Law 
defendant,  sworn  at  St.  Helier  in  the  island  of  Jersey,  that  ^^^  13^^  f^ 
she  was  served  at  St.  Helier,  with  the  copy  of  the  writ  of  J^J^^q*"! 
summons  annexed  to  the  affidavit,  which  commanded  the  British  sabject 

^  out  of  the 

defendant  to  cause  an  appearance  to  be  entered  within  four-  Jurisdiction, 
teen  days,  and  was  indorsed  for  service  out  of  the  jurisdic-  aside,  on  the 

epplicetton  of 

tion  of  the  Court :  that,  previously  to  being  served  with  the  the  defendant, 
writ,  she  had  received  a  letter,  purporting  to  be  signed  by  that  there  was 
the  plaintiff's  attorney,  applying  for  compensation  for  the  ^i^*^hich 
breach  of  her  promise  to  marry  the  plaintiff,  and  threaten-  SeimSdicSon. 
ing  to  proceed  with  an  action  to  recover  damages  for  the 
same,  unless  an  offer  of  compensation  was  made :  that  the 
cause  of  action,  if  any,  which  the  plaintiff  had  or  might 
have  against  her  arose  within  the  island  of  Jersey  and  not 
elsewhere,  and  no  cause  of  action  by  the  plaintiff  against 
her  arose  in  respect  of  the  breach  of  a  contract  made  in  any 
other  place  than  the  island  of  Jersey,  and  that  the  plaintiff 
and  defendant  were  both  natives  of  Jersey  where  they  were 
domiciled.     This  affidavit  was  sworn  before  J.  Le  Bailly, 

VOL.  IV.— N.  8.  B  B  EXCH. 
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1869.       one  of  the   magistrates  of  the   Royal  Court  of  Jersey. 
"^'"^      There  was  also  an  affidavit  that  J.  Le  Bailly,  as  jurat  or 
V.  magistrate  of  the  Royal  Court,  had  authority  to  administer 

an  oath,  and  his  handwriting  was  identified. 

In  an  affidavit  in  answer  the  plaintiff  swore  that  in  April, 
1856,  the  defendant  came  from  Jersey  to  London  and 
remained  for  some  little  time,  during  which  he  was  con-  > 

stantly  in  her  society:  that  while  there,  within  the  jurisdic- 
tion of  the  (yourt,  the  defendant  promised  to  marry  the 
plaintiff  on  his  return  from  a  voyage  which  he  was  then 
about  to  make  to  India:  that  when  the  defendant  promised 
to  marry  him,  it  was  agreed  that  when  the  marriage  was 
solemnized  they  should  take  a  house  and  reside  in  London : 
that  the  defendant  had  refused  to  perform  her  promise,  and 
her  refusal  to  do  so  was  contained  in  several  letters  received 
by  the  plaintiff  in  London. 

Maihew  shewed  cause  (a). — This  is  an  application  to 
set  aside  a  writ  of  summons,  issued  in  pursuance  of  the 
18th  section  of  the  Common  Law  Procedure  Act,  1852,  on 
the  ground  that  there  was  no  cause  of  action  which  arose 
within  the  jurisdiction  of  the  Court  The  writ  is  regular.  In 
Forbes  v.  Sndth  (ft),  which  was  a  case  similar  to  the  present, 
Parhe^  B.,  said : — ^'  The  statute  does  not  require  either  a 
statement  in  the  writ  itself,  or  an  affidavit  before  issuing  it, 
that  the  cause  of  action  arose  within  the  jurisdiction  of  the 
superior  Courts.  Therefore  there  is  no  irregularity  in  the 
writ  itself,  although  the  substituted  mode  of  proceeding 
under  it  could  not  be  applied  unless  the  cause  of  action 
arose  within  the  jurisdiction  of  the  Court,"  &c.  If  there  is 
no  cause  of  action  within  the  jurisdiction,  the  section  in 
question  provides  an  adequate  protection  by  making  it 

(a)  April  15.   BeA>re  Pollock^      and  ChatmeUj  B. 
C.  B.,  BfwmpeO,  B.,  TTotem,  B.,         (b)  10  Exch.  717. 
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essential,  in  order  to  enable  the  plaintiff  to  proceed,  that  he 
should  satisfy  a  Judge  "  by  affidavit  that  there  is  a  cause 
of  action  which  arose  within  the  jurisdiction."  Under  the 
old  practice  the  plaintiff  might  have  proceeded  to  outlawry. 
Secondly,  there  was  a  confirmation  of  the  promise  and  a 
breach  within  the  jurisdiction.  That  constitutes  a  cause  of 
action.  [^Bramicell,  B. — I  doubt  whether  it  is  more  than 
evidence  of  a  prior  promise.] 

FieUf  in  support  of  the  rule. — The  writ  ought  to  be 
set  aside.  It  could  not  have  been  issued  except  under  the 
provisions  of  the  18th  section,  and  it  can  only  be  used  for 
the  purpose  of  being  served  out  of  the  jurisdiction.  The 
plaintiff's  affidavit  does  not  contradict  the  defendant's  oath 
that  the  cause  of  action  did  arise  in  Jersey.  If  there  was  a 
binding  contract  previously  existing,  the  further  promise 
when  the  parties  were  in  London  was  a  mere  nudum 
pactum. 

Cur,  adv.  vulL 

Pollock,  C.  B.,  now  said : — This  was  a  case  in  which  a 
writ,  issued  out  of  this  Court,  was  served  in  the  island  of 
Jersey.  The  plaintiff  was  called  upon  by  the  rule  to  shew 
cause  why  the  writ  and  service  of  it  in  Jersey  should  not 
be  set  aside.  The  defendant,  a  resident  in  Jersey,  made 
the  application  on  the  ground  that  the  cause  of  action  did 
not  arise  in  this  country.  The  18th  section  of  the  Common 
Law  Procedure  Act,  1852,  which  enables  plaintiffs  to  sue 
persons  who  are  abroad  by  issuing  writs  from  the  Courts 
of  this  country,  and  serving  them  out  of  the  jurisdiction, 
requires  that  the  cause  of  action  shall  arise  in  this  country 
and  not  abroad.  The  defendant  applied  to  the  Court  to 
set  aside  the  writ  and  the  service  of  it,  very  distinctly  stating 
that  the  cause  of  action  did  not  arise  in  this  country.  Cause 
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was  shewn^  and  an  affidavit  was  produced  on  the  part  of  the 
plaintiffy  the  object  of  which  was  to  shew  that  the  cause  of 
action  did  arise  in  this  country.  On  reading  the  affidavit 
we  think  that  the  answer  is  not  made  out  in  so  satisfac* 
tory  a  manner  as  to  induce  the  Court  to  be  of  opinion  that 
the  cause  of  action  really  did  arise  in  this  country.  We 
are  very  much  inclined  to  think  that  it  did  not :  it  is  posi- 
tively sworn  to  by  the  defendant,  and  the  answers  and 
explanations  of  the  plaintiflP  are  by  no  means  satisfactory. 
We  are  therefore  of  opinion  that  the  rule  ought  to  be  made 

absolute. 

Rule  absolute. 


April  16. 


The  Annj 
V^orks  Corps, 
which  sened 
in  the  Crimea 
under  an 
agreement  with 
the  Oof  em- 
ment,  are  not 
soldiers, 
although  sub- 
ject to  the 
provisions  of 
the  Mutinj 
Act,  19  &  20 
Vict.  c.  10 ; 
and  therefore 
the^  are  not 
entitled  to  the 
certificate  of 
discharge 
required  by 
the  Articles 
of  War  to  be 
given  to  dis- 
missed soldiers. 


CooK  V.  Paxton. 

ZxCTlON  for  the  breach  of  an  agreement  to  employ  the 
plaintiflP  as  one  of  the  civil  engineering  corps  in  the  Crimea. 
— The  first  count  of  the  declaration  set  out  the  agree- 
ment (a)y  and|  after  averring  that  the  plaintiflP  joined  the 
corps,  embarked  for  the  Crimea,  and  had  done  all  things 
on  his  part  to  entitle  him  to  be  employed  for  two  years, 
alleged  as  breaches  that,  although  no  notice  was  given  to 
the  plaintiflP  that  his  services  were  dispensed  with,  the 
defendant  would  not  continue  to  employ  the  plaintiflP  until 
the  expiration  of  two  years,  and  did  not  during  such  period 
supply  him  with  rations  or  pay  his  wages. — There  was  also 
a  count  for  work  and  labour. 

Plea  to  the  first  count — That,  before  the  expiration  of 
the  period  of  two  years  in  that  count  mentioned,*  the  de- 
fendant provided  the  plaintiflP  with  a  free  passage  to  England, 
and  gave  notice  to  the  plaintiflP  that  his  services  were  dis- 
pensed with,  and  paid  the  plaintiflP  the  gratuity  of  16/.  and 

(o)  Post^  p.  369. 
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his  wages  up  to  the  time  of  his  discharge ;  and  thereby,        1859. 
before  the  expiration  of  the  said  period  of  two  years,  and      ^^TT'"'^ 
before  the  committing  by  the  defendant  of  the  alleged  •• 

breach  of  the  agreement,  the  agreement  was  terminated 
according  to  the  terms  of  the  same. — To  the  other  coant : 
Never  indebted. — Issues  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  liondon  Sittings 
after  last  Hilary  Term,  it  appeared  that  the  plaintiff  and  a 
number  of  other  men  were  employed  by  the  defendant, 
who  acted  on  the  part  of  the  Government,  to  serve  in  the 
Army  Works  Corps  during  the  war  in  the  Crimea.  On 
the  1st  November,  1855,  the  plaintiff  signed  the  agreement 
declared  on,  which  was  as  follows: — 

«Na3619. 

**  Name  of  person  engaged — John  Cook. 

"  Army  Works  Corps. 

<'  Articles  of  Agreement. 

**  Whereas  her  Majesty's  Government  have  directed  Sir 

Joseph  Pazton  to  organize  and  dispatch  to  the  Crimea  a 

civil  engineering  corps,   for  the  purpose  of  assisting  the 

operations  of  the  allied  forces  in  conducting  and  carrying 

on  the  present  war :  And  whereas,  William  Thomas  Doyne, 

Esq.,  civil  engineer,  has  been  recommended  by  the  said 

Sir  J.  Pazton,  and  has  been  commissioned  by  her  Majesty 

to  get  together  and  form  such  engineering  corps,  and,  when 

formed,  to  superintend  and  take  the  command  of  the  same: 

Now  these  presents  witness,  that  the  undersigned  persons 

do,  and  each  of  them  doth,  hereby  agree  with  the  said 

Sir  J.  Paxton,  and  also  with  the  said  William  Thomas 

Doyne,  and  with  the  officer  in  command  of  the  said  corps 

for  the  time  being,  to  join  the  said  corps  and  to  enter  into 

the  service  of  the  said  W.  T.  Doyle  and  of  the  officer  in 

command  of  the  said  corps  for  the  time  being,  and  that 

they  will,  whenever  required,  upon  a  free  passage  being 
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1869.       provided  for  them  for  that  purpose,  embark  for  the  seat  of 
^"^^    '      war ;  and,  upon  their  arrival  there,  be  employed  with  the 
»•  Ordnance,  or  otherwise,  in  assisting  the  operations  of  the 

allied  forces  in  the  Crimea,  or  elsewhere ;  and  will  m  all 
things  act  under  and  conform  to  the  orders,  rales  and  regu- 
lations to  be  laid  down  and  given  by  the  officer  in  command 
of  the  said  corps  for  the  time  being,  or  by  those  placed  by 
the  said  officer  in  authority  over  them,  in  the  execution  of 
all  works  required  to  be  executed  by  them ;   and  will 
promptly  and  faithfully  execute  all  orders  to  the  best  of 
their  skill  and  ability,  and  conduct  themselves  soberly  and 
steadily ;  and  will,  in  all  things  connected  with  the  execu- 
tion of  the  said  works,  submit  to  such  regulations  as  may 
be  directed  by  the  proper  authorities ;  and  shall  and  will, 
while  this  engagement  lasts,  be  subject  to  the  Mutiny  Act 
and  the  Articles  of  War  tor  the  time  being  in  force.     And 
the  said  Sir  J.  Paxton  and  W.  T.  Doyne  do,  and  each  of 
them  doth,  hereby  agree  with  the  undersigned,  and  each  of 
them,  that  they  shall  be  supplied  with  an  outfit  on  going 
on  board  ship,  and  with  a  free  passage  to  the  seat  of  war ; 
and  shall  be  employed  in  the  capacity  stated  opposite  their 
names  respectively  in  such  corps  as  aforesaid  for  a  period 
of  two  years;  and,  from  and  after  their  embarkation  on 
board  ship,  they  shall  be  supplied  with  rations  of  the  like 
quantities  and  qualities  as  shall  be  supplied  to  the  soldiers 
in  her  Majesty's  army  with  whom  they  shall  be  servings 
and  shall  receive,  in  addition,  wages  for  such  services  at 
the  rate  per  week  (a)  stated  opposite  their  names  respect- 
ively, with  a  pension  the  same  as  is  paid  in  the  army  in 
case  of  disability.     And  the  undersigned  do,  and  each  of 
them  doth,  hereby  agree  that  they  will  continue  in  the 
service  of  the  said  W.  T.  Doyne,  and  of  the  officer  in 

(a)  This  was  24«.  from    the      until  the  day  of  embarkation  for 
time  of  making  the  agreement      the  Crimea,  and  after  that  daj  40a. 
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command  of  the  said  corps  for  the  time  being,  for  such 
period  of  two  years,  and  for  a  farther  period  of  one  year, 
after  the  expiration  of  such  two  years,  if  required  by  the 
said  W.  T.  Doyne  or  such  officer  as  aforesaid.  And  the 
undersigned  do,  and  each  of  them  doth,  further  agree  that 
the  said  Sir  J.  Paxton  or  the  said  W.  T.  Doyne,  or  the 
officer  in  command  of  the  said  corps  for  the  time  being, 
may  at  any  time  during  such  period  of  two  years  and 
ftirther  period  of  one  year  as  aforesaid,  give  notice  to  them, 
or  any  of  them,  that  their  services  are  dispensed  with ;  in 
which  event  or  at  the  expiration  of  this  agreement  by 
effluxion  of  time,  each  of  the  undersigned  shall,  if  his 
conduct  is  approved  by  the  said  W.  T.  Doyne  or  the  officer 
in  command  of  the  said  corps  for  the  time  being,  be  entitled 
to  receive  the  amount  of  gratuity  (a)  stated  opposite  their 
names  respectively.  And  the  said  Sir  J.  Paxton  and  W.  T. 
Doyne  further  agree  that,  upon  the  termination  and  fulfil- 
ment of  this  agreement,  the  undersigned  shall  be  provided 
with  a  free  passage  to  England.  And  the  undersigned 
further  agree  that,  until  they  are  requested  to  embark  for 
the  seat  of  war,  they  will  execute  such  work  as  may  be 
required  by  the  said  Sir  J.  Paxton,  or  by  such  person  or 
persons  as  may  be  placed  by  the  said  Sir  J.  Paxton  in 
authority  over  them,  receiving  wages  for  such  work  at  the 
rate  per  week  stated  opposite  their  names  respectively. — 
Witness  the  hands  of  the  parties,  &c." 

On  the  1st  December,  1855,  the  plaintiff  embarked  for 
the  Crimea,  where  he  served  under  the  agreement  until 
the  27th  April,  1856,  when  he  was  ordered  to  go  on  board 
a  vessel  which  sailed  for  England,  and  arrived  at  Spithead 
about  the  1 9th  May.  On  his  arrival  he  was  paid  2Z.  to 
enable  him  to  proceed  to  London.  He  was  then  directed  to 
go  to  the  Crystal  Palace  at  Sydenham,  which  he  did  on  the 

(a)  This  was  167. 
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1859.  ^^I'd  May,  and  there  he  was  paid  his  wages  up  to  the  day 
of  landing  and  received  a  gratuity  of  16L  He  afterwards 
went  to  a  government  office  at  Whitehall  and  applied  for 
his  discharge,  but  could  not  get  it.  He  then  applied  to  the 
defendant  for  his  discharge  and  his  pay  up  to  the  time  it 
was  given.  This  was  refused,  as  the  government  required 
that  the  dischai]ge  should  be  dated  on  the  day  of  his  arrival 
in  England. 

It  was  objected  on  the  part  of  the  plaintiff  that  the  first 
plea  was  not  proved,  since  the  plaintiff  was  entitled  to  his 
discharge  under  the  Mutiny  Act.  The  learned  Judge 
reserved  the  point,  and  having  left  the  questions  to  the  jury, 
they  found  that  the  plaintiff  had  notice  of  his  dischai^e  on 
the  23rd  May  and  was  entitled  to  his  wages  up  to  that 
day ;  and  a  verdict  was  given  for  him  with  40«.  damages. 

Ltuh  now  moved  to  increase  the  damages,  the  amount  to 
be  assessed  by  the  Master. — The  Mutiny  Act  in  force  when 
this  agreement  was  signed  (18  &  19  Vict.  c.  11),  would  not 
include  this  corps;  but  by  the  Mutiny  Act,  19  &  20  Vict, 
c.  10,  s.  2,  "  All  the  provisions  of  the  Act  shall  apply  to  all 
persons  who  are  or  shall  be  serving  in  the  Land  Transport 
Corps  or  Army  Works  Corps."  By  section  1,  her  Majesty 
is  empowered  '*to  make  Articles  of  War  for  the  better 
government  of  her  Majesty's  forces,"  &c. ;  and  one  of  the 
articles  made  under  that  section  is, — '*  Soldiers  having  been 
duly  enlisted  and  sworn  shall  not  be  dismissed  our  service 
without  a  certificate  of  discharge."  The  plaintiff  has  never 
been  discharged  firom  the  service,  and  consequently  is  liable 
to  be  arrested  at  any  time  and  punished  as  a  deserter. 

Pollock,  C.  B. — It  is  clear  to  my  mind  that  this  corps 
were  not  soldiers.  They  were  made  amenable  to  the  last 
Mutiny  Act,  in  order  that  they  might  be  under  that  dis- 
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cipline  which  is  necessary  for  an  army;  but  they  were  not 
enlisted  as  soldiers,  nor  are  they  liable  to  be  sent  back  to 
the  Crimea  or  treated  as  deserters.  Indeed,  if  they  were 
soldiers,  I  do  not  see  how  they  could  maintain  an  action  for 
their  pay.  My  brother  BramweU  concurs  in  this  view,  but 
as  my  brother  Martin  thinks  the  matter  worthy  of  con- 
sideration, you  may  take  a  rule  if  you  think  fit 

Bhamwell,  B. — I  think  that  these  men  were  not  soldiers, 
but  even  if  they  were  they  could  not  rely  on  that  clause  in 
the  Articles  of  War.  It  is  not  a  provision  for  their  benefit, 
but  a  direction  by  her  Majesty  to  the  person  who  dischai^s 
them. 

Ltuh  asked  for  time  to  consider  whether  he  would  take 
a  rule,  and  a  few  days  afterwards  stated  that  he  declined  to 
do  sa 


Godwin  v.  Cullby.  MapS, 

Edwards  and  Godwin  v.  Gullet. 

XN  the  first  of  the  above  actions,  the  first  count  of  the  in  1847.  the 
declaration  was  on  a  covenant  by  the  defendant  to  pay  the  were^sollciton 
plaintiflF  100/.,  with  interest,  on  the  7th  of  March,  1848.—  defo^wrioo/! 
The  second  count  was  on  a  promissory  note  made  by  the  JJ  *  mortgage, 

missory  Dote, 
and  they  had 
also  a  claim  against  htm  for  costs.  In  1857,  the  defendant  wrote  to  the  plaintiflb  as  follows : — 
**  Sept  36.  I  wish  to  inform  jou  that  I  received  yoors  this  morning.  I  am  goinff  to  leave  my 
situation  on  the  1st  November,  and  when  the  policy  is  paid  on  the  29th  October,  I  hope  that  yon 
will  have  the  whole  of  your  account  ready  for  me,  as  I  hope  to  be  with  yon  on  that  day." — 
**  Oct.  25.  Mr.  v.,  when  here  on  Saturday,  stated  that  the  amount  due  against  me  was  about 
280/.    Of  oourse  this  includes  the  100/.  and  interest  that  I  had  some  years  since,  and  the  40/1 

Cromissory  note  that  I  jointly  signed  with  the  late  Mr.  B.  Of  course  yon  are  aware  that  you 
ave  25/.  to  my  credit  that  Mr.  Y.  paid  over  when  he  could  not  complete  the  purchase  of  the 
property  in  the  Uigh  Street." — Httd^  a  sufficient  acknowledgment  of  the  debt  to  take  the  case 
out  of  the  Statute  of  Limitations.  ^.  A/y  j/^/-^ 
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1859.       defendant  and  one  IL  Bin,  deceased,  for  payment  to  the 
plaintiff  on  demand  of  40L  and  interest* 

The  defendant  pleaded  to  the  second  count,  that  the 
alleged  cause  of  action  did  not  accrue  within  six  years 
before  this  suit— Upon  which  issue  was  joined.  Judgment 
by  default  was  signed  on  the  first  count. 

At  the  trial,  before  Bramwell,  B.,  at  the  Middlesex 
Sittings  in  last  Hilary  Term,  it  appeared  that  the  plaintiff 
and  one  Edwards,  who  were  in  partnership  as  solicitors  at 
Winchester,  had  been  concerned  for  the  defendant  for 
several  years.  In  the  year  1847,  the  plaintiff  lent  to  the 
defendant,  of  the  partnership  monies,  lOOil  on  a  mortgage, 
whicli  contained  the  covenant  declared  on  in  the  first  count, 
and  407.  on  the  promissory  note  mentioned  in  the  second 
count  The  firm  had  also  a  claim  against  the  defendant  for 
a  bill  of  costs.  In  order  to  take  the  case  out  of  the  Statute 
of  Limitations,  the  plaintiff  gave  in  evidence  the  following 
letters  written  by  the  defendant  to  the  firm: — 

**  19,  Liverpool  Street,  London, 
«  Gentlemen,  «  Sept  26,  1857. 

*'I  wish  to  inform  you  that  I  received  yours  this 
morning.  I  am  going  to  leave  my  situation  on  the  1st 
November,  1857,  and  when  the  policy  is  paid  on  the  29th 
October,  I  hope  you  will  have  the  whole  of  your  accounts 
ready  for  me,  as  I  hope  to  be  with  you  on  that  day. 

**  Yours,  &C. 

«  Alfred  CuUey." 

**  19,  Liverpool  Street,  King's  Cross,  London. 
••  Gentlemen,  "  Oct  5,  1857. 

**  Mr.  Ventham,  when  here  on  Saturday,  stated  that 
the  amount  due  against  me  was  about  280il  Of  course  this 
includes  the  lOOil  and  interest  that  I  had  some  years  since, 
and  the  407.  promissory  note  that  I  jointly  signed  with  the 
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Ute  Mr.  Henry  Birt  Of  coiine  7011  are  aware  that  70a 
have  25L  to  my  credit,  that  Mr.  Young  paid  over  when  he 
could  not  complete  the  purdiase  of  the  property  in  the 
High  StreeU  *'  Yours,  &c. 

«  Alfred  Culley.** 

It  was  submitted,  on  behalf  of  the  defendant,  that  the 
above  letters  were  not  a  sufficient  acknowledgment  of  the 
liability  to  take  the  case  out  of  the  Statute  of  Limitations. 
The  learned  Judge  directed  a  verdict  for  the  plaintiff,  re- 
serving leave  to  the  defendant  to  move  to  enter  the  verdict 
for  him. 

Slade,  in  the  same  term,  obtained  a  rule  nisi  accordingly ; 
against  which 

Collier  and  Karslake  now  shewed  cause. — The  letters  are 
a  sufficient  acknowledgment  of  the  debt  to  take  the  case 
out  of  the  Statute  of  Limitations.  In  the  first  letter  the 
defendant  asks  the  plaintiff  to  have  his  account  ready  by 
a  certain  day.  In  the  second  letter  the  defendant  admits  in 
terms  that  the  amount  due  from  him  to  the  plaintiff  is  about 
280Z.;  and  that  this  is  composed  of  three  items,  the  lOOZ. 
and  interest,  secured  by  the  deed,  the  402.  due  on  the  pro- 
missory note,  and  the  remainder  for  costs ;  and  the  defend- 
ant claims  to  have  credit  for  25Z.  [ChanneU^  B. — It  amounts 
to  this — I  owe  you  this  debt  and  I  will  pay  it  you,  but  I 
want  251  deducted.]  In  Sidwell  v.  Mason  {a)  the  follow- 
ing letter  was  held  a  sufficient  acknowledgment : — **  I  have 
received  your  bill.  It  does  not  specify  sufficiently  to  which 
cottages  the  work  is  done,  for  instance  (as  to  some  of  the 
items)  I  do  not  know  where  all  this  is  done.  I  shall  feel 
obliged  if  you  will  more  particularly  explain.  It  is  my 
wish  to  settle  your  account  immediately,  but  being  at  a  dis- 
tance I  wish  everything  explicit  and  correct    I  have  asked 

(a)  a  H.  &  N.  306. 


375 


376  EXCHEQUER  REPORTS. 

1859.  H.  to  mark  the  agreements  and  send  them  to  me,  and  I 
will  return  them  by  the  first  post  with  instructions  to  pay  if 
correct/'  Bramwell,  6.,  there  said,  <<  It  is  enough,  if  there 
is  an  acknowledgment  unaccompanied  by  expressions  which 
control  its  effect."  [Chanfiell,  B. — llie  acknowledgment 
must  be  in  terms  so  distinct  and  unqualified,  that  a  promise 
to  pay  on  request  may  be  reasonably  inferred  from  it :  Chitty 
on  Contracts,  p.  726,  6th  ed.]  In  Rackham  y.  Marriott  {a) 
there  was  no  definite  promise  to  pay,  but  merely  an  expres- 
sion by  the  defendant  of  a  hope  that  at  some  future  period  he 
might  be  enabled  to  make  a  satisfactory  arrangement  In  CoU 
Us  V.  Stack  (6),  the  plaintiff  having  applied  to  the  defendant 
for  payment  of  a  debt,  the  defendant  wrote  in  answer, — *^  I 
shall  repeat  my  assurance  to  you  of  the  certainty  of  your 
being  repaid  your  generous  loan.  Let  matters  remain  as 
they  are  for  a  short  time,  and  all  will  be  right  The  works 
1  have  been  appointed  to,  but  they  are  not  yet  worked  with 
the  full  complement  of  labour;  this  term  will  decide  the 
matter:"  and  that  was  held  a  sufiicient  acknowledgment. 
Waller  v.  Lacy  {c)  is  an  authority  that  the  amount  need 
not  be  specified  in  the  acknowledgment — They  also  referred 
to  Hart  V.  Prendergast  (rf ). 

Blade,  in  support  of  the  rule. — The  words  of  the  9  Geo.  4, 
c.  14,  s.  1,  are,  that  '*no  acknowledgment  or  promise  by 
words  only  shall  be  deemed  sufficient,"  &c.,  '*  unless  such 
acknowledgment  or  promise"  shall  be  in  writing.  In  order  to 
revive  the  liability  of  the  debtor  after  the  expiration  of  six 
years,  by  a  subsequent  acknowledgment  or  promise,  there 
must  be  proof  of  some  writing  signed  by  himself,  either 
containing  an  express  promise  to  pay  the  debt,  or  being  in 
terms  from  which  an  unqualified  promise  to  pay  is  ueces- 

(o)  1  H.  &  K.  234.  (c)  1  Man.  &  G.  54. 

(6)  1  H.  &  N.  606.  (rf)  14  M.  &  W.  741. 
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sarilj  to  be  implied:  Jervis^s  New  Rules,  p.  350,  note.  The 
second  letter  is  merely  a  statement  bj  the  defendant  that 
the  plaintiflP*s  agent  had  called  on  him  and  said  that  the 
amount  due  against  the  defendant  was  280/.  Such  a  state- 
ment made  by  word  of  mouth,  before  the  9  Geo.  4,  c.  14, 
would  not  have  been  suflBcient  A  petition  to  the  Court  of 
Bankruptcy,  under  the  7  &  8  VicL  c.  70,  signed  by  an 
insolvent,  is  not  a  sufficient  acknowledgment  of  a  debt  set 
out  in  his  schedule,  so  as  to  take  the  case  out  of  the  Statute 
of  Limitations:  Everett  v.  Robertson  {a).  That  case  shews 
that  there  may  be  a  most  unqualified  admission  of  the  debt, 
and  yet  it  may  not  be  sufficient  to  take  the  case  out  of  the 
statute,  [ilfarliji,  B. — It  has  been  decided  that  an  admis- 
sion to  a  third  person  is  not  sufficient  PMockj  C.  B. — It 
must  be  an  admission  from  which  a  promise  to  pay  may  be 
inferred.]  Here  there  is  no  unqualified  admission:  the 
defendant  informs  the  plaintiff  that  his  agent  has  said  that 
the  debt  is  280il,  and  he  asks  the  plaintiff  whether  that 
includes  certain  claims.  If  an  admission  at  all,  it  is  an 
admission  of  the  bill  of  costs,  and  that  is  not  due  to  the 
plaintiff,  but  to  him  and  his  partner. 
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Edwards  and  Godwin  v.  Cullbt. 

This  was  an  action  to  recover  83Z.  8«.  4<f.,  being  the 
balance  of  the  plaintifis'  bills  of  costs,  as  solicitors,  after 
giving  credit  for  251  and  2/.  lU.  8c/.  received  on  account  of 
defendant.  The  same  question  was  raised  as  to  the  Statute 
of  Limitations,  and  the  same  letters  were  in  evidence  as  in 
the  preceding  case.  A  verdict  was  found  for  the  plaintifis 
for  the  amount  claimed,  and  leave  was  reserved  to  the 

(a)  28  L.  J.  Q.  B.  23. 
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defendant  to  move  to  reduce  the  amount  by  the  items 
beyond  six  years  from  the  commencement  of  the  action. 
A  rule  nisi  having  been  obtained  accordingly. 

Cottier  and  Karslake  now  appeared  to  shew  cause,  but 
the  Court  called  on  Slade  to  support  the  rule,  and  he 
stated  that  be  had  nothing  to  add  to  his  ai^ument  in  the 
preceding  case. 


PoLixxsL,  C.  B.^-I  am  of  opinion  that  the  rule  in  each 
case  ought  to  be  discharged.  Upon  a  comparison  of  all  the 
authorities,  there  b  no  doubt  as  to  the  proper  construction 
of  the  9  Gea  4,  a  14,  vi&  that  what  would  formerly  have 
taken  a  case  out  of  the  Statute  of  Limitations,  if  the 
acknowledgment  had  been  by  word  of  mouth,  is  now 
sufficient  if  the  acknowledgment  is  in  writing.  Then  Uie 
question  is  whether  the  acknowledgment  contained  in  these 
letters  would  have  been  sufficient  if  the  9  Gea  4,  c.  14, 
bad  not  passed.  A  bare  acknowledgment  is  clearly  insuffi- 
cient. For  instance,  if  a  debtor  had  written  in  a  book  a 
private  memorandum  of  his  debt,  and  the  creditor  got  bold 
of  the  book  and  produced  it  in  Court,  that  would  not  be. 
an  acknowledgment  to  take  the  case  out  of  the  statute, 
because  no  promise  to  pay  could  be  inferred  from  it 
There  must  be  an  acknowledgment  amounting  to  a  promise, 
either  to  the  creditor  or  his  agent,  to  pay  the  debt  Mr. 
SUide  says  that  this  letter  cannot  be  an  acknowledgment  to 
the  plaintiff  in  the  first  action,  because,  if  an  acknowledg- 
ment at  all,  it  is  an  acknowledgment  to  him  and  his  partner. 
But  it  is  only  a  technical  rule  which  requires  all  co-con- 
tractors to  join  in  an  action ;  and  the  question  who  is  to 
bring  the  action  is  very  different  from  the  question  as  to 
an  acknowledgment  of  the  debt.  With  respect  to  that,  the 
defendant  refers  to  three  claims  which  he  admits  to  be  in 
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exiatonce:  he  admiu  the  lOOil  and  interest,  the  40/.  due 
on  the  promissory  note,  and  a  further  claim  for  costs.  I 
think  that  is  a  sufficient  acknowledgment,  for  it  is  made 
under  such  circumstances  that  anybody  who  reads  it  would 
infer  a  promise  to  pay.  In  addition,  he  couples  it  with  a 
statement  that  he  is  entitled  to  credit  for  25/1,  and  therefore 
the  plaintiff  cannot  claim  the  whole  amount  of  2802.  The 
letters  being  addressed  to  the  two  partners  all  difficulty 
with  respect  to  the  second  action  is  removed,  and  therefore 
in  each  action  the  rule  will  be  dischai^ged. 
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Mabtim,  6. — I  am  of  the  same  opinion.  So  far  as  any 
definition  of  an  acknowledgment  is  necessary,  I  think  the 
one  given  by  my  brother  BramweU  in  the  case  of  Sidwell 
V.  Mason  (a)  is  the  best ;  but  we  must  always  go  back  to 
the  words  of  the  statute,  and  they  are  *^  that  no  acknow- 
ledgment or  promise  by  words  only  shall  be  deemed  suffir 
cient  evidence  of  a  new  or  cantinuinff  coniractf  &c.,  unless 
such  acknowledgment  or  promise  shall  be  in  writing."  It 
is  therefcnre  clear  fix)m  the  words  of  the  Act  that  the 
acknowledgment  must  be  such  as  to  have  that  effect,  and 
I  think  that  the  word  *^  promise "  shews  that  there  must  be 
a  promise  to  the  person  to  whom  the  acknowledgment  is 
made.  A  statement  to  a  third  person,  like  the  insertion 
in  a  schedule  of  the  debt,  would  not  be  that  species  of 
acknowledgment  which  the  statute  contemplates.  But  I 
agree  with  the  Lord  Chief  Baron,  that  what  would  have 
been  a  sufficient  acknowledgment  before  the  9  Geo.  4, 
c.  14,  if  made  by  word  of  mouth,  will  now  be  sufficient  if 
in  writing.  Then  the  question  is  whether  these  two  lettera 
are  a  sufficient  acknowledgment  I  do  not  put  the  first 
out  of  consideration,  though  I  think  the  second  is  of  itself 
sufficient.    If  the  first  letter  had  stood  alone,  perhaps  it 

(a)  2  H.  &  N.  306. 
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would  not  have  been  suflScient,  for  it  merely  amounts  to 
this — "  Some  accounts  are  due  from  me  to  you,  which  I 
wish  you  to  have  ready  on  a  certain  day."  But  then  the 
defendant  writes  thus — "  Mr.  Ventham,  when  here  on  Sa- 
turday, stated  that  the  amount  due  against  me  was  about 
2S0L  Of  course  this  includes  the  100/.  and  interest  that  I 
had  some  years  since,  and  the  402L  promissory  note  that 
I  jointly  signed  with  the  late  Mr.  Henry  Birt/'  That  is,  I 
do  not  exactly  know  whether  2S0L  is  the  amount  which 
I  owe  you :  there  is  the  100/.  and  interest,  the  40/1  pro- 
missory note,  and  the  balance  is  the  account  you  have 
against  me  for  costs.  The  defendant  then  adds,  <<Of 
course  you  are  aware  that  you  have  25L  to  my  credit." 
What  does  that  mean  ?  ^'  I  owe  you  a  sum  which  is  said 
to  be  280/.;  that  I  do  not  admit,  for  an  amount  of  251. 
must  be  taken  off  it"  That  is  clearly  an  acknowledgment 
that  a  sum  of  money  is  due  to  the  plaintiff,  from  which  the 
defendant  is  entitled  to  credit  for  25/. 


Bbamwell,  B.—  I  am  also  of  opinion  that  both  rules 
ought  to  be  dischaiged.  These  cases  are  always  unsatis- 
factory, as  they  run  so  close  to  each  other;  and  for  this 
reason — the  statute  does  not  require  any  formal  document, 
but  any  writing  from  which  it  can  be  collected  that  there 
is  an  absolute  and  unqualified  acknowledgment  of  the  debt 
is  suflScient  Therefore  it  must  always  be  a  matter  of  un- 
certainty whether  the  particular  letter  brings  the  case 
within  the  rule.  I  agree  that  an  admission  to  a  third  per- 
son would  not  be  sufficient.  In  GrenfeU  v.  Girdkstone  (a) 
Alderion^  B.,  said,  in  the  course  of  the  aigument,  ^*  There 
must  be  that  from  which  a  continued  contract  may  be 
inferred.  If  a  man  were  to  write  a  letter  to  a  third  person 
acknowledging  a  debt,  that  would  not  take  it  out  of  the 

(a)  2  Y.  k  C.  676. 
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statute."     Here  the  letters  are  addressed  to  the  plaintifis  1859. 

in  these  actions.     Then,  is  there  anything  to  qualify  the  ^^"'^ 
acknowledgment  ?     In  my  opinion  there  is  not*     It  is  an  o 

•/        i^  CULLET. 

acknowledgment  of  two  ceruin  debts,  viz.  100/.  and  40/.,  ei>w1r^ 

and  an  uncertain  debt;  and  a  statement  that  25L  is  to  be  qodwin 

deducted  from  the  whole.  ^  «• 


Rule  discharged. 


Francis  Shand  and  A.  Shand  v.  William  Sanderson.       AprU  27. 

Declaration.— That  C.  Shand  &  Co.  caused  to  be  By  •  charter, 
shipped  at  Madras,  upon  a  ship  called  the  "  Sandersony"  between  the 
of  which  the  defendant  was  owner  and  one  J.  S.  was  mas-  ^^^  g^jp  ^^ 
lev,  certain  bags  of  sugar,  and  thereupon  the  said  J.  S.,  as  p^^^^^o^ 
master,  and  on  behalf  of  the  defendant  as  owner,  made  and  ,  ^''*'  ^^ 

lOAd  a  cargo 

executed  and  delivered  to  C.  Shand  &  Ca  a  certain  bill  of  *«^  fipom  the 

agents  of  H., 

lading  for  the  said  bags  of  sugar  in  the  words  following,  ^d  being  so 

^  .  .  .     loaded  proceed 

that  is  to  say :  *^  Shipped  in  good  order  and  well  condi-  to  Loncion  and 
tioned  by  C.  Shand  &  Co.,  in  and  upon  the  good  ship  game  on  being 
called  the  *  Sanderson,'  whereof  is  master  for  this  voyage  af3;.75f.  a 
J.  S.,  and  now  riding  at  anchor  in  the  roads  of  Madras,  cantain  tosign 
and  bound  for  London,  3616  bags  sugar,  being  marked  and  ^JhSfclS^^ 
numbered  as  in  the  margin  ;  and  are  to  be  delivered  in  the  ^°I^^^^ 
like  good  order  and  well  conditioned  at  the  aforesaid  port  required, 

.  ^  without  pro- 

of London,  the  act  of  God,  the  Queen's  enemies,  fire,  all  judioe  to  this 

and  every  other  dangers  and  accidents  of  the  seas,  rivers  c.  S.,  who 

1  .       .  ^      ,  1*1  acted  as  a^ent 

and  navigation,  of  whatever  nature  or  kind  soever,  unto  of  H.  at  Madras 
order  or  to  assigns,  on  their  paying  freight  for  the  said  '£J^£^^ 

party,  by  his 
directions  pur- 
chased sugars  and  loaded  them  on  board.    The  captain,  at  the  reauest  of  C.  S.,  signed  a  bill  of 
ladinff,  deliTerable  to  the  order  of  C.  S.  at  1/.  per  ton  freight.     H.  stopped  payment  and  never 

Mid  for  the  sugar.     The  sugar  haying  arrived  in  London Heldf  that  U.  S.,  or  the  parties  in 

London  who  represented  him,  were  entiUed  to  the  sugar  on  payment  of  the  bill  of  lading  freight. 

VOL.  IV. — N.  S.  CO 
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goods  at  the  n^  of  ooe  pouoU  sterling  per  ton  of  20  cwt 
net,  with  primage  and  avenge  accustomed*    In   witness 
'•  whereof  the  master  or  purser  of  the  ^d  ship  hath  affirmed 

to  three  bills  of  lading,  all  of  this  tenor  and  date,  one  of 
which  bills  being  accomplished  the  others  to  stand  void* 
.  Dated  in  Madras,  1857.  Weight  and  contents  unknown 
^o  -<^-<-^  (Signed)  J.  S."  And  afterwards,  and  after  the 
passing  and  coming  into  operation  of  the  18  &  19  VicL 
c.  Ill,  C.  Shand  &  Ca  indorsed  the  said  bill  of  lading 
for  Yaluable  consideration,  and  the  plaintifis,  before  the 
refusal  to  deliver  hereinafter  mentioned,  became  and  were 
the  indorsees  and  holders  of  the  said  bill  of  lading  for 
value,  and  entitled  to  the  property  in  the  said  bags  of 
sugar. — Averments :  that  the  said  bags  of  sugar  were  car- 
ried to  and  arrived  at  London  according  to  the  tenor  of  the 
said  bill  of  lading ;  and  that  they,  the  plaintifft,  then  and  still 
being  the  indorsees  and  holders  of  the  said  bill  of  lading,  and 
entitled  to  the  delivery  of  the  said  bags  of  sugar  as  aforesaid, 
were  ready  and  willing,  and  offered,  to  pay  freight  for  the 
said  bags  of  sugar,  according  to  the  tenor  of  the  said  bill  of 
lading,  and  to  have  the  same  delivered  to  them ;  and  the 
plaintifis  did  everything  on  their  part  to  be  done  and  every- 
thing happened  to  entitle  them  to  have  the  said  bags  of 
sugar  delivered  to  them  accordingly,  on  payment  of  the  said 
amount  of  freight :  Yet  the  defendant  would  not  deliver, 
or  permit  to  be  delivered,  to  the  plaintifiis  the  said  bags  of 
sugar,  except  on  payment  of  a  larger  amount  of  freight 
than  that  mentioned  in  the  bill  of  lading,  and  the  plaintiA 
were  compelled  to  pay  such  larger  amount  of  freight  in 
order  to  obtain  the  sugars. 

Fourth  plea. — That,  before  the  signing  of  the  bill  of 
lading,  a  charter-party  was  made  between  the  defendant 
and  one  Hicks,  respecting  the  eqaployroent  of  the  said  ship 
in  the  voyage  in  the  bill  of  lading  mentioned,  which  was  as 
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follows :  <'  It  is  this  day  mutually  agreed  between  WiUiam  1859. 
SandeFBon,  owner  of  the  good  ship  or  vessel  called  the 
<  Sanderson,'  &c.,  and  G.  F.  Hicks,  &c.,  that  the  said 
ship,  being  tight,  staunch,  &c.,  shall  proceed  to  Madras 
and  receive  orders  to  load  there,  &c.,  and  load  from  the 
factors  of  the  said  affireighters  a  full  and  complete  cargo  of 
lawiiil  merchandize,  &c. ;  and,  being  so  loaded,  shall  there- 
with proceed  to  Queenstown,  &&,  for  orders  to  proceed  to 
London,  or  a  safe  port  on  the  Continent,  &c.,  and  deliver  the 
same  on  being  paid  freight  as  follows :  at  and  after  the  rate  of 
3iL  ]  Ss.  sterling  per  ton  of  20  cwt  net  delivered,  if  discharged 
in  London ;  10«.  per  like  ton  additional,  if  discharged  on 
the  Continent,  as  above,  for  rice,  sugar  and  saltpetre ;  other 
goods  in  proportion,  according  to  the  Honourable  East 
India  Company's  schedule  of  tonnage,  in  full  of  all  port 
chaiges  and  pilotages,  as  customary,  (the  act  of  God, 
the  Queen's  enemies^  restraints  of  princes,  &c.,  excepted). 
The  captain  to  sign  bills  of  lading  for  his  cargo  for  any 
imte  of  freight  required,  without  prejudice  to  this  charter- 
party.  The  freight  to  be  paid,  on  unloading  and  right 
delivery  of  the  cargo,  in  cash  at  two  months  from  date  of 
report  of  vessel  inwards  at  the  Custom  House,  London,  or 
in  cash  on  right  and  true  delivery  if  discharged  on  the 
Continent,  &&"  That  C.  Shand  &  Co.,  of  Madras,  acted 
as  agents  for  Hicks  in  re^ct  of  the  charter*party,  and 
by  his  directions,  and  before  the  ship  arrived  at  Madras, 
purchased  sugars  to  load  on  board  the  ship:  that  the  ship 
arrived  at  Madras  and  was  loaded  with  the  said  sugars  by 
C,  Shand  &  Co. :  that  J.  S.,  as  master,  on  behalf  of  the 
defendant  as  owner,  at  the  request  of  C.  Shand  &  Co.,  as 
agieots  of  Hicks,  and  according  to  the  terms  of  the  charter- 
party,  of  which  C.  Shand  &  Co.  then  had  full  notice,  signed 
the  bill  of  lading :  that  C.  Shand  &  Co.,  by  the  direotiws 
of  Hicks,  drew  for  the  cost  price  of  the  sugars  certain  bills 

c  c  2 
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of  exchange  on   Edwards  &   Matthiey  in   London,  and 
negotiated  the  same  through  the  Oriental  Bank  and  the 
«•  Mercantile  Bank  of  India,  London  and  China  respectively, 

and  indorsed  and  delivered  to  the  said  banks  the  said  bills 
of  exchange  together  with  the  bill  of  lading  to  secure  the 
payment  of  the  bills  of  exchange  at  maturity :  that  before 
the  bills  of  exchange  became  due  Edwards  &  Matthie 
and  Hicks  stopped  payment  and  failed,  and  thereupon  the 
bills  of  exchange,  when  the  same  became  due,  were  dis- 
honoured by  Edwards  &  Matthie,  and  were  taken  up  and 
paid  by  the  plaintifis  to  the  said  banks,  and  thereupon  the 
said  banks  indorsed  the  bill  of  lading,  and  delivered  the 
same  to  the  plaintifis :  that  the  plaintifls  carry  on  business 
under  the  name  and  style  of  C.  Shand  &  Co.  at  Madras : 
that  the  ship  arrived  in  London,  and  that  afterwards,  more 
than  two  months  from  the  date  of  the  report  of  the  vessel 
inwards  at  the  Custom  House,  London,  the  plaintifls,  as 
the  holders  of  the  bill  of  lading,  requested  the  defendant 
to  deliver  to  them  the  sugars,  on  payment  of  the  freight  in 
the  bill  of  lading  mentioned:  that  thereupon  the  defendant 
requested  the  plaintiffs  to  pay  him  the  freight  of  the  sugars, 
according  to  the  terms  of  the  charter-party,  and  refused  to 
deliver  the  sugars  to  the  plaintifls  until  the  freight  of  the 
sugars  was  paid  according  to  the  terms  of  the  charter-party  ; 
and  thereupon  the  plaintifls  did  pay  the  last  mentioned 
freight 

Fifth  plea. — The  defendant  repeats  the  averments  of  the 
fourth  plea,  except  the  averment  that  more  than  two 
months  had  elapsed  from  the  date  of  the  vesseFs  report 
inwards  at  the  time  the  plaintifls  requested  the  defendant 
to  deliver  to  them  the  sugars  on  payment  of  the  freight  in 
the  bill  of  lading  specified :  that  the  charter-party  in  the 
last  plea  mentioned  was  made  in  London,  and  that,  by 
the  usage  and  custom  of  merchants,  brokers  and  shipowners 
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Id  London  and  elsewhere  in   England,  well  known,  and        1859. 
approved  of  at  the  time  of  making  the  charter-party,  and      ^X^*^ 
of  which  Hicks  and  the  defendant  and  the  brokers  who    „      >»• 

Samdersov. 

made  the  charter-party  had  notice,  the  words  **  the  freight 
to  be  paid,  on  unloading  and  right  delivery  of  the  cargo,  in 
cash  at  two  months  from  date  of  report  of  vessel  inwards  at 
the  Custom  House,  London,"  mean  that  the  freight  is  to 
be  paid  on  the  unloading  and  right  delivery  of  the  caiigo 
to  the  consignee  in  cash,  but  that  if  the  caigo  is  delivered 
before  the  expiration  of  two  months  from  the  vessel's  report 
inwards  at  the  Custom  House,  London,  a  discount  is  to 
be  deducted  so  as  to  make  the  amount  paid  equal  to  cash 
at  two  months  from  the  date  of  the  vessePs  report  inwards 
at  the  Custom  House,  London;  and  that  by  the  said  usage 
the  shipowner  has,  under  charter-parties  worded  in  the  same 
manner  as  the  said  charter-party,  a  lien  on  the  cargo  for 
the  freight  to  be  paid  according  to  the  terms  of  such 
charter-parties. 

Sixth  plea — The  defendant  repeats  all  the  averments  in 
the  fourth  plea,  except  that  the  plaintifls  constitute  the 
firm  of  C.  Shand  &  Co.  of  Madras :  that  the  plaintifis  act 
in  London  as  the  agents  of  C.  Shand  &  Co.  of  Madras, 
and  that  they  took  up  and  paid  the  said  bill  of  exchange, 
as  the  agents  of  the  said  firm  of  C.  Shand  &  Co.,  at  their 
request  and  for  their  honour,  and  with  full  notice  of  the 
terms  of  the  charter  party. 

Seventh  plea. — The  defendant  repeats  the  averments 
in  the  fifth  plea,  except  the  averment  that  the  plaintiiFs 
constitute  the  firm  of  C.  Shand  &  Co.  of  Madras :  that  the 
plaintifis  act  as  agents  in  London  of  C.  Shand  &  Co.,  and 
took  up  and  paid  the  said  bill  of  exchange  as  the  agents  of 
C.  Shand  &  Co.,  and  at  their  request  and  for  their  honour, 
and  with  full  notice  of  the  terms  of  the  charter-party. 

Demurrer  and  joinder. 
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Blachbum^  in  support  of  the  demurrer. — By  the  charter- 
party  between  the  defendant  and  Hicks,  the  captain  was 
»•  empowered  to  sign  bills  of  lading  at  any  rate  of  freight 

Then  comes  a  clause  which  would  give  no  lien  even  as 
against  Hicka  But  it  is  alleged  that  there  is  a  lien  by 
custom  against  Hicks;  and  the  first  question  is  whether 
there  is  a  lien  against  the  plaintifis,  because  C.  Shand 
&  Co.  of  Madras  are  identified  with  Hicks.  Assuming 
that  there  is  a  lien  against  Hicks,  there  is  none  against 
C.  Shand  &  Ca  C.  Shand  &  Co.  purchased  sugars  for 
which  they  have  not  been  paid.  They  drew  bills  for 
the  price,  took  a  bill  of  lading  in  their  own  names, 
and  indorsed  the  .bills  of  exchange  and  the  bill  of 
lading  to  the  Oriental  Bank.  Foster  v.  Colby  {a)  shews 
that  as  against  the  bank  the  defendants  would  have  had  no 
lien.  Why  should  C.  Shand  &  Ca  be  in  a  less  favorable 
position?  They  had  purchased  sugars  which  had  never 
vested  in  the  charterers ;  they  therefore  stood  in  the  same 
position  as  the  plaintifi^  in  Foster  v.  Colby  (a).  There  is 
nothing  in  the  charter-party  to  prevent  the  charterer's 
agents  from  entering  into  the  contract  contained  in  the 
bill  of  lading.  The  object  of  the  clause  providing  that  the 
captain  may  sign  bills  of  lading  at  any  rate  of  fireight  is  to 
enable  the  captain  to  bargain  with  any  persona  for  a  smaller 
rate  of  freight  than  that  mentioned  in  the  charter-party. 
If  the  charterer  himself  makes  two  c<Natracts,  one  for  a 
larger  and  the  other  for  a  smaller  rate  of  freight,  he  may 
be  bound  to  pi^  the  larger  rate.  But  if  the  contract 
by  bill  of  lading  is  with  a  third  person,  it  makes  no  dif-* 
ference  that  the  shipper  has  notice  of  the  charter-party, 
where  it  empowers  the  master  to  sign  bills  of  lading  at  any 
rate  of  freight  In  the  cases  which  will  be  cited  on  the 
other  side  the  charterer  was  the  shipper,  and  as  he  was 

(o)  3  H.  &  N.  705. 
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party  to  two  eodtradtfl^  Hd  againft  him  tht  Iwgtr  oUigatioii       ign. 
would  be  binding.    As  to  the  fborth  and  sixth  pleas,  ibmre     ^'^^ 
was  no  lien  by  the  duuter-part?  even  aS  asainst  Hicks.    ^     »• 
liiat  flseikis  to  be  settled  by  the  case  of  AUagtr  y.  The 
St.  Katharme's  Dock  Camp€u^(a),    As  to  the  fifth  and 
seTenth  pleas,  the  custom  as  to  lien  is  only  stated  to  haye 
existed  in  England,  and  is  not  shewn  to  have  been  known 
to  the  shippers  at  Madras. — On  this  point  he  referred  to 
Rrchner  v.  Vmw  f *> 

MeBiih  (with  whom  was  Kemplay^  for  the  defendant — 
In  Older  to  understand  this  case  it  is  necessary  to  consider 
the  position  of  C.  Shand  &  Co.  The  captain  was  to  sign 
bills  of  lading  *<  without  prejudice  to  the  charter-party.** 
C«  8hand  &  Co.,  the  agents  of  the  charterer,  received 
orders  from  the  charterer  to  ship  sugars  and  to  draw  for 
the  price,  and  shipped  the  sugats  aeoordingty*  They 
shipped  under  the  charterer's  orden,  and  in  the  character 
of  agents  of  the  charterer  required  the  captain  to  sign  the 
bill  of  lading.  Now  in  Fogtef  ▼.  CoOy  (c)  and  OUku&n  v. 
MidHeton  {d)  it  was  decided  that  where  the  charterer's 
agent  has  procured  bills  of  lading  to  be  signed,  and  has 
indorsed  them  for  value,  the  shipowner  is  bound  to  deliver 
the  goods  to  the  indorsee  of  the  bill  of  lading  on  payment 
of  the  bill  of  lading  freight  The  power  to  sign  bilb  of 
lading  at  any  rate  of  freight  is  given  to  enable  the  shipper 
to  raise  money  on  the  bills  of  lading  from  third  persons. 
The  plaintiffs,  however,  merely  stand  in  the  position  of 
cfaarterere*  agenta  [itforliii,  B. — The  goods  belonged  to 
C*  Shand  &  Co»;  they  never  parted  with  the  posses- 
sion of  theni,  and  in  ibet  were  holding  adversely  to  the 

.  (a)  14  M.  &  W.  794.  (c)  3  H.  &  N.  705. 

(ft)  Privy  Council,  Mardi  16,         {d)  2  C.  B^  N.  S.  1S4. 
1S59. 
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1859.        charterer :  Turner  v.  The  Trusieee  of  the  Liverpool  Doch8{a).'\ 

V"^""^      The  bills  of  lading  were  to  be  "without  prejudice  to  the 

».  charter-party."     [Martin^  B. — That  means  without  preju- 
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dice  to  the  rights  of  the  shipowner  against  Hicks.]  "With- 
out prejudice"  means  without  prejudice  to  any  right  of 
lien.  C.  Shand  &  Co.  having  had  notice  of  the  charter- 
party,  the  principle  of  Faith  ▼.  The  East  India  Company  (b) 
applies.  In  GUdttanet  v.  Allen  (c)  the  charterers  shipped 
goods  of  their  own,  for  which  the  captain  signed  bills  of 
lading  at  a  specified  rate  of  freight.  Jervis,  C.  J.y  said : 
"  So  long  as  the  goods  remain  the  property  of  the  charterers, 
or  of  their  agents  they  are  liable  to  the  lump  freight  And 
I  do  not  think  the  clause  at  the  end  of  the  charter-party, 
authorizing  the  master  to  sign  bills  of  lading,  at  any  rate  of 
freight  without  prejudice  to  this  charter-party,  makes  any 
difference."  That  case  was  decided  upon  the  authority  of 
Small  V.  Moates  (d).  The  case  of  Alsager  ▼•  The  St,  Katha- 
rine*8  Dock  Company  was  cited  to  shew  that  there  is  no  lien 
under  the  charter-party.  There  is  a  difference  between  the 
charter-party  in  the  present  case  and  that  in  the  case  cited. 
The  expression  "  freight  to  be  paid  in  cash  at  two  months 
from  the  date  of  the  report"  is  merely  a  short  expression  to 
signify  that  the  freight  is  to  be  paid  in  cash  equal  to  cash 
at  two  montluy  that  is,  the  freight  is  to  be  paid  on  the 
unloading  and  right  delivery  of  the  cargo  in  cash. 

Blackburn  was  not  called  on  to  reply. 

Pollock,  C.  B. — The  plaintiffs  are  entitled  to  judg- 
ment. The  claim  is  to  have  the  goods  delivered  without 
reference  to  a  lien  which  might  have  existed  under  the 
charter-party  had  it  not  been  for  the  bill  of  lading.     The 

(a)  6  Exch.  543.  (c)  12  C.  B.  202.  220. 

lb)  4  B.  &  Aid.  630.  (tf)  9  Bing.  674. 
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defendant  says  the  plaintiff  was  aware  of  the  charter-party. 
Bat  there  is  a  distinction  between  this  case  and  FaUh  v. 
The  Eait  India  Company  {a).  In  that  case  there  was  fraud ;  ». 

here  none  is  found,  and  we  cannot  infer  it  Then,  what  is 
the  meaning  of  the  expression  ^'without  prejudice  to  this 
charter-party?"  It  means,  not  that  a  right  of  lien  must  be 
presumed,  but  that  the  charter-party  is  not  to  be  considered 
as  waived,  and  that  all  rights  created  by  it  are  to  exist  as  a 
matter  of  contract,  though  they  do  not  attach  on  the  goods 
by  way  of  lien. 

Martin,  B. — I  am  of  the  same  opinion.  If  the  goods 
were  Hicks's,  Mr.  MeUUKs  ailment  would  be  conclusive 
to  shew  that  the  right  of  the  shipowner  would  be  reg^ulated 
by  the  charter-party ;  that  is,  assuming  the  payment  *^  at 
two  months"  to  be  out  of  the  question,  he  would  have  had 
a  right  to  hold  the  goods  till  the  charter-party  freight  had 
been  paid.  The  provision  in  the  charter-party,  that  the 
captain  is  to  sign  bills  of  lading  **  at  any  rate  of  freight 
without  prejudice  to  the  charter-party,"  means  that  if 
the  captain  sign  bills  of  lading  at  a  lower  rate  of  freight, 
that  shall  not  affect  the  right  of  the  shipowner  to  recover 
the  sum  really  due  to  him.  Here  C.  Shand  &  Co.  were 
agents  of  Hicks,  the  charterer,  and  bought  goods,  intend- 
ing them  for  him,  but  declined  to  deliver,  or  transfer  the 
possession  of  them,  until  they  should  have  been  reimbursed 
the  cost  price.  The  question  is  whether,  as  between  them* 
selves  and  the  shipowner,  they  had  a  right  to  make  a  bargain 
that  the  goods  should  be  carried  for  less  than  the  charter- 
party  freight  I  think  they  had.  They  were  in  the  same 
position  as  any  third  party  would  have  been.  The  pos- 
session of  the  goods  by  C.  Shand  &  Co.  was,  as  it  were, 
adverse  to  Hicks.   The  baiigain  made  by  them  was  made  as 

(a)  4  B.  &  Aid.  630. 
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1859.       ^hii^  pcnoDft  for  their  own  advantage,  and  I  think  that  thej 
'^^'^*      were  not  bonnd,  as  agents  for  Hicks,  to  saciifitfd  their  own 


••  position  as  beinir  in  possession  of  irooda  which  they  had 
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for*  There  was  nothing  fraudulent  in  calling  on  the  cqytain 
to  sign  the  bills  of  lading  for  less  than  the  chartei^par^ 
fteight  It  may  be  that  the  property  in  the  gooda  had 
▼ested  in  Hicks;  but  C.  I^and  8c  Ca  had  a  right  to  pro- 
tect themselves  as  they  have  done. 

Bramwell,  B. — I  am  of  the  same  opinion.  The  ease 
is  concluded  by  Foster  v.  Colby  (a).  C.  Shand  &  Co. 
had  goods  which  they  might  have  shipped  or  not;  the 
captain  might  have  taken  the  goods  on  board  or  refused 
them ;  if  he  was  bound  to  take  them  the  case  is  the  stronger 
•  against  the  defendant  But,  aAoming  that  be  had  an 
option,  he  elected  to  take  them  on  certain  tenns^  and  it 
is  now  contended  that  he  was  not  bound  by  those  terms. 
That  cannot  be  the  law.  It  would  be  cootraiy  to  convenieoee 
and  common  sense.  If  the  goods  had  been  shipped  by 
Hicks  himself  and  the  bill  of  lading  had  been  indorsed  to 
the  present  pluntifis,  I  think  the  same  principles  woidd 
have  applied.  It  cannot  be  said  that  as  it  is  so  irrational 
to  pnt  the  shipowner's  agent  in  such  a  position^  that  the 
parties  cannot  be  supposed  to  hove  meant  what  they  bsj, 

Chaknbll,  B. — ^The  oaae  is  decided  by  Fodsr  v.  CbOy  (a). 
There  is  no  substantial  distinctioD  between  that  case  and  the 
preoent* 

Judgment  for  the  plainttfia. 

(a)  8  H.  &  N.  705. 
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1869. 


SnoDIK  v.   BoTCE.  Afay  12. 

XJECLARATION  for  goods  sold  and  delivered,  money  a  deed  of 

P"^»  «C.  underthe  224th 

Plea.— That  before  and  at  the  time  of  the  making  of  the  B^^ra^i^ 
deed  hereinafter  mentioned,  and  for  six  calendar  months  ?T^g4Q^^° 
and  upwards  next  immediately  before  the  suspension  of  ^^^^^  fifowidm 
payment  hereinafter  mentioned,  the  defendant  was  a  trader  tribatton  of  the 

debtor's  estate 

liable  to  become  bankrupt  within  the  meaning  of  the  statutes  in  the  same 
in  force  concerning  bankrupts,  and  resided  and  carried  on  Kekadbt^ml 
business  within  the  jurisdiction  of  the  London  District  Court  a^^eruun  day, 
of  Bankruptcy ;  and  that,  before  and  at  the  time  of  making  of  ^^^  '*J'^ 
the  said  deed,  the  defendant  was  indebted  to  divers  persona  »Tnng«ment 

^  most  proTide 

in  divers  sumfl  of  money,  and  was  then  unable  to  pay  the  for  the  die. 

•'  '^  -^  tribationofoff 

same  in  full ;  and  the  defendant,  before  the  making  of  the  the  debtor** 

estate,  but  a 

said  deed,  and  after  the  passing  and  coming  into  effect  of  bankrupt  is 
the  Bankrupt  Law  Consdidation  Act,  1849,  to  wit,  on  the  reuin  certain 
19th  May,  1858,  as  such  trader,  suspended  payment,  and  ^^fes:  Per 
afterwards,  by  deed  of  arrangement,  made  after  the  passing  ^^|[^  q' 
and  cominff  into  effect  of  the  said  last  mentioned  Act,  to  "f^  ^"""f^ 
wit,  on  the  Ist  June,  1868,  between  the  defendant  of  the  O.  B..  dis- 

sentiente. 

first  part,  W.  P.  Isaacson,  B.  B.  Whiteside,  J.  D*  Farmer 
and  W.  Denton  of  the  second  part ;  and  the  several  other 
persons  whose  names  and  seals  should  be  thereunto  set, 
being  creditors  of  the  defendant,  of  the  third  part ;  after 
reciting  (amongst  other  things)  that  it  had  been  agreed  that 
his  estate  and  effects  and  assets  should  be  wound  up,  liqui- 
dated fMid  administered  as  therein  and  herein  mentioned : 
It  was  witnessed  that  the  defendant  covenanted  with  the 
parties  thereto  of  the  second  part,  and  each  of  them,  that 
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he,  the  defendant,  would  carry  on  or  wind  up  his  business  in 
such  manner  as  the  said  parties  of  the  second  part  should 
direct  or  approve,  and  would,  during  the  continuance  of 
that  arrangement,  conduct  to  a  conclusion  the  liquidation 
of  all  the  business  and  afiairs  in  which  he  was  then  in- 
terested for  the  benefit  of  his  said  creditors,  and  would  use 
his  best  and  utmost  endeavours,  in  accordance  with  any 
directions  as  aforesaid,  to  sell  and  convert  into  money,  and 
collect  and  get  in  and  receive,  recover  and  liquidate,  all 
such  personal  estate,  debts,  monies,  goods  and  effects,  and 
other  interests  or  assets  belonging  or  owing  to,  or  to 
become  due,  owing  or  to  belong  to  him,  as  would  vest  in  or 
become  subject  to  the  disposition,  management,  control  or 
administration  of  the  Commissioners  in  bankruptcy,  or  of 
his  assignees  in  bankruptcy,  if  he  had  become  bankrupt  on 
the  said  19th  day  of  May  then  last  past,  and  obtained  his 
certificate  of  conformity  on  the  day  of  the  date  of  these 
presents;  and  it  was  by  the  said  deed  further  agreed  and 
declared  that  the  estate  and  effects  of  th^  defendant  should 
be  administered  under  the  inspectorship  of  the  parties 
thereto  of  the  second  part,  and  the  said  monies  and  assets 
should  be  payable  and  distributable  to  and  amongst,  and  for 
the  benefit  of,  the  creditors  of  the  defendant,  in  such  and 
the  same  manner  as  the  same  would  be  payable  and  distri- 
butable as  if  he  had  been  adjudicated  bankrupt  on  the  said 
19th  day  of  May  then  last  past,  and  as  if  the  respective 
debts  of  the  creditors,  parties  thereto,  had  been  debts  duly 
proved  under  the  said  bankruptcy  on  the  said  19th  day  of 
May,  so  as  not  to  prejudice  any  securities  of  any  creditor; 
and  it  was  by  the  said  deed  further  agreed  and  declared 
that  if,  at  any  time  before  the  final  settlement  and  liquida- 
tion of  the  defendant's  afiairs,  a  majority  in  value  of  the 
creditors,  parties  thereto,  whose  debts  should  not  have  been 
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fallj  satisfied,  should  so  reqaire,  the  defendant  should  assign 
to  such  persons  as  should  be  named,  in  trust  for  the  benefit 
of  the  creditors  of  the  defendant,  according  to  the  provi- 
sions therein  contained,  such  part  of  the  estate,  efiects  and 
assets  thereby  covenanted  to  be  liquidated  and  distributed, 
as  should  then  remain  undistributed,  in  trust  to  sell,  dispose 
and  convert  the  same  into  money,  and  to  receive  the  same, 
and  to  apply  the  produce  thereof  for  the  benefit  of  the  cre- 
ditors of  the  defendant  in  a  just  proportion,  according  to  the 
provisions  of  those  presents,  without  any  preference  or  pri- 
ority, and  in  full  satisfaction  thereof,  rendering  the  surplus 
(if  any)  after  full  satisfaction  of  the  said  debts  and  the 
expenses  of  the  trust,  to  the  defendant,  and  immediately 
upon  and  simultaneously  with  the  execution  of  such  deed 
or  deeds  of  assignment,  the  defendant  should,  by  force  of 
those  presents  alone,  be  released  and  discharged  from  all 
claims  and  demands  by  his  said  creditors  on  account  or  in 
respect  of  the  debts  due  to  such  creditors,  or  otherwise  in 
respect  of  the  premises,  and  these  presents  might  be  pleaded 
as  a  release  accordingly.  Provided  always,  and  it  was 
further  agreed  and  declared  by  the  said  deed,  that  in 
case  the  said  inspectors  should  at  any  time  before  a 
certain  day  certify  that  there  had  been  default  in  the 
observance  or  performance  of  the  covenants  therein  con- 
tained on  the  part  of  the  defendant,  or  that  a  sufficient 
proportion  of  the  defendant's  creditors  had  not  executed 
those  presents,  or  a  duplicate  thereof,  or  a  deed  of  similar 
efiect,  then  that  the  said  deed,  except  as  to  all  things 
theretofore  made  or  done  in  pursuance  thereof,  should  be 
void.  And  it  was  further  witnessed  by  the  smd  deed  that 
the  parties  thereto  of  the  third  part  did  each  of  them  cove- 
nant with  the  defendant  that  immediately  after  those  pre- 
sents should  be  discharged  from  the  said  last  mentioned 
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1850.  proviso  for  making  them  void»  or  after  the  iDq)ector8  should 
certify  that  the  said  liquidation  had  proceeded  sufficiently, 
and  suoh  an  assignment  (if  any)  as  should  be  required^  aa 
heretofore  mentioned^  should  have  been  made,  then  imme- 
diately and  simultaneously  with  either  of  the  siud  cases 
happening,  they,  the  creditor?,  parties  thereto,  would  re« 
lease  and  discbai^ge  the  defendant  from  all  and  all  manner 
of  actionsy  suits,  claims  and  demands  whatsoever,  for  or  by 
means  or  on  account  of  all  and  every  or  any  of  the  debts 
due  to  them,  the  said  creditors ;  and  that  in  either  of  the 
cases  aforesaid  that  covenant  might,  without  the  execu- 
tion of  any  deed  or  instrument  of  release,  be  pleaded  and 
given  in  evidence  against  the  said  creditors,  or  any  of 
them,  as  an  actual  release.  And,  further,  that  unless  and 
vntil  those  presenUt  should  become  void  by  virtue  of  the 
proviso  hereinbefore  mentioned  and  set  forth,  they,  the 
said  creditor^,  parties  thereto,  would  not  sue,  or  commence, 
or  prosecute  any  action  or  suit  against  the  defendant,  for 
pr  on  account  of  the  whole  or  any  part  of  the  debt  or  debts 
then  due  and  owing  by  the  defendant  to  the  said  creditors, 
parties  thereto,  or  any  of  them;  and  in  case  they,  the  said 
creditors,  or  any  or  either  of  them,  should  in  any  respect 
£ul  to  observe  that  covenant,  then  and  in  such  case,  and 
immediately  thereupon,  the  debt  of  the  creditor  by  whom 
such  covenant  should  fail  to  be  observed  should  become 
absolutely  forfeited  or  extinguished,  and  altogether  irreco^ 
verable  in  law  or  equity  ;  and  such  creditor  should  thence* 
forth  cefse  to  be  entitled  to  any  daim  or  demand  in  respect 
thereof  either  by  virtue  of  those  presents  pr  otherwise ;  and 
that  covenant  should  accordingly  operate  and  enure  and 
migh^  be  pleaded  in  bar  as  a  good  and  effectual  releaae  and 
discharge  of  such  debt  And  the  defendant  says  that  no  per- 
son became  a  creditor,  nor  were  there  any  personal  earnings 
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of  him,  the  de&ndaDt,  between  the  said  19Ui  May,  1858^  rad       1859. 
the  daj  of  the  date  of  the  said  deed ;  that  he  had  not  then 
aoj  real  estate,  and  thai  the  said  deed  provided  for  the 
distributioQ  of  all  his  estate  and  effects  among  all  his  cre^ 
ditors;  and  that  the  aaid  deed  was  duly  signed  and  executed 
by  him,  the  defendant,  and  sixHie^enths  of  his  creditors  in 
nnmher  and  valqe,  within  the  meaning  of  the  said  statute, 
as  was  duly  certified  by  the  said  inspectors ;  and  that  the 
said  deed  did  not  become  Yotd,  and  that  an  assignment  was 
duly  made  of  the  defendant's  estate  and  effects  to  trustees 
for  distribution  amongpst  all  his  creditors^  in  conformity  with 
the  said  deed ;  and  that  in  the  said  deed  it  was  stated  to 
be,  and  it  was  and  is,  an  arrangement  by  deed,  and  a  deed 
of  arrangement  between  the  defendant  and  his  creditor^ 
within  the  meaning  of  the  said  statute ;  and  that  the  said 
deed  and  assignment  always  have  been,  and  still  are^ 
respectively  in  force,  and  that  the  defendant  has  continually 
hitherto  observed  and  performed  and  fulfilled  the  same, 
and  diat  all  things  have  been  done  and  happened  and 
existed  tp  entitle  him  to  the  benefit  thereof.    And  the  de- 
fendant further  says  that  the  plaintiff,  at  the  time  of  the 
making  of  the  said  deed,  was  a  creditor  of  the  defendant  in 
respect  of  the  causes  of  action  in  the  declaration  mentioned 
within  the  moaning  of  the  said  statute,  and  that  the  debts 
in  the  declaration  mentioned  were  debts  due  from  the 
defendant  to  the  plaintiff  within  the  meaning  of  the  said 
deed,  and  in  respect  of  which  the  plaintiff  was  entitled  tq 
receive  payo^ent  according  to  the  said  deed ;  and  that  after 
the  suqiension  of  payment  by  the  defendant  and  the  making 
of  the  sud  deed  the  plaintiff  had  due  notice  thereof  respecr 
timely,  and  was  requested  to  execute  the  said  deed^  and 
migbi  and  couW  have  executed  the  same  if  he  would.  And 
th^  defendant  further  says  that  after  the  commencement  of 
this  suit,  and  within  three  months  fix)m  the  plaintiff  having 
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such  notice  as  last  aforesaid  of  the  defendant's  sud  suspen- 
sion of  payment  and  of  the  making  of  the  said  deed,  to 
wit,  on  the  16th  day  of  July,  1858,  the  said  London  Dis- 
trict Court  of  Bankruptcy,  upon  the  petition  of  the  defend- 
ant, being  such  trader  as  aforesdd,  duly  certified  that  the 
said  deed  of  arrangement  was  duly  signed  by  and  on  behalf 
of  such  majority  of  the  defendant's  creditors  as  is  required 
by  the  said  statute,  the  plaintiff  having  had  (and  the  de- 
fendant avers  that  he  had)  fourteen  days'  notice  of  the 
intended  application  for  the  said  last  mentioned  certificate, 
whereby  and  by  reason  of  the  premises,  and  by  force  of  the 
statute  in  that  behalf,  the  said  deed  of  arrangement  then 
became  and  was,  and  is,  binding  and  obligatory  on  the 
plaintiff,  and  the  defendant  has  been  and  is  released  and 
discharged  icom  the  causes  of  action  in  the  declaration 
mentioned. 

Demurrer  and  joinder  therein. 

Aspland  argued  in  support  of  the  demiurer  in  last  Hilary 
Term  (Jan.  17)  (a). — The  plea  is  bad  on  several  grounds. 
First,  the  deed,  which  is  a  deed  of  arrangement  under  the 
224th  section  of  the  12  &  13  Vict  c.  106,  does  not  provide 
for  the  distribution  of  all  the  defendant's  estate  amongst  all 
his  creditors.  The  estate  is  distributable  in  the  same  man- 
ner as  if  the  defendant  had  been  adjudicated  bankrupt  on 
the  19th  May  last.  But  in  the  case  of  bankruptcy  the 
defendant  would  be  entitled  to  retain,  for  the  use  of  himself 
and  his  family,  under  the  name  of  excepted  articles,  such 
articles  of  household  furniture,  and  tools,  implements  of 
trade  and  other  like  necessaries  as  he  should  specify  and 
select,  not  exceeding  in  the  whole  the  value  of  20L: 
17  &  18  Vict,  c  119,  s.  25.    March  v.  Warwick  {b)  de- 

(a)  Before  PoOock,  C.  B.,  Afarftn,  B.,  WaUon,  B.,  and  ChanneU,  B. 

(b)  1  H.  &  N.  158. 
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cided  that  a  deed  of  arrangement  which  excepts  irom  the 
assignment  the  wearing  apparel  of  the  debtor  and  his  family 
is  void.     Cooper  v.  Thornton  (a)  and  Bloomer  v.  Darke  {b) 
are  also  authorities  that  a  deed  of  arrangement  must  pro- 
vide for  the   entire  distribution  of  the  trader's  estate. 
Besides,  this  deed  does  not  provide  for  the  distribution  of 
the  defendant's  real  estate,  or  of  his  personal  earnings, 
between  the  19th  May  and  the  date  of  the  deed.     The 
averment  in  the  plea  that  he  had  no  real  estate  and  that  he 
earned  nothing  during  that  period,  does  not  remove  this 
objection.     The  deed  ought  to  be  good  on  the  face  of  it  at 
the  time  it  is  intended  for  execution,  and  the  plainti£F  might 
lawfully  refuse  to  execute  such  a  deed.     Again,  the  estate 
is  not  distributable  amongst  all  the  creditors  but  those  only 
who  execute  the  deed.     In  Larpent  v.  Bibby  {c)  Parke,  B., 
expressed  a  strong   opinion  that  such  a  deed  is  void. 
Secondly,  the  deed  contains  a  covenant  by  the  defendant 
with  his  trustees  that  he  will  carry  on  his  business  for  the 
benefit  of  his  creditors.     The  effect  of  this  covenant  is  to 
render,  not  only  those  creditors  who  execute  the  deed,  but 
also  the  non-executing  creditors,  partners  in  the  business. 
Otoen  V.  Body  (d)  shews  that  a  deed  which  contains  such  a 
stipulation  is  not  valid  against  the  creditors  who  do  not 
execute  it     Thirdly,  the  deed  provides  that  if,  at  any  time 
before  the  liquidation  of  the  defendant's  affairs,  a  majority 
in  value  of  the  creditors,  parties  thereto,  should  so  require, . 
the   defendant   would  assign  the   undistributed  estate  to 
trustees  for  the  benefit  of  his  creditors,  and  that  immediately 
upon  such  assignment  the  defendant  should  be  released 
from  all  claims.     That  is  not  binding  on  creditors  who  are 
not  parties  to  the  deed.     A  plea  setting  up  such  a  deed 

(a)  1  E.  &  B.  544.  also  Taylor  v.  Pearse^  2  H.  &  N. 

(ft)  2  C.  K,  N.  S.,  165.  86. 

(e)  5  H.  L.  Cas.  481.     See  (d)  6  A.  k  £.  28. 

VOL.  IV. — N.  S.  D  D  EXCH. 
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must  shew  that  it  amounts  to  a  release :  Tabor  v.  Edwards  (ay 
In  Macnaught  v.  Bu88ell{b)  the  deed  contained  a  coYenant 
that  the  creditors  would  not  take  any  proceedings  at  law 
against  the  defendant ;  but  Che  Court  held  that  valid  be- 
cause it  was  confined  to  the  creditors  who  executed  the 
deed. 

Thruppf  in  support  of  the  plea. — With  respect  to  the 
first  objection,  the  language  of  this  deed  is  substantially  the 
same  as  in  the  cases  of  Macnaught  v.  Russell  {b)  and  Irving 
V.  Grag  (c).  The  deed  contemplates  that  all  creditors  will 
become  parties  either  by  their  execution  of  it  or  by  opera- 
tion of  law.  In  March  ▼•  Warwick  {d)  the  deed,  by  its 
terms,  expressly  excepted  the  wearing  apparel  of  the  debtor 
and  his  &mily.  In  Cooper  v.  Thornton  (e)  the  trustees  to 
whom  the  debtor's  estate  was  assigned  were  empowered  to 
return  him  effects  to  the  value  of  20L  In  Bloomer  v. 
Darke  (/)  and  Tabor  v.  Edwards  (a),  there  was  merely  a 
general  averment  that  all  things  were  done  to  make  the 
deed  obligatory  on  the  creditors.  This  plea  avers  that 
there  was  no  real  estate,  and,  if  there  had  been,  the 
language  of  the  deed  is  sufficient  to  convey  it  As  to  the 
objection  that,  by  this  deed,  the  creditors  who  have  not 
executed  it  may  be  made  partners  in  the  defendant's  busi- 
ness, the  statute  contemplates  the  trader^s  business  being 
carried  on  for  the  benefit  of  his  creditors. 

Asplandy  in  reply,  referred  to  Ex  parte  Calvert  (g). 

Martin,  B.,  now  said: — The  judgment  which  I  am 
about  to  deliver  is  that  of  my  brothers  Watson  and  ChanneU 

(a)  4  C.  B.,  N.  S.,  1.  (e)   1  E.  &  B.  544. 

(ft)  1  H.  &  N.  611.  (/)  2  C.  B.,  N.  S.,  165. 

(e)  8  H.  &  N.  84.  {g)  27  L.  J.  Bank.  42. 
(d)  I  H.  &  N.  158. 
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and  myself.  The  action  was  brought  to  recover  a  debt, 
and  the  defendant  pleaded  a  deed  of  arrangement  under 
the  224th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849.  The  deed  is  in  a  form  which  I  have  never  seen 
before.  It  is  not  a  conveyance  of  the  trader's  property, 
but  it  is  a  covenant  by  him  with  his  trustees  that  he  would 
collect,  get  in  and  receive,  recover  and  liquidate  all  such 
personal  estate,  debts,  monies,  goods  and  effects,  and  other 
interests  or  assets  belonging  or  owing  to,  or  to  become  due, 
owing,  or  to  belong  to  him  as  would  vest  in  or  become  sub- 
ject to  the  disposition,  management,  control  or  administra- 
tion of  the  commissioners  in  bankruptcy,  or  of  his  assignees 
in  bankruptcy,  as  if  he  had  become  bankrupt  on  the  19th 
of  May  then  last.  Therefore  the  deed  is  nothing  more 
than  a  covenant  by  himself,  confined  to  his  personal  estate 
and  effects,  which  would  vest  in  his  assignees  if  he  had 
become  bankrupt  on  a  certain  day,  and  the  objection  which 
might  arise  on  account  of  the  omission  to  mention  real 
estate,  is  supposed  to  be  met  by  an  averment  that  he  had 
none.  No  doubt  the  clauses  in  the  Act  are  very  difficult 
of  construction,  but  we  think  that  this  case  is  concluded  by 
the  decisions  in  the  Court  of  Queen's  Bench  and  in  this 
Court  The  case  in  this  Court,  March  v.  Warwick  (a), 
decided  that  a  deed  of  arrangement  which  excepts  from  the 
assignment  the  wearing  apparel  of  the  debtor  and  his  family 
is  void.  The  case  in  the  Court  of  Queen's  Bench,  Cooper 
V.  TharnUm  (6),  decided  that  a  deed  which  conveys  the 
whole  of  the  debtor's  estate  to  trustees,  but  empowers 
them  to  give  back  to  the  debtor  effects  to  the  value  of  202. 
is  also  void.  It  seems  to  my  brothers  Watson  and  Channel^ 
and  myself,  that  these  two  cases  taken  together  decide 
this  case,  for  under  a  bankruptcy  the  necessary  wearing 

(a)  1  H.  &  N.  158.  (5)  1  E.  ft  B.  544. 
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apparel  of  the  bankrupt  is  reserved  to  him ;  and,  therefore, 
the  covenant  in  this  deed  does  not  extend  to  that.  If  those 
cases  are  law,  this  deed  is  void.  I  myself  think  that  there 
are  several  other  objections  to  the  deed,  but  it  is  not  neces- 
sary to  mention  them.  There  will  therefore  be  judgment  for 
the  plaintiffs. 

Pollock,  C.  B. — I  differ  in  opinion  from  the  rest  of  the 
Court.  The  only  difficulty  I  have  had  is  on  account  of 
the  general  nature  of  the  deed.  It  certainly  is  not  an 
assignment — whether  it  is  an  arrangement  under  the  statute 
is  another  question.  The  object  of  the  statute  was  to  give 
effect  to  certain  deeds  therein  mentioned,  some  of  which 
are  deeds  of  inspection,  where  undoubtedly  there  is  not  an 
actual  assignment,  but  power  is  given  to  certain  inspectors 
to  dispose  of  the  property,  which  in  reality  has  the  effect 
of  an  assignment  It  is  difficult  not  to  come  to  the  conclu- 
sion that  the  statute  meant  to  give  effect  to  such  deeds ; 
and  I  do  not  discover  anything  in  the  Act  which  makes  it 
necessary  that  the  property  should  be  actually  assigned. 
With  respect  to  the  objection  that  here  there  is  onlj'  a 
covenant  to  convey  so  much  of  the  property  as  would  pass 
under  the  bankrupt  law,  I  beg  to  express  my  dissent.  I  do 
not  propose  to  discuss  the  case,  but  briefly  to  state  the 
reasons  why  I  capnot  assent  to  the  view  taken  by  the  rest 
of  the  Court.  The  question  turns  upon  the  construction 
of  the  12  &  13  Vict.  c.  106,  which  is  intituled  ''An  Act 
to  amend  and  consolidate  the  laws  relating  to  bankrupts ;" 
and  there  is  then  a  re-enactment  of  all  that  belongs  to  the 
administration  of  the  bankrupt  law.  There  are  clauses 
with  respect  to  the  Commissioners  who  are  to  administer 
the  law,  with  respect  to  the  registrars,  the  accountants, 
official  assignees,  fees,  salaries,  the  building  in  which  the 
court  is  to  be  held ;  and  so  it  goes  through  the  entire  code 
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of  bankrupt  law.     The  matter  immediately  preceding  the        1869. 
224tb  section  is  *<with  respect  to  arrangements  between 
debtors  and  their  creditors  under  the  superintendence  and 
control  of  the  Court  f  and  then  the  statute  goes  on  "  with 
respect  to  arrangements  by  deed,"  and  I  think  that  the 
legislature  contemplated  any  species  of  arrangement  what- 
ever; that  isy  any  arrangement  by  which  the  creditors  may 
be  satisfied  without  having  recourse  to  the  bankrupt  law 
enacted  in  the  former  part  of  the  statute.   There  is  nothing 
in  the  224th  section  which  makes  an  actual  assignment 
necessary ;  and  it  appears  to  me  to  apply  to  any  arrange- 
ment, whether  by  deed  of  this  description  or  by  actual 
assignment,  with  which  a  certain  number  of  the  creditors 
would  be  satisfied.     The  objection  made  upon  this  head  is 
that  the  arrangement  is  only  in  respect  of  so  much  of  the 
property  as  would  be  distributed  under  the  bankruptcy. 
Now,  whatever  may  have  been  decided  as  to  a  power  to 
retain  or  to  give  back  a  part  of  the  property,  I  cannot 
assent  to  this, —  that  when  in  a  statute  providing  for  the 
distribution  of  a  debtor's  property  according  to  certain 
rules  in  bankruptcy  we  find  facilities  given  for  arrangement 
without  recourse  to  the  bankrupt  law,  we  should  hold  that 
arrangement  bad  which,  in  the  distribution  and  division  of 
the  property,  follows  the  very  law  to  which  these  provisions 
for  arrangement  are  appended  in  the  statute  in  which  we 
find  this  mode  of  doing  without  the  bankrupt  law.     This 
arrangement  is  made  in  the  pure  spirit  of  the  banknipt 
law,  to  divide  all  that  a  bankruptcy  would  divide;   and 
I  cannot  think  that  when  the  act  of  parliament  intended 
that  arrangements  should  have  efiect  given  to  them,  a  deed 
of  this  kind,  which  professes  to  follow  the  very  result  of  the 
bankruptcy  code,  is,  in  point  of  law,  void.     I  am  sorry  to 
differ  firom  the  rest  of  the  Court ;  but  I  cannot  come  to  this 
conclusion    that  what  the  statute  says  in  the  former  part 
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of  it  should  become  wrong  when  carried  out  bj  deed  of 
arrangement  or  inspection.  For  these  reasons  I  am  not 
prepared  to  saj  this  deed  is  void. 

Judgment  for  the  pldnliff. 


Jlay5. 


Elizabeth  Langton  v,  Higgins. 


In  Januirj,  J.  HE  first  count  of  the  declaration  was  in  detinue  fur 
■greed  to  fell  cases  and  bottles  of  oil  of  peppermint  The  second  count 
yJhVcrop*of    was  in  trover  for  the  same  goods. 

^infj^on  Pleas.-First :  not  guilty.  Secondly :  that  the  goods 
**jf  ^*™*  *°  *^**  were  not,  nor  were  any  or  either  of  them,  the  plaintiff's  as 

perponnd.    In  alleged. 
September  C.  ®  ^ 

wrote  to  the  At  the  trial,  before  Martin^  B.,  at  the  London  sittings 

pluntiff  for 

bottles  to  put  after  last  Hilary  Term,  the  following  facts  appeared : — ^The 
Tbe  plaintiff  plaintiff  was  a  wholesale  druggist  in  London,  and  the 
and  Craving'  defendant  was  a  wholesale  druggist  at  Liverpool  For 
oirpa^tt  kT  Qi&i^y  years  past  the  plaintiff  had  been  in  the  habit  of  con- 
tracting with  one  Carter,  a  farmer  at  Leverington  in  Cam« 
bridgeshire,  for  the  purchase  of  all  the  oil  of  peppermint  to 
be  distilled  from  the  crop  of  peppermint  which  might  be 
grown  on  his  farm  in  that  year.  The  contracts  were  made 
in  the  early  part  of  the  year,  and  Carter  obtained  firom  the 
bottiM^e  sold   plaintiff  advances  in  respect  of  them.  On  the  27th  January, 

1858,  the  plaintiff  and  Carter  entered  into  the  following 

agreement: — 

«  London,  Jan.  27lh,  1858. 

''The  undersigned,   Frederick    Carter  of  Leverington^ 


the  plaintiff's 
bottles,  label- 
led tbem  with 
the  weiffht, 
and  maae  out 
invoices. 
Before,  how- 
ever, be  had 
completed  tbe 


and  delivered 

several  of 

them  to  the 

defendant* 

Tbe  plaintiff 

had  ror  many 

Tears  past 

bought  of  C. bis 

crop  of  oil  of 

peppermint,  and  it  was  usual  for  C,  when  the  bottles  were  filled,  to  deliver  them  to  a  carrier  to 

take  to  a  railway  station.     In  detinue,  by  the  plaintiff  against  the  defendant,  for  tbe  bottles 

of  oil  of  pepi 

was  an  act  of 


ppermint  delivered  to  him  : — Held,  that  the  putting  the  oil  hi  tbe  plaintiff's  bottles 
>f^appropriation  which  vested  tbe  property  in  the  plaintiff. 
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agrees  to  sell  to  Messrs.  William  Langton  &  Ca,  of  London^ 
the  whole  of  his  crop  of  oil  of  peppermint  grown  in  the 
year  1858,  at  the  rate  of  21«.  per  tb.  „   <"• 

**  But  should  the  said  crop  amount  to  250  bottles  of  oil, 
he  agrees  to  deduct  GcL  per  tb.  from  the  said  21«.  and 
above  that  quantity  1«.  per  tfo.,  provided  the  Messrs. 
Langton  find  the  said  21«.  per  tb.  is  more  than  they  can 
reasonably  afford. 

''This agreement  is  made  upon  the  condition  that  Messrs. 

Langton  &  Co.  advance  the  said  Frederick  Carter  1000/. 

on  account  of  the  above  named  crop,  and  pay  the  amount 

due  at  the  time  of  delivery  by  two»  four  and  six  months 

bills. 

"  Fred.  Carter." 

Previously  to  this  agreement  advances  had  been  made 
by  the  plaintiff  to  Carter  to  the  extent  of  310/.,  and  on  the 
day  the  agreement  was  signed  Carter  gave  to  the  plaintiff 
a  bill  of  sale  of  his  live  and  dead  stock,  crop  of  oil  of 
peppermint,  crops  of  com,  furniture,  &c.,  as  a  security  for 
the  310il  and  further  advances  to  the  extent  of  lOOOil  It 
was  usual  for  the  plaintiff  to  send  to  Carter  bottles  to  be 
filled  with  the  oil  of  peppermint,  and,  in  September,  Carter 
applied  for  the  bottles  and  some  gut-skin  to  cover  them. 
The  plaintiff  accordingly  sent  him  two  gross  of  bottles  with 
gut-skin.  On  the  8th  of  October,  Carter  wrote  to  the 
plaintiff,  ''We  shall  lose  no  time  in  getting  the  oil  off.*' 
It  was  the  business  of  Mrs.  Carter  to  put  the  oil  of  pepper* 
mint  in  the  bottles,  which,  as  on  previous  occasions,  she 
did  in  the  following  manner. — She  first  weighed  the  empty 
bottles  and  then  filled  them  with  the  oil.  She  then  weighed 
them  again,  having  previously  marked  the  tare  and  weight 
of  each  bottle  on  a  piece  of  paper  pasted  on  it.  She 
then  marked  the  gross  weight  of  the  oil  and  the  bottle, 
and  added  them  together  on  the  same  paper.     She  then 
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subtracted  the  tare  and  placed  the  net  weight  and  the 
number  of  the  bottle  upon  the  p$per  and  laid  the  bottle 
„   »•  aside.     After  the  bottles  were  filled,  by  Carter's  direction, 

UIQQXSI.  " 

she  made  out  invoices  and  address  cards,  which  she  placed 
in  Carter's  desk.  She  was  engaged  in  these  operations 
about  nine  days,  and  finished  on  the  29th  of  September. 
On  all  previous  occasions,  the  bottles,  when  filled,  w^re 
placed  in  cases  and  delivered  to  a  carrier  to  take  to  the 
railway  station,  to  be  forwarded  to  the  plaintiff  in  London. 
Carter  left  his  home  on  the  15th  of  October  and  has  not 
since  been  heard  of.  The  defendant  purchased  of  Carter 
fifteen  cases  of  the  oil  of  peppermint,  nine  of  which  were 
delivered  to  him  at  Liverpool  on  the  16  th  of  September, 
and  the  others  on  the  23rd. 

It  was  submitted  on  behalf  of  the  defendant  that  under 
these  circumstances  the  property  in  the  oil  of  peppermint 
did  not  vest  in  the  plaintiff.  The  learned  Judge  directed 
a  verdict  for  the  plaintiff  for  626il  15«.,  reserving  leave  to 
the  defendant  to  move  to  enter  a  nonsuit,  or  to  reduce  the 
amount  to  the  value  of  the  bottles. 

Edward  JameSy  in  the  present  Term,  obtained  a  rule  nisi 
accordingly ;  against  which 

Atherton  and  Quain  shewed  cause. — The  property  in  the 
oil  of  peppermint  vested  in  the  plaintiff  by  the  agreement 
of  the  27th  January,  1858.  That  is  an  absolute  sale  to 
him  of  all  the  oil  of  peppermint  grown  on  the  vendor*s 
farm  in  that  year.  It  will  perhaps  be  aigued  that,  as  the 
agreement  was  made  in  January,  and  according  to  the 
ordinary  course  of  events  the  oil  of  peppermint  would  not 
be  in  existence  until  the  September  following,  no  property 
in  the  particular  commodity  passed  by  that  contract.  But, 
at  all  events,  what  was  done  in  September,  coupled  with 
the  agreement,  was  sufficient  to  pass  the  property.     At  the 


V. 

HlOOIHS. 
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vendor's  request  the  plaintifF  sent  his  bottles  which  were  1859. 
filled  with  the  oil  of  peppermint,  and  invoices  were  made  ^^^ 
out  to  him.  That  is  a  sufficient  appropriation.  In  Aldridge 
V.  Johnson  (a)  the  plaintiff  agreed  with  E.  to  purchase  of 
him  100  out  of  200  quarters  of  barley,  which  the  plaintiff 
had  seen  in  bulk  and  approved  of,  and  he  paid  part  of  the 
price.  It  was  agreed  that  xhp  plaintiff  should  send  sacks 
for  the  barley,  and  that  K.  should  fill  the  sacks  with  the 
barley,  take  them  to  a  railway,  place  them  upon  trucks 
there  firee  of  charge  and  send  them  to  the  plaintiff.  The 
plaintiff  sent  sacks  enough  for  a  part  only  of  the  100 
quarters:  those  E.  filled,  and  he  also  endeavoured  to  find 
trucks  for  them,  but  was  unable*  to  do  so.  The  plaintiff 
repeatedly  sent  to  E.  demanding  the  barley.  K.  finally 
detained  it,  and  emptied  the  barley  fi-om  the  sacks  into  the 
bulk.  It  was  held  by  Lord  Campbell^  C.  J.,  Coleridge^  J., 
and  Erky  J.,  that  the  portion  of  the  barley  put  into  the 
sacks  passed  to  the  plaintiff.  So  here,  the  property  passed 
when  the  oil  of  peppermint  was  put  into  the  pluntiff^s 
bottles.  If  the  assent  of  the  plaintiff  was  necessary,  there 
is  sufficient  evidence  of  it.  This  is  not  like  the  case  of  a 
purchase  of  something  not  then  in  esse,  and  which  must 
conform  to  a  certain  description.  In  such  case  there  is 
reason  for  requiring  the  approval  of  the  purchaser  in  order 
to  vest  the  property  in  him,  for  otherwise  he  might  be 
bound  to  pay  for  an  article  which  did  not  correspond  with 
his  order.  Here  there  was  a  sale  to  the  plaintiff  of  the 
whole  crop  of  oil  of  peppermint  grown  on  the  particular 
farm,  and  the  moment  it  was  obtained  he  was  bound  to 
accept  it,  whatever  might  be  its  quality.  The  result  of  the 
authorities  is  that,  in  the  case  of  a  sale  of  unascertained 
goods,  the  property  passes  immediately  they  are  ascertained 
and  appropriated :  Chitty  on  Contracts,  p.  342,  6tb  ed. — 

(a)  7  E.  &  B.  885. 


405 


406  £XCHKQU£R   REPORTS. 

1869.        1*bej  also  aigued  that  the  property  passed  by  the  bill  of 
sale,  citing  Fetch  v.  Tutin  (a). 


LiaoTOH 

V, 

Hiaaiira. 


Edward  James  and  Leqfrie  Temple,  in  support  of  the 
rule. — In  order  to  pass  the  property,  there  must  have  been 
an  appropriation  by  the  vendor,  with  the  assent  of  the 
vendee.  Again,  if  any  act  remained  to  be  done  on  the 
part  of  the  vendor  the  property  would  not  pass:  Smith's 
Mercantile  Law,  p.  465,  6th  ed.  There  was  no  appro- 
priation. It  is  true  that  the  oil  of  peppermint  was  put  into 
bottles  belonging  to  the  plaintiff,  but  the  invoices  were  not 
made  out  until  all  the  bottles  were  filled,  which  was  on  the 
29th  September ;  and  on  the  23rd  September  nine  cases 
of  the  oil  of  peppermint  had  been  sent  to  the  defendant. 
The  bottles  were  not  filled  with  the  intention  of  sending 
them  to  the  plaintiff;  and  until  they  were  packed  and 
delivered  to  the  carrier  the  property  would  not  pass. 
Turner  v.  TTie  TruUeee  of  the  Liverpool  Docks,  shews  that 
notwithstanding  a  delivery  to  a  carrier,  the  vendor  may 
reserve  to  himself  a  jus  disponendi  of  the  goods.  [Martin, 
B* — Under  this  contract  all  that  the  vendor  was  bound  to 
do  was  to  put  the  oil  of  peppermint  in  the  bottles,  and  upon 
that  being  done  the  property  in  it  vested  in  the  plaintiff.] 
The  course  of  dealing  between  the  parties  had  been  for  the 
vendor  to  deliver  the  oil  of  peppermint  to  a  carrier  to  take 
to  the  railway  station;  and  if  this  had  been  a  question 
between  the  vendor  and  vendee,  the  contract  being  silent 
upon  the  subject,  it  is  clear  that  the  usage  would  prevail. 
Aldridge  v.  Johnson  (b)  differs  materially  from  the  present 
case.  There  the  vendee  ascertained  that  a  portion  of  the 
barley  had  been  put  into  the  sacks  and  required  that  they 
should  be  sent  to  him ;  the  vendor  applied  at  the  railway 

(a)  15  M.  &  W.  1 10.  (b)  7  E.  &  B.  885. 
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Station  for  trucks  to  convey  them  to  the  plaintiff,  but  was       1869. 
unable  to  get  any.    According  to  the  report  of  that  case  in      ^"^^^"^^ 
the  Law  Journal  (aV  ErU^  J.,  said : — *'  As  soon  as  the  vendor  «. 

HlOOIHS, 

had  done  an  outward  act  indicating  his  election,  viz.  by 
filling  the  sacks  and  direcHng  them  to  he  sent  to  the  railway, 
the  property  passed."  So  in  this  case,  there  was  a  further  act 
to  be  done  after  the  bottles  were  filled,  viz.,  the  delivery  of 
them  to  a  carrier  to  take  to  the  railway  station.  [Polhck, 
C.  B. — In  the  acknowledged  and  sanctioned  Reports  of 
Ellis  and  Blackburn,  Erk,  J.,  is  stated  to  have  said: — 
''Here  was  an  ascertained  bulk,  of  which  the  plaintiff 
agreed  to  buy  about  half.  It  was  left  to  the  bankrupt  (the 
vendor)  to  decide  what  portion  should  be  delivered  under 
that  contract.  As  soon  as  he  does  that,  his  election  has 
been  indicated:  the  decisive  act  was  putting  tJie  portion  into 
the  sachsJ^  The  question  in  these  cases  is,  what  is  the 
intention  of  the  parties  to  be  collected  from  the  contract 
and  their  course  of  dealing.  If  there  is  no  intention  of 
passing  the  property  until  something  is  done  by  the  vendor 
before  delivery  of  possession,  the  property  does  not  pass  until 
that  act  is  done :  Logan  v.  Le  Mesurier  (ft),  Acraman  v. 
Morrice  (c). 

Pollock,  C.  6. — ^The  rule  must  be  discharged.  My 
judgment  is  founded  upon  the  decision  in  Aldridge  v.  John-- 
son  {d)j  viz.,  that  the  putting  the  barley  into  the  sacks 
was  an  appropriation  which  passed  the  property.  I  doubt 
whether  it  was  necessary  to  tie  up  the  sacks,  or  do  anything 
more  than  put  the  barley  in  them ;  as  when  goods  are  put 
on  board  a  ship  it  is  not  necessary  to  stow  down  the  hatch- 
way :  the  filling  the  sacks  with  the  barley  was  a  decisive  act 
of  appropriation  and  delivery.     Here,  it  must  be  taken  that 

(a)  26  L.  J.,  Q.  B.,  296.  (c)  8  C.  B.  449. 

(h)  6  Moore  P.  C.  116.  (d)  7  E.  &  B.  885. 
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1869.        ^i^Bt  Mrs.  Carter  did  was  the  act  of  Carter,  and  I  am  of 
^■*^"^'^^*^      opinion  that  the  putting  the  oil  of  pepperment  into  the 
V.  bottles  was  the  same  thini;  as  delivering  it  to  the  plaintiff. 

Martin,  B. —  I  am  of  the  same  opinion.  Taking  the 
language  of  the  judgment  in  Aldridge  v.  Johnson  to  have 
been  as  reported  in  Ellis  and  Blackburn,  viz.,  that  the  con- 
tract was  complete  so  as  to  vest  the  property  in  the  plaintiff 
as  soon  as  the  barley  was  put  into  the  sacks,  I  think  that 
case  was  rightly  decided.  It  seems  to  me  that  the  law  on 
this  subject  is  correctly  laid  down  in  the  case  of  Logan  v. 
Le  Mesurier  (a).  The  defendant's  counsel  chiefly  founded 
their  argument  upon  the  obligation  of  the  vendor  to  deliver 
the  goods  to  the  carrier  to  convey  them  to  the  railway 
station.  If  they  had  established  that,  it  might  have  altered 
the  case,  but  they  have  failed  to  do  so.  In  my  opinion, 
when  two  parties  enter  into  a  contract  and  put  it  into 
writing,  that  writing  determines  the  terms  of  their  bargain  ; 
and  they  cannot  add  to  it  by  shewing  that  at  the  time  the 
contract  was  made,  they  had  been  accustomed  to  do  some* 
thing  further,  still  less  by  shewing  that  something  further 
was  usually  done  by  the  vendor.  However,  I  found  my 
judgment  on  one  of  the  most  useful  rules  in  the  law,  viz., 
that  when  parties  have  put  their  contract  into  writing, 
that  writing  determines  what  the  bargain  is.  Here  there 
is  a  contract  by  which  the  party  signing  it  agrees  to  sell 
to  the  plaintiff  the  whole  of  his  crop  of  oil  of  peppermint 
grown  in  the  year  1858,  at  the  rate  of  21 5.  per  pound. 
In  my  judgment,  when  that  crop  was  weighed  and 
placed  in  the  bottles  of  the  plaintiff,  the  property  vested 
in  her.  The  rule  of  law  is,  that  where  the  article  cor- 
responds with  that  agreed  to  be  sold,  and  everything  which 

(a)  GMuoreP.  C.  116. 
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is  to  be  done  by  the  vendor,  is  done  by  him,  the  property        1859, 
passes  to  tbe  vendee  and  he  is  liable  for  the  price.     That 
will  be  found  in  Shep.  Touch,  p.  224,  225. 


Bramwell,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  dischaiged.  The  contract  is  to  sell  the  whole  of  the 
vendor's  crop  of  oil  of  peppermint  grown  in  a  certain  year. 
I  do  not  think  that  when  the  oil  was  made  the  property 
passed, — possibly  there  ro^y  have  been  an  obligatio  ccrti 
corporis ;  but  it  appears  to  me  that  when  the  oil  was  put 
into  the  plaintiff's  bottles  the  property  in  it  vested  in  her. 
I  do  not  dissent  from  what  was  said  by  my  brother  Martin 
with  respect  to  the  delivery  to  a  carrier.  It  may  be  that 
the  vendor  would  be  bound  to  sh6w  some  act  of  delivery 
before  he  could  sue  for  the  price ;  but  however  that  may 
be,  I  am  of  opinion  that  the  property  vested  in  the  plaintiff 
when  the  oil  was  put  into  her  bottles.  Looking  at  the 
principle,  there  ought  to  be  no  doubt  A  person  agrees  to 
buy  a  certain  article,  and  sends  his  bottles  to  the  seller  to 
put  the  article  into.  The  seller  puts  the  article  into  the 
buyer's  bottles,  then  is  there  any  rule  to  say  that  the  pro« 
perty  does  not  pass  ?  The  buyer  in  effect  says,  **  I  will 
trust  you  to  deliver  into  my  bottles,  and  by  that  means  to 
appropriate  to  me,  the  article  which  I  have  bought  of  you." 
On  the  other  hand  the  seller  must  be  taken  to  say,  '*  You 
have  sent  your  bottles  and  I  will  put  the  article  in  them  for 
you."  In  all  reason,  when  a  vendee  sends  his  ship,  or  cart, 
or  cask,  or  bottle  to  the  vendor,  and  he  puts  the  article  sold 
into  it,  that  is  a  delivery  to  the  vendee.  If  we  could 
suppose  the  case  of  a  metal  vessel  filled  with  a  commodity 
which  rendered  the  vessel  useless  for  subsequent  purposes, 
it  would  be  monstrous  if  the  vendor  could  say  **  I  have 
destroyed  your  vessel  by  putting  into  it  the  article  you 
purchased,  but  still  the  property  in  the  article  never  passed 
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to  you.**     Or  suppose  a  vendor  was  to  deliver  a  ton  of  coals 
into  the  vendee's  cellar,  could  he  say  ^^  I  have  put  the  coals 
*•  in  your  cellar,  but  I  have  a  right  to  take  them  away  again  ?* 

But,  independently  of  reason,  there  is  an  authority  on  the 
subject  In  Blackburn  on  Contracts,  it  is  said  that  the 
property  does  not  pass  unless  there  is  an  intention  to  pass  it, 
and  various  cases  are  cited  in  support  of  that  position.  It 
is  then  said,  p.  151,  that  two  rules  have  been  laid  down  on 
the  subject  The  first  is,  ^'that  where  by  the  agreement  the 
vendor  is  to  do  anything  to  the  goods,  for  the  purpose  of 
putting  them  into  that  state  in  which  the  purchaser  is  to  be 
bound  to  accept  them,  or  as  it  is  sometimes  worded,  into  a 
deliverable  state,  the  performance  of  those  things  shall  (in 
the  absence  of  circumstances  indicating  a  contrary  inten- 
tion) be  taken  to  be  a  condition  precedent  to  the  vesting 
of  the  property.*'  The  second  rule  is,  *'  that  where  any- 
thing remains  to  be  done  to  the  goods  for  the  purpose 
of  ascertaining  the  price  as  by  weighing,  measuring  or 
testing  the  goods,  where  the  price  is  to  depend  on  the 
quantity  or  quality  of  the  goods,  the  performance  of  those 
things  also  shall  be  a  condition  precedent  to  the  transfer  of 
the  property,  although  the  individual  goods  be  ascertained, 
and  they  are  in  the  state  in  which  they  ought  to  be 
accepted."  That  is  not  only  good  law  but  good  sense. 
Then,  can  there  be  more  complete  evidence  of  intention  to 
pass  the  property  than  when  the  vendee  sends  her  bottles 
to  be  filled  with  the  article  purchased,  and  the  vendor  puts 
it  into  the  bottles?  Therefore,  both  upon  principle  and 
authority,  I  think  that  the  property  in  the  oil  passed  to  the 
plaintiff  when  it  was  put  into  the  bottles.  The  case  of 
Aldridge  v.  Johnson  (a)  is  precisely  in  point  Lord  Camp- 
bellf  C.  J.,  there  said : — **  Looking  to  all  that  was  done 
when  the  bankrupt  (the  vendor)  put  the  barley  in  the  sacks, 

(a)  7  £.  &  B.  885. 
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€0  instanii  the  property  id  each  sack  full  passed  to  the 
plaintifF."  It  is  true  that  in  the  Law  Journal,  Erle^  J.,  is 
reported  to  have  said  that  the  outward  act  indicating  the 
vendor's  intention,  was  by  filling  the  sacks  ^'and  directing 
them  to  be  sent  to  the  railway/*  But  Crompton^  J.,  who 
doubted  upon  another  point,  said,  that  ''when  the  barley 
was  put  into  the  sacks,  it  was  just  as  if  it  had  been  sent  by 
a  carrier."  Therefore  there  is  not  only  reason  and  general 
authority,  but  also  the  case  of  Aldridge  v.  Johnson^  to 
warrant  our  judgment  The  only  difficulty  I  had  was  this — 
-Suppose  the  oil  of  peppermint  had  been  badly  manufactured, 
I  am  not  prepared  to  assent  to  the  argument  that  the  plaintiff 
would  not  have  had  a  power  of  rejection.  Again,  suppose 
only  a  portion  of  the  oil  had  been  put  into  the  bottles^ 
inasmuch  as  the  plaintiff  was  not  bound  to  take  a  part 
only,  would  the  property  vest  ?  Aldridge  v.  Johnson  is  an 
authority  on  that  point  It  may  be  that  the  plaintiff  would 
have  the  option  of  refusing  to  take  a  part  only  of  the  oil  or 
of  accepting  it,  but  that  right  is  not  inconsistent  with  the 
property  vesting  at  his  election.  It  might  vest  in  him  con- 
clusively, but  at  all  events  it  would  vest  when  he  exercised 
his  option.  For  these  reasons,  I  think  that  the  rule  ought 
to  be  discharged. 

Rule  dischaiged. 
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1859. 


The  plaintiff, 
haviiiK  heard 
that  the  de- 
fendant had 
some  l>arlejr 
to  sell,  went  to 
his  counting- 
house,  when 
his  agent  pro- 


^«y5.  Carter  v.  Crick. 

J  HE  first  coant  of  the  declaration  stated  that  the  defend- 
ant, by  warranting  66  quarters  of  barley  to  be  then  seed 
barley,  sold  the  same  to  the  plaintiff  at  and  for  a  certain 
price,  to  wit  40«.  per  quarter,  which  the  plaintiff  paid  him. 
bis  agent  pro-  ^®'  ^^®  ^'^  barley  was  not  then  seed  barley. — The  count 
tueh  he^^d^*  ^^®"  Stated  that  the  plaintiff,  without  notice  or  knowledge 
rf'i**^  of  the  said  breach  of  warranty,  and  believing  the  barley  to 
offered  to  the     be  Seed  barley,  resold  the  same  with  a  warranty  that  it  was 

defendant  at 

39«.,and  if  the  Seed  barley,  and  the  purchaser  sued  him  for  such  breach  of 

uke  it  at  40*.    Warranty  and  recovered  damages  against  him. — The  second 

it?  "rhe  plain-  couut  Stated  that  the  plaintiff  bargained  and  contracted 

the  iwley  imd    ^^^^  ^^®  defendant  to  buy  of  him,  and  the  defendant  bar- 
said  it  was  a 
good  sample 
of  seed  barley, 
and  agreed  to 
buy  it.     At 
the  plaintiff's 
reouest  the 
defendant 
wrote  to  the 


gained  and  contracted  with  the  plaintiff  to  sell  and  deliver 
to  him,  66  quarters  of  seed  barley  for  a  certain  price  per 
quarter,  and  the  plaintiff  then  paid  the  defendant  the  said 
price,  and  was  always  ready  and  willing  to  accept  and 
receive,  and  did  and  performed  all  things  &c.  to  entide 
offw^Tt^^to*****  him  to  have  the  said  seed  barley  delivered  to  him.     Yet 

the  defendant  never  delivered  the  66  quarters  of  seed 
barley,  but  delivered  to  him  66  quarters  of  barley  which 
was  not  seed  barley  as  and  for  the  seed  barley  so  bargained 
and  contracted  for  as  aforesaid. — The  count  then  stated,  as 
in  the  first  count,  that  the  plaintiff  resold  the  same  under 
a  warranty. 

Pleas. — To  first  count :  that  the  defendant  did  not  war- 


him,  saying 

that  he  would 

accept  it,  and 

asking  what 

sort  it  was  as 

it  would  do 

well  for  seed. 

The  plaintiff 

afterwards 

sold  it  under 

a  warranty  in 

writing  as 

•*  Cheralier 

seed  barley.** 

It  turned  out  that  it  was  ''"barley  l>i^Si"  ^  species  of  barley  unfit  for  malting  purposes ;  and  the 

person  to  whom  the  plaintiff  ha^  sold  it  recovered  damages  against  him  for  the  breach  of  war- 
ranty.—JETeft}: — First,  that  there  was  no  warranty  by  the  defendant  that  the  barley  was  "seed 

~  barley  fit  for  sowing ;  and 
.  that  ought  to  be  shewn  by 

clear  and  irresistible  eridence. 


raniy.— /lertf : — first,  tnat  tnere  was  no  warranty  oy  tne  derenoant  t 
barley.**    Secondly,  that  the  contract  was  satisfied  by  the  delivery  of 
that  if  the  term  **  seed  barley  **  meant  barley  fit  for  malting  purposes,  I 


EASTER  TERM,    22    VICT. 

rant  as  alleged.    To  second  count :  first,  that  the  defendant        1359. 

did  not  promise  as  alleged;  secondly,  that  there  was  no 

such  breach  of  promise  as  alleged. — Issues  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings 

after  last  Hilary  Term,  it  appeared  that  the  plaintiff  was  a 

com  merchant  in  Huntingdon,  and  the  defendant  a  corn 

merchant  in  Cambridge.     In  January,  1857,  the  plaintiff, 

bearing  that  the  defendant  had  some  barley  to  sell,  went  to 

the  defendant's  counting  house,  when  one  Cossins,  who 

managed  the  defendant's  business,  shewed  the  plaintiff  a 

sample  of  barley,  which  he  said  was  seed  barley,  and  that 

it  was  offered  to  the  defendant  at  S9s.  a  quarter,  and  if  the 

plaintiff  would  take  it  at  40«.  he  might  have  it     The 

plaintiff  looked  at  the  barley,  and  said  it  was  a  good  sample 

of  seed  barley,  and  agreed  to  buy  it  at  40«.  per  quarter. 

At  the  plaintiff's  request,  Cossins  wrote  to  the  person  who 

offered  to  sell  the  barley  to  the  defendant  the  following 

letter : — 

''  Cambridge,  I3th  Jan.  1857. 
"  Mr.  Warren. 

**  Sir — I  will  accept  the  50  quarters  barley  as  offered 

at  39«.  per  quarter.     Please  send  me  fresh  sample  of  it  to 

Cambridge  Station.     Shall  be  glad  if  you  can  let  me  know 

what  sort  it  is,  as  it  will  do  well  for  seed.     Please  put  it  on 

to  th^  Lynn  Station  on  Friday  or  Saturday,  and  let  me 

know  the  quantity. 

"  Yours  respectfully, 

"  Signed  for     C.  Crick, 

«  H.  D.  Cossins." 

The  plaintiff  afterwards  sold  the  barley  to  one  Raper, 
with  a  written  warranty  that  it  was  '*  Chevalier  seed  barley." 
It  turned  out  that  the  barley  was  what  is  called  '*  barley 
bigg,"  and  Raper  recovered  damages  against  the  plaintiff 
for  a  breach  of  warranty.   There  was  evidence  that  *^  barley 
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1859.       big^**  was  of  no  use  for  malting  purpoaes,  bat  that  if  sown 
^^^'^''^^     on  uplands  it  would  produce  good  malting  barley.    Several 
^-  witnesses  stated  that  ''seed  barley"  meant  nothing  more 

than  a  barley  which  would  yield  seed. 

It  was  contended  on  the  part  of  the  plaintiff  that* ''seed 
barley"  implied  such  a  description  of  barley  as  when  sown 
would  produce  a  crop  of  barley  available  for  malting  pur- 
poses. The  defendant  contended  that  "seed  barley"  im- 
plied no  more  than  that  the  barley  when  sown  would 
produce  a  crop.  The  learned  Judge  was  of  opinion  that 
there  was  no  evidence  that  seed  barley  meant  any  particular 
kind  of  barley,  and  nonsuited  the  plaintiff. 

Hawkins^  in  the  present  Term,  obtained  a  rule  nisi  to 
set  aside  the  nonsuit,  and  for  a  new  triaL 

Maeavlay  and  Keane  shewed  cause. — There  was  no  war- 
ranty. The  defendant's  agent  produced  a  sample  of  barley 
which  he  said  was  seed  barley,  and  the  plaintiff  also  thought 
it  was  seed  barley.  The  letter  of  the  13th  January,  1857, 
only  amounts  to  this ;  "  I  will  accept  that  which  is  offered 
as  barley ;  let  me  know  what  sort  it  is,  as  it  will  do  well  for 
seed."  The  contract  was  performed  by  the  delivery  of 
that  particular  barley.  In  order  to  vary  the  meaning  of 
the  term  "seed  barley,"  the  evidence  should  have  been 
clear,  cogent  and  irresistible :  Lewis  v.  Marshall  (a).  Some 
witnesses,  however,  stated  that  "  seed  barley "  only  meant 
a  barley  which  would  produce  seed.  It  also  appeared  that 
fen  barley,  if  sown  in  the  uplands,  would  produce  good 
malting  barley.  There  was  no  evidence  that  the  term 
"seed  barley"  imported  "  barley  fit  for  malting  purposes." 
[PiMock^  C.  B.— The  3  Geo.  4,  c.  30,  ss.  2,  5,  mentions 
maltsters  from  bear  or  bigg,  and  maltsters  from  barley.] 

(a)  7  Man.  &  6.  729. 
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Hawkins  and  (?•  Shaw^  in  support  of  the  rule. — Either  1859. 
there  was  a  warranty  that  the  article  sold  was  **  seed  barley,**  *^^^^ 
or  there  was  a  contract  to  sell  **  seed  barley."  The  repre-  _  9. 
sentation  was  made  at  the  time  of  the  sale,  and  therefore 
the  case  is  distinguishable  from  Hopkha  ▼•  Tanqueray  {a\ 
If  a  person  goes  into  a  shop  and  asks  for  a  commodity  of 
a  certain  kind,  and  the  shopkeeper  produces  a  sample  which 
he  says  is  that  particular  commodity,  there  is  an  implied 
warranty  that  the  thing  sold  is  of  that  description.  Gar- 
diner  ▼.  Oray  {b)  decided  that  where,  before  or  at  the  time 
of  sale,  a  specimen  of  the  goods  is  exhibited  to  the  buyM*, 
if  there  be  a  written  contract  which  merely  describes  the 
goods  as  of  a  particular  denomination,  this  is  not  a  sale  by 
sample ;  but  there  is  an  implied  warranty  that  they  shall 
be  of  a  merchantable  quality  of  the  denomination  mentioned 
in  the  contract  The  letter  of  the  13th  January,  1857, 
shews  that  there  was  a  warranty  that  the  barley  sold  was 
"  seed  barley." 


Martin,  B. — I  am  of  opinion  that  the  rule  ought  to  be 
discharged.  I  think  there  was  no  warranty.  The  plaintiff, 
having  heard  that  the  defendant  had  some  barley  to  sell, 
went  to  the  defendant's  counting-house,  when  the  person 
who  managed  his  business  produced  a  sample  of  barley 
which  was  supposed  to  be  seed  barley.  The  plaintiff  agreed 
to  buy  it  as  seed  barley ;  and  the  impression  on  the  mind 
of  both  parties  was  that  the  barley  was  seed  barley.  The 
plaintiff  purchased  that  particular  thing  which  the  defend- 
ant called  seed  barley,  and  the  plaintiff  called  seed  barley: 
it  is  the  same  as  if  they  had  given  it  any  other  name. — 
Upon  the  other  point  I  entertained  some  doubt;  but  I 
think  that  seed  barley  means  barley  ordinarily  sofirn  by 
farmers,  and  which  will  produce  seed.  The  plaintiff  has 
(a)  15  C.  B.  180.  (h)  4  Camp.  144. 
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1859.        brought  the  loss  upon  himself,  for  he  gave  a  warranty  that 

"^^^    '      the  barley  was  "  Chevalier  seed  barley,"  when  he  had  no 

o.  warranty  that  it  was  such. 

Crick. 

Bra  M WELL,  B. — I  am  also  of  opinion  that  the  nonsuit 
was  right.  I  do  not  doubt  the  proposition  contended  for  on 
behalf  of  the  plaintiff,  that  a  statement  at  a  sale  may  be  a 
warranty  although  the  word  *^  warrant**  is  not  used.  If  a 
person  asks  a  dealer  for  a  particular  article,  and  he  pro- 
duces something  which  he  says  is  the  particular  article,  that 
amounts  to  a  warranty.  Here  there  is  no  warranty :  both 
parties  say  that  the  barley  is  seed  barley. — Then,  as  to  the 
other  point,  the  ordinary  meaning  of  *'  seed  barley**  is  barley 
which  will  germinate.  If  by  a  custom  in  the  trade  ^'seed 
barley"  means  anything  more,  viz.  barley  used  for  malting 
purposes,  that  ought  to  have  been  proved.  Therefore  it 
seems  to  me  that  the  plaintiff's  case  fails,  because  he  says 
that  the  barley  was  not  seed  barley,  and  he  has  not  shewn 
anything  to  vary  the  ordinary  import  of  the  term. 

Channell,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  My  judgment  proceeds  on  this  ground, 
that  there  was  no  evidence  of  a  warranty.  I  do  not  mean  to 
suggest,  that  where  there  is  a  representation  of  a  distinct 
article  by  the  seller,  that  might  not  amount  to  a  warranty 
although  the  word  ''warrant"  was  not  used.  At  first  I 
thought  that  the  letter  of  the  I3th  January,  1857,  might 
be  evidence  of  a  warranty ;  but  on  consideration  I  think  it 
is  not.  The  defendant's  servant  simply  produced  an  article 
of  which  the  plaintiff  had  as  much  knowledge  as  he  had, 
and  which  might  or  might  not  lead  the  plaintiff  to  purchase 
it  Each  arrived  at  the  conclusion,  as  a  matter  of  opinion, 
and  as  a  matter  of  opinion  only,  that  the  barley  was  seed 
barley.    The  opinion  might  be  unfounded,  and  therefore  to 
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obtain  information  the  letter  is  written  asking  what  sort  of       1859. 
barley  it  is. 
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Pollock,  C.  B. — I  agree  that  the  rule  ought  to  be  dis- 
chaiged.  There  was  clearly  no  warranty.  The  utmost  that 
took  plac^  was  a  representation  that  the  barley  was  seed 
barley:  there  was  scarcely  even  that»  for  both  parties  took 
it  for  granted  that  it  was.  Where  a  nonsuit  is  directed,  aod 
upon  the  matter  coming  to  be  examined  it  turns  out  that 
the  plaintiff  has  no  case  upon  which  he  could  succeed  on 
another  trial,  it  is  idle  to  grant  a  new  trial  upon  the  ground 
that  the  Judge  has  improperly  nonsuited.  A  new  trial  is  a 
substitute  for  a  bill  of  exceptions,  and  if  in  this  case  a  bill 
of  exceptions  had  been  tendered,  and  it  appeared  that  there 
was  no  evidence  that  the  term  **  seed  barley "  meant  any 
thing  more  than  barley  which  would  produce  seed,  the 
Court  of  Error  would  not  have  awarded  a  venire  de  novo. 
At  the  trial  I  was  of  opinion,  and  still  think,  that  if  a  party 
seeks  to  make  out  that  certain  words  used  in  a  contract 
have  a  different  acceptation  from  their  ordinary  sense,  either 
for  the  purposes  of  trade,  or  within  a  certain  market,  or  a 
particular  county,  he  must  prove  it;  not  by  calling  wit- 
nesses, some  of  which  say  it  is  one  way  and  some  the  other, 
and  then  leaving  it  to  the  jury  to  say  which  they  believe, 
but  by  clear,  distinct  and  irresistible  evidence. 

Rule  discharged. 


Cartbk 

V. 

C&ICK. 


SXCHEQUEE   &EP0BT8. 


^"'^'  Fbwins  V.  Lethbribgb. 

ratiT  of  jadff-     ^  ^^^  ^^  ^"  action  for  elander  which  was  tried  at  the 
ment  is  iuffi-     Devonshire  Summer  Assizes,  1858,  when  a  verdict  was 

oent  within  the  ^  ' 

139th  tection     found  for  the  plaintiff,  with  lOOiL  damafl»s.   Two  days  after 

of  the  Common      •  ^  '  -^  j 

Lew  Procedure  the  trial  the  defendant  died.     On  the  28th  March,  1859, 

Act,  1862,  .         ^  .  .  1  mt 

whieh  enacu  notice  of  taxation  was  given  for  the  following  day.     The 

of  either  party  defendant's  attorney  objected  to  the  taxation,  on  the  ground 

▼erdietaodlhe  ^^^  two, terms  had  elapsed  since  the  death  of  the  defend- 

i°^^*"  ant     The  Master  taxed  the  costs,  and  delivered  his  alloca- 

^^TL^"  tur  for  124/,  4*.  6rf.  to  the  plaintiflT's  attorney,  who,  on  the 

tuch  Judgment  same  day,  caused  the  allocatur  to  be  entered  in  the  Master's 

be  entered  ** 

within  two        book  of  judgments^  as  the  costs  of  the  trial  and  of  judgment 

termsafterthe  . 

verdict;'*  and    previously  signed  in  the  action. 

it  is  not  neces- 
aary  to  perfect 

by  taxaUon  of  Coleridge  now  moved  to  set  aside  the  Master's  allocatur. — 
By  the  139th  section  of  the  Common  Law  Procedure  Act, 
1852,  **  the  death  of  either  party  between  the  verdict  and  the 
judgment  shall  not  hereafter  be  alleged  for  error,  so  as  such 
judgment  be  entered  within  two  terms  after  such  verdict." 
The  words  ^'judgment  entered"  mean  final  judgment,  and 
until  the  costs  are*  taxed  and  Master's  allocatur  given  the 
judgment  is  not  final :  Butler  v.  Bvlkeky  (a),  Godson  v. 
Lloyd{b\  Peirce  v.  Derry  (c).  [Martin,  B. — In  Archbold's 
Practice,  voL  2,  p.  1474,  it  is  said,  **  It  is  not  necessary  that 
the  judgment  should  be  actually  entered  upon  the  roll  within 
two  terms  after  the  verdict;  if  it  be  signed  within  that  time 
it  is  sufficient."]  Under  the  1  &  2  Vict.  c.  110,  s.  17, 
interest  runs  on  a  judgment  debt  firom  the  time  of  the  entry 

(a)  1  Bing.  233.  (b)  1  Gale,  244. 

(c)  4  Q.  B.  635. 
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of  the  incipitur :   Fisher  ▼•  Budding  (a),  Newton  ▼.  The       1859. 
Grand  Junction  BaUway  Company  (b) ;   bat  the  words  of      ^' '~' 
that  statute  are,  that  every  judgment  debt  shall  carry  in-  »• 

terest  **from  the  time  af  entering  up  the  judgment;     the 
words  of  the  Common  Law  Procedure  Act  are,  *^so  om  such 
Judgment  be  entered^    That  means  final  judgment.     [Po/- 
loehy  C.  B. —  There  is  nothing  to  make   *' entering  up" 
inceptive  and  **  entering"  final.     Bramwell,  R — The  case 
of  Webb  V.  SpurreU(e)  is  an  authority  in  point     There 
the  *' plaintiff  recovered  a  verdict,  and  after  the  trial  and 
before  final  judgment  signed,  died  intestate.     Plaintiff's 
administrator  caused  final  judgment  to  be  signed  within 
two  terms  after  the  verdict,  but  the  roll  was  not  brought 
into  the  office  nor  entered  upon  record.     After  the  two 
terms  elapsed,  the  defendant  left  a  caveat  with  the  clerk  of 
essoigns  against  receiving  the  roll,  and  an  action  of  debt 
being  brought  by  the  plaintiff's  administrator  on  the  judg^ 
ment.  Draper^  for  defendant,  moved  to  stay  the  entry  of 
judgment,  the  same  not  having  been  entered  within  two 
terms,  according  to  the  statute  17  Car.  2,c.  8,  and  obtained 
a  rule  to  shew  cause ;  which  upon  hearing  Prince  for  the 
plaintiff,  was  discharged.     Per  Curiam:   In  this  case  the 
signing  must  be  considered  as  the  entry :  the  fee  for  enter- 
ing the  final  judgment  was  paid  to  the  clerk  of  the  judg- 
ments at  the  time  it  was  signed :  the  roll  must  be  received 
and  filed  nunc  pro  tunc"]    -Until  the  costs  are  taxed  and 
inserted  the  judgment  is  merely  inchoate :  it  becomes  final 
upon  the  entry  of  the  amount  of  the  allocatur  in  the 
Master's  book. 

Pollock,  C.  B. — We  are  all  of  opinion  that  there  ought 
to  be  no  rule.     The  language  of  the  Id9th  section  of  the 

(a)  3  Man.  &  6.  238.  (b)  16  M.  &  W.  139. 

(c)  Barnes,  261. 
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1859.  Common  Law  Procedure  Act,  1852»  is  precisely  the  same 
^^^  as  that  of  the  17  Car.  2,  c.  8,  s.  1 ;  and  the  case  of  Helie  v. 
Baiter  (a)y  which  was  decided  in  the  20  Car.  2,  is  a  con- 
temporaneous exposition  of  the  statute  of  Charles.  In  that 
case  there  was  a  verdict,  and  before  the  day  in  banc  the 
plaintiff  died  ;  after  which  there  was  not  any  judgment 
actually  entered  within  two  terms,  but  the  judgment  was 
signed  the  second  term*  and  upon  that  execution.  And  the 
question  was,  if  this  was  aided  within  the  statute  17  Car.  2, 
c.  8.  And  per  Curiam:  The  signing  of  the  judgment  as 
before  is  an  entering  of  judgment  within  the  statute.  There 
are  authorities  that  under  the  1  &  2  Vict.  c.  110,  s.  17,  a 
judgment  debtor  is  entitled  to  interest  from  the  time  of  the 
entry  of  the  judgment ;  but  Mr.  Coleridge  attempted  to 
make  a  distinction  between  ^'entering  up  judgment"  and 
'*  entering  judgment ;"  and  he  aigued  that  the  former  meant 
an  inchoate,  the  latter  a  perfect  judgment.  If  there  is  any 
difference,  I  should  have  thought  it  was  the  other  way. 

Martin,  B. — The  words  of  the  1 39th  section  of  the 
Common  Law  Procedure  Act,  1852,  are  identical  with 
those  of  the  statute  of  Charles;  and  we  ought  to  follow 
the  construction  which  had  been  put  on  that  statute.  I 
find  it  laid  down  in  Wms.  Saund.  {b)  that  the  judgment 
'^  should  be  entered,  or  at  least  signed,  within  two  terms 
after  the  verdict ;  for  signing  the  judgment  is  an  entering 
of  it  within  the  statute.*' 

Brahwell,  B. — I  am  of  the  same  opinion.  If  I  had  to 
consider  for  the  first  time,  and  without  authority,  the  mean- 
ing of  the  words  '*  so  as  such  judgment  be  entered,"  I  should 
have  thought  that  the  making  an  entry  of  the  judgment 
would  be  sufficient.  There  are  however  authorities  for  our 
(a)  1  Sid.  385.  (h)  Vol.  2,  p.  72  A  note. 
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SO  holding.     On  the  other  hand,  the  case   of  Peiree  ▼.        1859. 
Deny  (a)  is  relied  on  as  an  authority  that  there  is  no  entry      ^^^ 
of  judgment  until  the  costs  have  been  taxed.    There  the   ,      *• 

,       ,  LVTHBBIDGB. 

plaintiff  had  entered  up  final  judgment  as  of  the  day  when 
the  original  entry  was  made,  and  the  Court  ordered  the 
date  of  the  judgment  to  be  altered  to  the  day  of  taxation  of 
costs;  therefore  it  was  not  necessary  to  consider  the  statute 
of  Charles,  fiut  if  they  meant  to  lay  down  a  positive  rule 
that  for  all  purposes  there  is  no  judgment  until  the  costs 
are  taxed,  that  is  opposed  to  the  authorities.  For  the  pur* 
pose  of  this  statute,  judgment  is  signed  when  the  original 
entry  is  made. 

Rule  refused. 

(a)  4  Q.  B.  635. 


Tub  Monmouthshire  Canal  and  Railway  Company  t;.      April  27. 

Jambs  Hill  and  W.  F.  Batt. 


D 


DECLARATION.  — That  the  defendants  broke  and  A  Canal  Act, 
entered  certain  land  of  the  plaintifis,  called  **  The  Towing  e.  102,  em- 
Path  of  the  Monmouthshire  Canal,"  and  broke  down,  dug  {^i^^any^ 
up  and  destroyed  the  fences  of  the  plaintifls  being  thereon,  J^" thetwner 
and  placed  and  carried  over  the  said  towing  path  large  2b*°^fa^hi  h 
quantities  of  goods,  and  thereby  obstructed  the  said  towing  *J®  ^^ 
path  and  the  navigation  of  the  said  canal.  niade,  to  erect 

^  .  *fl^  use  any 

Plea. — That  the  canal  and  towing  path  were  made  after  wharfs,  quays, 

landinff  places 

the  passing  of  an  Act  (32  Geo.  3,  c.  102(a)):  that  the  de-  or  warehouses 

in  or  upon 
their  respective 
lands  adjoining  or  near  to  the  said  canal,  and  to  land  any  ffoods  or  other  things  upon  such 
wharf,  &c.,  or  upon  the  banks  lying  between  the  same  and  uie  canal ;  and  also  to  make  con- 
venient places  for  boats  to  lie  and  turn  in,  so  that  the  making  or  using  the  same  respectively  do 
not  obstruct  or  prejudice  the  navigation  of  the  canal  or  any  towing  paths  or  sides  thereof. — 
IMtif  that  an  owner  of  land  adjoinmg  the  towing  path  had  a  right  to  erect  a  wharf  on  his  own 
soil,  and  to  land  goods  on  the  towing  path  and  convey  them  across  it  to  his  own  wharf. 

(a)  **Aii  Act  for  making  and        canal  from,  or  from  some  place 
maintaining  a  navigable  cut  or        near  Pontnewynydd  into  the  river 
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1859. 

MONMOUTH- 

BHIBB  CaKAL 

AND 

Railway  Co. 

p. 

"Hill. 


fendants  were  the  owners  of  certain  lands  through  which 
the  said  canal  and  towing  path  had  been  made,  and  which 


IJsk  at  or  near  the  town  of  New- 
port, and  a  collateral  cat  or  canal 
from  the  same  at  or  near  to  a 
place  called  Crjndau  Farm,  to  or 
near  to  Crumlin  Bridge,  all  in  the 
county  of  Monmouth ;  and  for 
making  and  miuntaining  railwajrs, 
or  stone  roads  from  such  cuts  or 
canals  to  several  iron  works  and 
mines  in  the  counties  of  Mon- 
mouth and  Brecknock.** 

Section  1.  AHer  reciting  that 
**  the  making  and  maintaining  of 
a  cut  or  canal,  for  the  navigation 
of  boats,  barges  and  other  vessels, 
&c.,  will  not  only  open  an  easy 
and  commodious  communication 
with  divers  iron  works,  &c,  and 
with  large  and  extensive  tracts 
of  land  abounding  with  iron  and 
coal,  whereby  the  conveyance  of 
iron,  lime,  timber,  and  coals  from 
these  places  to  the  Bristol  Chan- 
nel will  be  greatly  facilitated  and 
rendered  less  expensive,  but  will 
also  in  other  respects  be  of  great 
public  utility  :**  enacts  that  the 
proprietors  shall  be  united  into  a 
Company,  for  the  purpose  of  mak- 
ing the  canals  and  railways,  ^^and 
also  to  make,  set  out  and  appoint 
such  towing  paths,  banks,  roads 
and  ways  for  the  towing,  haling 
and  drawing  of  boats,  barges  and 
other  vessels  passing  in,  through 
or  upon  the  said  cuts  or  canals  with 
men,  horses  or  otherwise,**  &&,  as 
the  Company  shall  think  proper. 

By  section  61,  the  Company  are 
to  ^  divide  and  separate,  and  keep 
constantly  divided  and  separated, 
the  towing  paths  on  the  sides'*  of 
the  cuts,  in  such  manner  as  shall 


be  thought  necessary  by  the  Com- 
missioners, ''from  the  lands  or 
grounds  adjoining  to  such  towing 
paths,**  with  posts  and  rails  or 
other  fences,  and  shall  erect  gates 
across  the  towing  paths  and 
bridges  **  for  the  use  of  the 
owners  and  occupiers  of  the 
lands,  &C.,  adjoining  to  such 
oaaals,  &&,  and  towing  paths.** 

By  section  62,  in  case  of  fulnre 
to  fen<ce  off  towing  paths  and 
make  bridges,  &c.,  the  owners  of 
adjoining  lands  may  do  the  same 
at  the  Company*s  expense. 

Bj  section  104,  every  person 
shall  have  free  liberty  to  use  the 
private  ways  belonging  to  the 
Company,  (except  the  towing 
paths),  for  the  conveying  g^oods 
and  other  things  to  and  from  the 
canals  and  railways,  and  the 
wharfs,  quays  or  landing  places 
belonging  thereto,  and  also  to 
use  the  wharfs,  quays  and  land- 
ing places  for  the  loading  and 
unloading  of  any  goods,  and  the 
towing  paths  for  the  haling  of 
boats,  on  payment  of  tolls. 

By  section  128,  owners  of  mines 
and  iron  works,  &c.,  within  the 
distance  of  eight  miles,  are  em- 
powered to  make  nulways,  for  the 
purpose  of  conveying  goods  to  or 
from  the  canals,  in  case  the  Com- 
pany refuse  to  do  so. 

By  section  130,  the  proprietors 
of  mines,  &c.,  furnaces,  forges, 
&c.,  within  the  distance  of  two 
miles,  from  the  canals  are  em- 
powered to  make  cuts  to  com- 
municate with  the  canaL 

By  section  134,  "it  shall  be 


^ 
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said  lands  were  near  and  adjoining  to  the  said  towing  path       1850. 
and  canal :  that  the  trespasses  were  committed  in  the  erect-   ^^^""^^^^ 
ing  and  using  by  the  defendants,  under  and  by  virtue  of  the  saiu  Camal 

AHD 

provisions  of  the  said  Act,  a  whari^  quay  and  landing  place  BAiLWATCkK 
in  and  upon  the  said  lands,  and  in  landing  from  the  canal,  Hiia. 
in  a  reasonable  and  proper  manner,  goods  and  other  things 
upon  such  wharf,  quay  and  landing  place,  and  upon  the 
banks  lying  between  the  same  and  the  canal,  the  said 
towing  path  being  one  of  such  banks:  that  the  defendants 
did  not  at  any  of  the  times  aforesaid,  obstruct,  or  prejudice 
the  navigation  of  the  canal,  or  the  towing  path,  or  any  towing 
paths  on  the  sides  of  the  canal;  and  because  the  wharf, 
quay  and  landing  places  could  not  be  erected  and  used,  nor 
could  goods  or  other  things  be  landed  thereon  from  the 
canal,  without  a  little  breaking  down,  digging  up  and  de- 
stroying the  fences ;  therefore  the  defendants  did  to  a  small 
and  reasonable  extent  commit  the  trespasses  to  the  fences, 
doing  no  unnecessary  damage. 

Replication. — That  the  land  of  the  plaintifls,  in  the  de- 
claration mentioned,  was  used,  as  the  towing  path  of  the 
canal,  and  the  same  lay  between  the  canal  and  the  lands  of 
which  the  defendants  were  owners,  and  such  last  mentioned 
lands  adjoined  the  towing  path,  but  did  not  otherwise  adjoin 
the  canal ;  and  the  said  wharf,  quay  and  landing  place,  in 

• 

lawful  for  the  lord  or  lords  of  any  quays  or  landing  plaees,  or  upon 
manor,  and  the  owner  or  owners  the  banks  lying  between  the  same 
of  any  lands  or  grounds  through  and  the  said  canals,  &c. ;  and  also 
which  the  said  canals,  &c.|  shall  to  make  and  use  proper  and  con- 
be  made,  to  erect  and  use  any  venient  places  for  boats,  barges 
wharfs,  quays,  landing  places,  and  other  vessels  to  lie  and  turn 
cranes,  weigh -beams  or  ware-  in,  and  pass  each  other,  so  that 
houses  in,  or  upon  their  respec-  the  making,  or  using  thereof  re- 
tive  lands,  grounds,  or  wastes  spectively,  do  not  obstruct  or  pre- 
adjoining,  or  near  to  the  said  judice  the  nayigation  of  the  said 
canals,  &c.,  and  toland  any  goods,  canals,  &c.,  or  any  towing  paths 
or  other  things  upon  such  wharfs,  on  the  sides  thereof.** 
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1859.  t^G  pl^^  mentioned,  could  not  be  used  for  the  landing  from 

^^^^^^  ^^^  canal  of  goods  or  other  things  thereon,  except  by  first 

SHIRE  Canal  landing  the  same  upon  and  taking  the  same  across  the 

Bailwat  Co.  towing  path. 

Hill.  Demurrer  and  joinder. 

Phipson  (with  whom  was  Henniker),  in  support  of  the 
demurrer. — The  object  of  this  Act  was  to  open  up  the 
country  through  which  the  canals  were  intended  to  be  made, 
and  to  give  facilities  to  the  owners  of  land  for  conveying 
goods  on  the  canals;  and  for  that  purpose  the  134th  section 
empowers  the  lord  of  any  manor  or  the  owners  of  any  lands, 
through  which  the  canals  shall  be  made,  to  erect  and  use 
wharfi  and  landing  places  upon  their  respective  lands  adjoin- 
ing or  near  to  the  canals,  and  to  land  any  goods  upon  such 
wharf  or  upon  the  banks  lying  between  the  same  and  the 
canals.  The  plea  avers  that  the  trespasses  were  committed 
in  landing  goods  on  the  banks  lying  between  the  wharf  and 
the  canal.  The  replication  alleges  that  the  bank  was  used 
as  the  towing  path  of  the  canal  Now,  in  order  to  make 
the  replication  good,  it  is  necessary  for  the  plain  tifls  to 
establish  that  the  word  *' banks"  in  the  134th  section  means 
'*  banks  not  used  as  towing  paths.**  The  provision,  that 
the  making  or  using  of  the  landing  places  shall  not  obstruct 
any  towing  paths  on  the  sides  of  the  canal,  is  not  meant  to 
prevent  such  owner  from  landing  goods  across  the  towing 
path.  [Martin,  B. — It  would  prevent  persons  from  using 
the  towing  path  as  a  permanent  place  of  deposit.]  The 
works  of  the  canal,  such  as  the  towing  path,  may  be  pro- 
perly said  to  be  part  of  the  canal,  and  land  which  adjoins 
to  the  towing  path  to  adjoin  the  canal.  The  I30th  section 
contains  a  power  to  make  cuts  to  communicate  with  the 
canal.  The  plaintiffs  would  read  that  section  as  empower- 
ing adjoining  owners  to  make  cuts  communicating  with  the 


J 
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canal,  so  that  they  do  not  cut  through  the  towing  path.  But       1859. 
the  defendants  contend  that  this  may  be  done  if  the  towing      *'-*-v— -^ 
path  is  carried  over  the  cuts  by  a  bridge.     The  128th  sec-  shiekCahal 
tion  empowers  persons  within  eight  miles  to  make  railways  Railway  Co. 
to  the  canal.     That  power  would  be  useless  if  the  railways        Hxu. 
could  not  be  run  up  to  the  boats. 

Gray^  for  the  plaintiffs. — The  defendants  should  have 
crossed  the  canal  by  a  bridge  and  made  a  wharf  on  the 
further  side.  The  61st  section  expressly  provides  that  the 
towing  paths  shall  be  kept  separate  from  the  adjoining  lands 
by  posts  and  rails  or  other  fences.  Section  104  empowers 
all  persons  to  use  the  private  roads  of  the  Company,  except 
the  towing  paths,  for  conveying  goods  to  and  from  the 
canals,  and  the  wharfe  belonging  thereto  and  the  towing 
paths  for  the  haling  of  boats.  Towing  paths  being  so 
prominently  mentioned,  the  Court  cannot  say  that  the  word 
^*  banks'*  in  the  134th  section  is  meant  to  apply  to  the  bank 
on  which  the  towing  path  runs.  Had  it  been  intended  to  give 
power  to  land  goods  on  the  towing  path,  the  towing  path 
would  have  been  expressly  mentioned.  [Martin^  B. — The 
intention  seems  to  have  been  to  give  the  owner  of  adjoin- 
ing land  power  to  make  a  wharf  on  his  own  land,  to  pass 
the  fence  and  to  carry  his  ore  over  the  towing  path  to  the 
canal,  though  he  has  no  right  to  keep  a  plank  down  so  as  to 
interfere  with  a  horse  coming  along  the  path.]  The  owners 
of  land  adjoining  the  towing  path  can  take  no  benefit 
under  the  ld4th  section. 

Phipson^  m  reply. — Section  104  prohibits  the  public  from 
using  the  towing  paths,  but  in  the  sections  which  relate  to 
owners  of  lands  adjoining  or  near  to  the  canal  there  is  no 
such  exception.  [Bramwellf  B. — The  Act  supposes  the 
owner  of  adjoining  land  to  have  power  to  get  to  the  water. 
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1869.        According  to  the  plaintifis'  construction  he  cannot  do  so 
MoHMODTH-    **°'^^  ^®  ^^  ^^^^  ^^  ^^^  ®'*^®8  ^^  ^^®  canal.] 

8RIBB  CaHAL 
AND 

Bailwat  Co.  Pollock,  C.  B. — We  are  all  of  opinion  that  the  defend- 
HxLL.  ants  are  entitled  to  judgment  The  question  turns  on  the 
134th  section  of  the  32  Gea  3,  c.  102.  It  was  contended  on 
behalf  of  the  plainti£b  that  persons  who  have  lands  adjoin- 
ing the  canal  on  the  side  where  the  towing  path  is  are  not 
entided  to  cross  the  towing  path.  Mr.  Pkipsim  contends 
that  they  have  the  right  to  cross  provided  they  do  not 
interfere  with  the  use  of  the  towing  path.  The  section  in 
question  gives  a  right  to  lords  of  manors  and  the  owners  of 
any  lauds  through  which  the  said  canals  shall  be  made,  to 
erect  and  use  wharfi,  quays,  &c.,  on  their  respective  lands, 
&C.9  adjoining  or  near  to  the  said  canals,  and  to  land  any 
goods  or  other  things  upon  such  wharfe,  or  upon  the  banks 
lying  between  the  same  and  the  said  canals,  so  that  the 
making  or  using  thereof  do  not  obstruct  or  prejudice  the 
navigation  of  the  canals  or  any  towing  paths  on  the  sides 
thereof  The  pleadings  state  that  what  was  done  by  the 
defendants  was  done  in  using  their  wharf  and  landing  goods 
on  the  banks,  and  that  they  did  not  obstruct  the  towing 
paths.  The  defendants  bring  themselves  within  the  very 
terms  of  the  134th  section. 

Martin,  B. — I  am  of  the  same  opinion.  The  canal 
banks  are  the  land  on  either  side  confining  the  water  in  its 
channel  The  towing  path  is  a  way  for  cattle,  horses  or 
men  to  draw  the  boats — the  road  along  which  the  animals 
or  men  pass.  The  134th  section  must  be  looked  at,  and 
bearing  that  in  mind,  the  term  *' banks"  means  the  banks 
on  both  sides  of  the  canal.  Now  the  134th  section 
enacts,  that  it  shall  be  lawful  for  owners  of  land,  &c,  to 
erect  and  use  any  wharfr  on  their  respective  lands,  and 
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to  land  any  goods  on  such  wharisy  or  on  the  banks  lying       1859. 
between  the  same  and  the  canals — (it  should  be  observed    ^^^^ 
that  the  word  is  "banks,"  not  "bank,");  and  to  make  con*   ■«»■  Cahai. 
venient  places  for  boats  to  lie  in,  with  this  qualification —    Railway  Co. 
that  the  making  or  using  thereof  respectively  shall  not        Hill. 
obstruct  or  prejudice  the  navigation  or  towing  paths  on  the 
sides  (not  side)  thereof.     This  latter  clause  applies  not 
merely  to  making  but  using  whar&     I  understand  the 
meaning  to  be  that  parties  are  entitled  to  make  use  of  the 
"  banks,"  by  which  I  understand  the  soil  which  confines 
the  water  and  separates  it  from  the  adjoiqMig  land.    But  all 
such  rights  are  to  be  subordinate  to  the  right  of  the  canal 
Company  to  have  the  towing  path  unimpeded.     Were  any 
other  construction  to  be  put  on  the  Act,  it  would  give  the 
canal  Company  the  power  at  their  own  pleasure  to  deprive 
the  adjoining  owners  of  the  right  to  use  the  canaL 

Bramwell,  B. — I  am  of  the  same  opinion.  Mr.  Gray's 
argument  is,  that  section  134  applies  to  the  owners  of  land 
on  one  side  only  of  the  canaL  But  the  language  is,  that  it 
shall  be  lawful  "for  the  owners  of  any  lands  through  which 
the  canals  shall  be  made  to  erect  and  use  any  wharf  upon 
their  respective  lands  adjoining  or  near  to  the  said  canals, 
and  to  land  any  goods  upon  such  wharfe  or  upon  the  banks 
lying  between  the  same  and  the  said  canals ;"  that  means 
on  the  land  on  each  side  of  the  canal. 

Channbll,  B. — I  am  of  the  same  opinion.  In  constru- 
ing the  statute  we  must  do  so  so  as  to  make  every  part  of  it 
consistent.  Contemplating  the  formation  of  the  canal,  it 
secures  advantages  to  the  owners  of  land  adjoining  the 
canal.  It  is  admitted  that  if  the  bank  in  question,  bound- 
ing the  canal,  was  a  bank  not  used  as  a  towing  path,  the 
defendants  would  be  justified  in  what  they  have  done.    But 


428 


EXCHEQUER    RKP0RT8. 


V. 

Hxix. 


1859.        it  is  said  that,  being  a  towing  path,  the  right  which  the  de- 
^^"'^^''"^      fendants  contend  for  does  not  exist     But  I  see  no  reason 

Monmouth- 

BHiRK  Camal   for  such  a  construction.     In  the  1st  section  the  Company 

AKD 

Railway  Co.  are  empowered  to  set  out  '*  towing  paths,  banks,  roads  and 
ways,  for  the  towing,  haling  and  drawing  of  boats."  This 
shews  that  the  word  *' banks*'  is  used  in  the  same  sense  as 
the  word  "  towing  paths."  The  public  interest  is  sufficiently 
protected  by  making  the  rights  given  to  the  adjoining  owners 
subordinate  to  those  given  to  the  public. 

Judgment  for  the  defendants. 


May  3, 


By  indenture 
of  the  23rd 
September, 
1856,  B 
mortgaged  to 
V.  certain 
premiBes  as  a 
secaritf  for  a 
loan  of  2600/. 
The  deed  con- 


The  Metropolitan  Counties  and  Genbaal  Life 
Assurance,  Annuity,  Loan  and  Investment 
Society  w.  Brown. 

rliJECTMENT  for  land  and  premises  in  Sheffield,  called 
"  The  Albion  Iron  and  Steel  Works."  By  the  writ,  which 
was  dated  the  5th  January,  1859,  the  plaintifis  claimed  to 
have  been  entitled  to  possession  on  the  15th  November, 
1858. 

At  the  trial,  before  Wilks,  J.,  at  the  last  Yorkshire  Spring 

tained  a  power 

of  sale  in  definnlt  of  payment  of  the  principal  and  interest  on  a  certain  day :  also  a  power  for 
the  mortgagees  **  at  any  time  or  times  after  sach  default "  to  enter  upon  the  premises.  The 
deed  also  contained  the  following  provision : — -  Lastly,  to  the  intent  that  the  said  V.  may  have 
for  the  recovery  of  the  interest  accruing  on  the  principal  money  hereby  secured  the  same 
powers  of  entry  and  distress  as  are  by  law  given  to  landlords  for  the  recovery  of  rent  in  arrear* 
the  said  B.  doth  hereby  attorn  and  become  tenant  from  year  to  year  to  the  said  V.  of  the  said  pre- 
mises hereby  assigned,  at  and  under  the  yearly  rent  of  125/L,  to  be  paid  by  half-yearlv  payments 
on  the  23rd  Marcn  and  25th  September.  Nevertheless  it  is  hereby  amed  that  in  the  event  of 
any  sale  under  the  powers  hereinbefore  contained,  the  attornment  and  tenancy  hereby  cre^ed 
shall,  as  regards  sucn  portion  of  the  premises  as  shall  be  sold,  be  at  an  end ;  and  that  without 
any  previous  notice  to  put  an  end  to  the  same.**  By  indenture  of  the  18th  February,  1857,  B. 
assigned  by  way  of  mortgage  all  his  interest  in  the  mortgaged  premises  to  the  plaintiffs,  as  a 
security  for  a  loan  of  1500/.  Bv  indenture  of  the  27th  October,  1868,  V.  assigned  his  mortgage 
to  the  platntifls.  On  the  12th  November,  1858,  the  plaintifls  gave  B.  notice  that  they  had 
entered  on  the  premises  under  the  provisions  contained  in  the  mortgage  deed  of  the  23rd 
September,  185G.     B.  rerused  to  give  up  possession,  and  on  the  25th  l^vember  the  plaintifis 

distrained  B.*s  goods  for  rent  alleged  to  be  due  up  to  the  25th  September HM  that  the  clause 

of  attornment  in  the  indenture  of  the  2drd  September,  1856,  did  not  create  a  tenancy  from  vear 
to  year  with  all  its  incidents ;  and  that  the  plaintifls  might  maintain  ejectment  against  B.  without 
giving  him  six  months*  notice  to  quit. 
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Assizes,  the  following  facts  appeared. — ^By  indenture  of  the  1869. 
23rd  September,  1856,  between  W.  Brown  (the  defendant)  ^^^""^"^ 
of  the  one  part,  and  B.  Vickers,  £.  Lowe,  and  £.  Vickers  tah  Covmtim 
of  the  other  part:  after  reciting  (inter  alia)  an  indenture,  Compaht 
whereby  the  land  in  question  was  demised  to  the  defendant  Bsowv. 
for  a  term  of  800  years :  also  reciting  that  the  defendant 
had  erected  on  the  demised  land  a  rolling  mill,  steam 
engine,  and  other  machinery:  The  defendant,  in  consi- 
deration of  2,500L  lent  to  him  by  B.  Vickers,  £.  Lowe, 
and  £.  Vickers,  assigned  to  them  by  way  of  mortgage  the 
land  and  machinery,  with  a  proviso  for  redemption  on  pay- 
ment of  the  principal  and  interest  on  the  23rd  March,  1857. 
There  was  the  usual  covenant  for  payment  on  that  day, 
followed  by  a  proviso,  that  the  mortgagees  might  at  any 
time  or  times  after  default,  sell  the  premises.  There  was 
also  a  proviso  that  if  default  should  be  made  in  payment  of 
the  principal  and  interest  at  the  time  specified,  it  should  be 
lawful  for  the  mortgagees  ^*  at  any  time  or  times  after  such 
default  to  enter  into  or  upon"  the  land  and  machinery 
thereby  assigned  The  deed  also  contained  the  following 
clause : — '*  Lastly,  and  to  the  intent  that  the  said  B. Vickers, 
£.  Lowe,  and  £.  Vickers,  their  executors,  administrators 
and  assigns,  may  have  for  the  recovery  of  the  interest 
accruing  on  the  principal  money  hereby  secured,  the  same 
powers  of  entry  and  distress  as  are  by  law  given  to  landlords 
for  the  recovery  of  rent  in  arrear,  the  said  W.  Brown  doth 
hereby  attorn  and  become  tenant  fi'om  year  to  year  to  the 
said  B.  Vickers,  E.  Lowe,  and  £.  Vickers,  their  executors, 
administrators  and  assigns  of  the  said  parcel  of  land,  rolling 
mill,  &c,  and  premises  hereinbefore  assigned,  at  and  under 
the  yearly  rent  of  125/.,  clear  of  all  deductions,  to  be 
paid  by  equal  half-yearly  payments  on  the  23rd  day  of 
March  and  25th  day  of  September  in  every  year,  the  first 
payment  whereof  to  be  made  on  the  25th  March  now  next. 

VOL.  IV.— N.  8.  F  F  KXOH. 
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1859.  Nevertheless  it  is  hereby  agreed  that  in  the  event  of  any 
,,*"*^'^''^*^  sale  under  the  powers  hereinbefore  contained*  the  attom- 
TAH  CouKTiBs  ment  and  tenancy  hereby  created  shall  as  regaids  such 
Company  portion  of  the  premises  as  shall  be  sold,  be  at  an  end;  and 
Bbowb.  that  without  any  previous  notice  to  put  an  end  to  the 
same.**— By  indenture  of  the  18th  February,  1857,  between 
the  defendant  of  the  one  part  and  the  plaintiffs  of  the  other 
part,  the  defendant  in  consideration  of  1,500/.  lent  to  him 
by  the  plaintifi,  assigned  to  them^  by  way  of  mortgage 
the  same  land  and  machinery :  **  And  all  the  estate,  tide, 
term  of  years,  claim  and  demand  whatsoever  both  at  law 
and  in  equity  of  him  the  said  W.  Brown  in  the  same  lease- 
hold hereditaments^  fixtures  and  premises :"  habendum  for 
the  residue  of  the  said  term  of  800  yeara,'Subject  to  the 
indenture  of  mortgage  of  the  23rd  September,  1856.  By 
indenture  of  the  27th  October,  1858,  B.Vickers,  E.  Lowe, 
and  E^Vickers  assigned  their  mortgage  to  the  plaintiffs. 
On  the  12th  November,  1858,  the  plaintifis  served  the  de- 
fendant with  a  notice  of  the  assignment,  and  that  they  had 
entered  upon  the  premises  under  the  provisions  contained 
in  the  mortgaged  deed  of  the  23rd  September,  1856.  The 
defendant  refused  to  give  up  possession,  and  on  the  25th 
November  the  plaintifis  distrained  the  defendant's  goods  on 
the  premises  for  187/.,  alleged  to  be  due  for  rent  up  to  the 
25th  September. 

It  was  submitted  on  behalf  of  the  defendant,  that  there 
was  a  subsisting  tenancy  at  the  time  of  the  alleged  title. 
The  learned  Judge  directed  a  verdict  for  the  plaintifis, 
reserving  leave  to  the  defendant  to  move  to  enter  a  verdict 
for  him. 

Atherion,  in  the  present  term,  obtained  a  rule  nisi  accord* 
ingly ;  against  which 

Overend  and  Quoin  shewed  cause. — First,  the  tenancy 
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created  by  the  clause  of  attorament  in  the  iodentore  of  1869« 
the  23rd  September,  1856.  did  not  subsist  at  the  time  the  ^^^"^'"'"^ 
ejectment  was  brought.  By  the  indenture  of  the  18th  tan  Countiks 
Februaiy,  1857,  the  defendant  conveyed  to  the  pUiintifls  Compaht 
all  his  interest  in  the  premises.  The  plaintifls  being  pos*  Baowv. 
sessed  of  the  yearly  term,  the  reversion  passed  to  them  by 
the  assignment  of  the  27th  October,  1858,  and  the  term 
then  meiged  in  the  reversion. — Secondly,  assuming  that 
any  tenancy  subsbted,  it  was  not  a  tenancy  subject  to  the 
ordinaiy  incidents  of  a  tenancy  from  year  to  year,  but  a 
mere  tenancy  at  wilL  The  deed  empowers  the  mortgagee 
to  enter  at  any  time  or  times  on  default  in  payment,  and 
the  tenancy  at  will  was  determined  by  the  notice  of  the 
12th  November,  1858.  In  Doe  d.  SneU  v.  Tom  (a)  the 
mortgage  deed  contained  a  clause  by  which  the  mortgagor 
attorned  tenant  to  the  mortgagee  at  an  annual  rent :  there 
was  also  a  power  of  entry  ip  case  of  default  in  payment  of 
the  mortgage  money;  and  it  was  held  that  the  mortgagee 
might  bring  ejectment  without  giving  the  mortgagor  any 
notice  to  quit.  That  case  was  decided  on  the  authority  of 
Doe  d.  Garrod  v.  OUey  (&),  where  the  mortgage  deed  con- 
tained an  agreement  that  the  mortgagor  during  his  occupa- 
tion of  the  premises  should  pay-  the  mortgagee  an  annual 
rent,  and  that  it  should  be  lawful  for  the  mortgagee  to  use 
such  remedies  by  distress  and  sale  for  the  recovery  of  the 
rent  as  landlords  have  on  common  demises:  provided  that 
the  reservation  of  such  rent  should  not  prejudice  the  mort- 
gagee's right  to  enter  and  evict  the  mortgagor  at  any  time 
after  default  in  payment  of  the  monies  secured  or  any  part 
thereof  It  was  held  that,  after  default  in  payment  of  the 
principal  and  one  half  year's  rent,  the  mortgagee  might 
eject  the  mortgagor  without  any  notice  to  quit,  though  he 
had  treated  the  mortgagor  as  tenant  by  distraining  on  him 

(a)  4  Q.  B.  615.  (h)  12  A.  &  E.  481. 
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1859.       for  a  preTious  year*s  rent.     The  e£Pect  of  a  clause  that  the 

Mktropolt-  ^^^^^SBff>^  8^**'^  become  tenant  to  the  mortgagee  at  a  rent 
lAH  Counties  {g  discussed  in  1  Smith's  Lead  Cas.  p.  447,  4th  cd.  It 
Company  will  be  aigued  that  the  distress  on  the  25th  November  was 
B&owN.  a  recognition  of  an  existing  tenancy ;  but  that  distress  was 
for  rent  due  on  the  23rd  September,  and  therefore  it  was 
no  recognition  of  a  tenancy  at  the  time  the  ejectment  was 
brought.  In  Doe  d.  Wilkinson  v.  Goodier{a)  the  mortgagee, 
under  a  power  in  the  mortgage  deed  enabling  him  to  dis- 
train for  arrears  of  interest  "in  like  manner' as  for  rent," 
distrained  after  the  date  of  the  demise  in  the  declaration, 
but  for  arrears  due  before  such  demise,  the  mortgagor 
having  (without  any  express  provision  in  the  deed  enabling 
him  to  do  so)  continued  in  possession:  and  it  was  held 
that  such  distress  did  not  amount  to  a  recognition  of  the 
mortgagor  as  tenant,  so  as  to  disable  the  mortgagee  from 
bringing  ejectment.  Moreover,  the  Court  of  Queen's  Bench 
has  decided  that  the  power  to  distrain  was  put  an  end 
to  by  the  assignment,  and  consequently  the  distress  was 
unlawful  (&). 

Atherton  and  T.  Jones^  in  support  of  the  rule. — The 
clause  of  attornment  created  a  tenancy  from  year  to  year, 
which  could  only  be  determined  by  six  months'  notice  to 
quit.  [PoUocki  C.  B. — The  clause  expresses  the  intent  for 
which  the  tenancy  is  created,  viz.  that  the  mortgagee  may 
have  for  the  recovery  of  the  interest  the  same  powers  of 
entry  and  distress  as  are  by  law  given  to  landlords  for  the 
recovery  of  rent  in  arrear.  Suppose  the  words  had  been, 
•*  and  to  the  intent  and  for  no  other  purpose^^  that  would 
exclude  the  ordinary  incidents  which  would  attach,  to  a 

(a)  10  Q.  B.  957.  once  Society,  Q.  B.    April  19,  80, 

(6)  Broum  ▼.  The  MetropoUian      1S59. 
dmntiee  and  Oeneral  Life  Auur- 
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Bbowm. 
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tenancy  from  jear  to  year.  A  tenancy  may  be  coupled 
with  any  lawful  condition.]  Some  contracts  have  incidents 
attached  to  them  which  cannot  be  Rot  rid  of.  The  question  »\"  Couhth 
is  one  of  construction,  and  the  power  of  entry  on  default  in  Compact 
payment  is  qualified  by  the  clause  of  attornment;  for  the 
latter  provides  that  *'  in  the  event  of  any  sale  the  tenancy 
thereby  created  shall,  as  regards  such  portion  of  the  pre- 
mises as  shall  be  sold,  be  at  an  end,  without  any  previous 
notice  to  put  an  end  to  the  same.**  That  excludes  any 
intention  that  the  tenancy  should  be  put  an  end  to  by  the 
clause  of  re-entry.  The  words  in  that  clause,  ''at  any 
time  or  times  after  default,"  mean  at  any  time  or  times 
upon  ''suflScient  notice  given."  In  Doe  d.  Garrod  v. 
OUey  (a)  there  was  an  express  provision  that  the  reserva- 
tion of  the  rent  should  not  prejudice  the  mortgagee's  right 
of  entry.  In  Doe  d.  Snett  v.  Tom  (£)  there  was  no  provi- 
sion, as  in  this  case,  that  the  clause  of  attornment  should 
not  prevail  against  the  power  of  sale.  Those  decisions 
cannot  be  relied  on  in  construing  this  deed,  the  terms  of 
which  are  materially  difierent  from  the  deeds  in  those 
cases.  Here  a  tenancy  from  year  to  year  is  created  by 
express  terms,  and  that  cannot  be  reconciled  with  the 
clause  of  re-entry  unless  the  mortgagee  is  to  make  his 
election. 


Pollock,  C.  B. — This  is  an  action  of  ejectment  in  which 
the  learned  Judge  directed  a  verdict  for  the  plaintiff  reserv- 
ing leave  to  the  defendant  to  move  to  enter  a  nonsuit  on 
the  ground  that  no  notice  to  quit  had  been  given.  The 
defendant's  counsel  contended,  upon  the  authority  of  Doe 
d.  SneU  v.  Tom^  that  the  true  construction  of  the  proviso 
in  the  deed  of  the  23rd  September,  1856,  was  to  create  a 


(a)  12A.  &£.  481. 


(6)  4  Q.  B.  615. 
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1869.  tenancy  from  year  to  year,  under  which  the  defendant  had 
^"^^^^^^  a  right  to  continue  as  tenant  until  he  received  a  notice  to 
TAji  CouHTiss  quit  putting  an  end  to  the  tenancy.  On  the  part  of  the 
CoMPAHT  plaintiff  it  was  contended  that,  assuming  the  effect  of  the 
Bbowit.  proviso  in  the  deed  was  to  create  a  tenancy  from  year  to 
year,  yet  the  clause  of  re-entry  overrides  it ;  and  that  such 
a  tenancy  was  not  created  with  all  its  incidents,  but  solely 
for  the  purpose  of  giving  the  mortgagees  a  right  to  dbtrain» 
As  a  pure  question  of  construction  I  have  felt  some  diffi- 
culty. This  belongs  to  a  class  of  cases  with  which  I  am 
not  so  familiar  as  to  be  able  to  say  at  once  what  is  the 
necessary  meaning  of  the  provisions,  but  I-  have  satisfied 
myself  that  they  may  mean  what  is  contended  for  on  behalf 
of  the  plaintiff.  If  we  have  any  assistance  from  decided 
cases  we  ought  not  to  overrule  them ;  but  it  seems  to  me 
that  we  have  little  or  none.  Doe  d.  tlnell  v.  Tom  (a) 
appears  to  decide  cases  of  this  sort,  though  this  distinction 
may  be  taken,  that  there  the  clause  of  attornment  did  not, 
as  here,  provide  that  upon  a  sale  the  tenancy  should  be  at 
an  end  without  any*  previous  notice.  In  construing  this 
deed  we  ought  rather  to  look  at  the  intention  of  the  parties 
than  any  supposed  meaning  of  certain  words.  I  think  that 
whatever  weight  may  attach  to  the  words  that  the  mort- 
gagee **  doth  hereby  attorn  and  become  tenant  from  year 
to  year,**  that  is  overbalanced  by  the  expression  that  the 
tenancy  was  created  to  give  the  mortgagees  a  right  to 
distrain  for  the  arrears  of  interest  If  the  mortgagor  was 
subjected  to  any  real  grievance  in  not  having  a  notice  to 
quit,  there  might  be  some  reason  for  putting  a  different 
construction  on  the  clause ;  but  he  has  taken  a  tenancy, 
apparently  not  for  the  benefit  of  himself  but  in  order  to 
give  the  mortgagee  a  right  to  distrain.     It  seems  to  me 

(a)  4  Q.  B.  615. 
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that  the  clause  of  attoroment  did  not  create  a  tenancy  from        1869. 
year  to  year  with  all  its  incidents  and  that,  looking  at  the      *^-^'  "^^ 
deed  in  its  entirety,  the  tme  construction  is  that  the  right  tam  Covktiss 
of  entry  overrides  the  other  provision;    and  therefore,      Couvjon 
notwithstanding  the  tenancy  thereby  created,  the  mort*      Browx. 
gagee  may  re-enter  on  deiaolt  in  payment  of  the  interest. 
We  have  thus  attained  the  grammatical  and  true  construc- 
tion of  the  deed,  and  we  act  in  accordance  with  the  decided 
cases  in  saying  this  rule  ought  to  be  discharged* 

MABfriN,  B, — I  am  of  the  same  opinion.  On  the  23rd 
September,  1856,  the  defendant  mortgaged  these  premises 
to  Vickers,  Lowe  and  Vickers.  On  the  18th  February  the 
defendant  executed  a  second  mortgage  to  the  plaintifls; 
and  on  the  27th  October,  1858,  the  plaintifls  obtained  an 
assignment  of  the  first  mortgage.  On  the  12th  November  they 
gave  a  notice  which  would  have  had  the  efiect  of  determining 
the  defendant's  tenancy,  if  it  was  a  tenancy  at  will;  but  the 
defendant  refused  to  give  up  possession.  They  then  waited 
until  the  25th  of  November,  when  they  made  a  distress  for 
rent  as  due  upon  the  25th  September,  1868.  On  these 
fects  the  question  is,  whether  upon  the  true  construction  of 
the  mortgage  deed  of  the  23rd  September,  1856,  the  plain- 
tifls are  entitled  to  enter  without  a  six  months'  notice  to 
quit.  This  deed  recites  that  the  defendant  was  possessed 
of  the  residue  of  a  term  of  800  years,  and  being  in  want  of 
2,500iL  he  mortgages  it  for  that  sum,  with  the  condition 
that  if  the  money  be  paid  before  the  23rd  March  the  mort- 
gage shall  be  re-assigned.  There  are  then  several  covenants 
and  conditions  for  the  security  of  the  mortgagees.  There 
is  a  power  to  sell,  a  power  to  enter,  and  lastly  a  tenancy  is 
created ;  but  that  is  pven  in  distinct  terms  for  the  benefit 
of  the  mortgagees,  that  they  may  have  .a  right  to  distrain. 
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1859.        I^  ^s  ^^^  contended  that  this  clause  creates  a  tenancy  from 
v^v-^      ygj^j.  ^Q  year,  with  all  its  incidents ;  and  therefore  it  can 

Metbopoli-  " 

TAv  Counties,  only  be  determined  by  a  six  months'  notice-  to  qait.  I 
CoMPAKT  thmk  that  instead  of  creating  any  interest  in  iavoar  of  the 
Bbowh.  mortgagor,  it  creates  a  tenancy  only  in  favour  of  the  mort- 
gagee. If  the  clause  were  construed  by  itself  it  would 
create  a  tenancy  which  could  only  be  determined  by  a  six 
months*  notice  to  quit ;  but  looking  at  the  object  of  the 
deed,  which  was  to  give  a  security  for  the  money  lent, 
it  must  be  construed  with  reference  to  the  other  provisions. 
Then  the  concluding  part  of  the  clause  provides  that  in  the 
event  of  a  sak  the  tenancy  shall  be  at  an  end ;  and  it  was 
contended,  on  the  principle  that  expressio  unius  est  exclusio 
alteriusy  that  this  shewed  that  the  tenancy  was  to  continue 
if  no  sale  took  place.  But  I  am  of  opinion  that  this  provi- 
sion does  not  affect  the  previous  right  of  entry ;  and  further 
that  under  the  indenture  of  the  18th  February,  1857,  what- 
ever interest  existed  in  the  defendant  passed  to  the  plain- 
tifis.  Whether  there  was  a  tenancy  at  will  or  a  mere 
wrongful  possession  by  the  mortgagor,  the  notice  of  the 
12th  November,  1858,  was  a  sufficient  demand  of  posses- 
sion to  give  a  right  of  entry.  Then  what  was  the  effect  of 
the  distress  ?  None  whatever,  for  as  there  was  no  tenancy, 
the  distress  was  unlawful.  For  these  reasons  I  think  that 
the  rule  ought  to  be  discharged. 

Beamwell,  B. — I  am  of  the  same  opinion.  The  clause 
in  question  did  not  create  a  tenancy  from  year  to  year  with 
all  its  incidents.  The  power  of  sale  is  unlimited  in  terms,  viz. 
that  the  mortgagee  may  enter  at  any  time  or  times  after  de- 
fault It  is  sought  to  qualify  those  words  by  the  last  clause,  but 
in  my  opinion  that  is  a  provision  in  favour  of  the  mortgagee. 
The  power  of  entry  is  not  inconsistent  with  that  clause.    If 
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the  mortgagee  sold  the  whole  or  a  part  of  the  premises^  the        1859. 
tenancy  woald  be  ipso  fiicto  at  an  end ;  if  there  was  no  sale,      *'-^v^--^ 
the  tenancy  would  continoe  until  the  mortgagee  entered.       '^  Countiis 

COMPAJIT 

V* 

Channbll,  6. — I  entertained  some  doubt  during  the  Bkown. 
argument,  but  am  now  satisfied  that  the  view  of  my  learned 
brothers  is  correct  The  question  depends  on  the  construc- 
tion of  the  deed  of  the  23rd  September,  1856,  for  the  facts 
are  not  disputed.  I  agree  that  the  parties  contemplated  a 
tenancy  from  year  to  year,  but  that  need  not  be  a  tenancy 
with  all  the  incidents  which  usually  attach  to  a  tenancy  from 
year  to  year.  The  doubt  I  have  had  arose  from  the  latter 
part  of  the  last  clause,  but  on  consideration  I  think  that 
this  case  is  governed  by  Doe  d.  Garrod  ▼•  OUey.  I  admit 
that  the  words  of  this  deed  are  stronger,  but  both  cases 
are  alike  in  this  respect,  that  though  a  tenancy  from  year  to 
year  is  created,  there  is  a  provision  that  the  mortgagee  may 
enter  at  any  time  upon  default  in  payment  Then  Doe  d. 
Garrod  y.  OUey  being  so  fiur  similar,  is  this  case  affected 
by  the  words  that  in  the  event  of  a  sale  the  tenancy  shall  be 
at  an  end  without  any  notice  to  quit  ?  It  is  impossible  to 
give  to  those  words  the  construction  contended  for  on  the 
part  of  the  defendant  without  qualifying  the  express  power 
given  by  the  clause  of  entry. 

Rule  dischaiged. 


438  EXCHEQT7BR  REPORTS. 

1869. 


May  10.  Dame  Harriet  Lucy  Tancred  v.  Allgood. 

First  oouDtt  JriRST  count. — That  at  the  time  of  the  commission  of 

was  the  owner  the  grievances  the  plaintiff  was  the  owner  and  proprietor  of 

ha/beenTet'  Certain  goods,  which  had  been  and  were  let  to  hire,  fbr  a 

T.  fo^^tera.  ^""^  unexpired,  to  one  Sir  Thomas  Tancred,  who  then  had 

5"f  *d**t*^*ld  ^^  ^^  *^^  possession  under  such  letting,  the  reversionary 

J8  ^^'  J°*^  property,  estate  and  interest  in  the  said  goods  belonging  io 

80  Mto  prevent  the  plaintiff:  that  the  defendant,  well  knowing  the  premises, 

the  same  bein|f  ^  . 

followed  or  wrongfully  seized  and  took  the  said  goods  out  of  the  posses- 

plaintiff  was  sion  of  Sir  T«  Tancred,  and  absolutely  sold  the  said  goods, 

raveraionary^  and  Converted  and  disposed  thereof,  and  dispersed  them  so 

SMond  coant:  ^  ^°  prevent  the  same  being  followed  or  found,  whereby 

finA!"  ****?*  *^®  plaintiff  was  injured  in  her  reversionary  estate  in  the 

that  it  alleged  goods* 

that  the  goods  ^ 

were  let  to  T.        Second  count. — That  at  the  time  of  the  grievances  the 

"  to  be  used  ,     ,  , 

in  a  certain  plaintiff  was  the  owner  of  goods  which  had  been  let  to  hire, 

otherwise  or  Rud  for  a  term  unexpired,  to  Sir  T.  Tancred,  and  then  only 

that  T.  had  ^^^  "^  upon  a  certain  messuage  and  premises,  and  not  other- 

^sTsubjI^  ^^  ^^  elsewhere :  that  Sir  T,  Tancred  had  the  use  and 

tT  n* Vthe'*"  P^8®®®8^o°  of  the  goods,  under  such  letting  to  hire,  upon  and 

term  and  sub-  subject  to  the  terms  thereof,  the  reversionary  property,  estate 

jeoc  CO  ine 

determination  and  interest  in  the  said  gcxxis,  expectant  upon  the  expiration 

of  the  terniy 

by  the  mlation  of  the  term,  or  upon  the  determination  of  the  contract  and 

thereof."  hiring,  by  the  violation  of  the  terms  thereof,  then  belonging 

the  defendant  to  the  plaintiff;  yet  the  defendant,  well  knowing  the  pre- 

and*8old"the^  miscs.  Wrongfully  seized  and  took  the  goods  out  of  the 

SJ^rt"oTert,  possession  of  Sir  T.  Tancred  and  removed  them  out  of  the 

but  as  sheriff 

under  a  writ  of  fi.  fa.  against  T.,  and  that  the  plaintiff  had  not  sustained  and  would  not  sustain 
any  damage  by  reason  of  the  promises.—  Held^  that  as  the  damages  sustained  by  the  plaintiff 
were  the  foundation  of  the  action,  the  pleas  were  an  answer  to  the  action. 
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said  mesBuage  and  premises,  and  absolalely  sold  lo  divers  1859. 
persons  the  said  goods  and  all  the  title  and  interest  therein, 
including  not  onlj  Sir  T.  Tancred*s  interest  and  the  right 
to  use  the  same  in  the  said  roessnage  and  premises,  but 
also  the  reversionarj  property,  estate  and  interest  of  the 
plaintiff,  and  the  right  to  remove  and  use  the  same  away 
from  the  said  messuage  in  any  and  every  other  place :  that 
th^  said  goods  were  delivered  by  the  defendant  to  the 
vendees,  and  were,  under  and  by  means  and  in  porsnanoe  of 
such  sale,  removed  and  used  away  from  the  messuage,  and 
were  thereby  dispersed  by  the  defendant,  so  as  to  prevent 
their  being  followed  or  found,  whereby  the  plainUff  was 
injured  in  her  reversionary  estate  in  the  goods.  - 

Third  plea  to  the  first  count. — That  defendant  seized 
and  took  and  sold,  not  in  market  overt,  the  said  goods,  and 
thereby  converted  and  disposed  thereof  and  dispersed  the 
same,  as  and  being  and  not  otherwise  than  sheriff  of  the 
county  where  the  grievances  were  committed,  in  the  due 
execution  by  the  defendant  as  such  sheriff  of  a  certain  writ 
of  execution,  whereby  he  was  commanded  as  such  sheriff 
to  seise  and  sell  the  goods  and  chattels  of  the  said  Sir 
Thomas  Tancred  in  his  bailiwick,  to  satisfy  oertun  monies 
recovered  against  him,  &c. ;  and  that  the  plaintiff  had  not 
at  the  commencement  of  the  suit  sustained,  and  would  not 
sustain,  any  damage  by  reason  of  the  premises. 

Demurrer  and  joinder. 

Fifth  plea. — A  similar  plea  to  the  second  count. 

Demurrer  and  joinder. 

Phtpsan  argued  for  the  plaintiff  (May  4). — The  plaintiff 
sues  for  injury  to  her  reversionary  interest.  Not  having 
been  entitled  to  possession  at  the  time  of  the  alleged 
grievances,  it  is  not  a  case  in  which  trover  would  lie : 
Gordon  v.  Harper  (a).     It  has  been  frequently  intimated 

(a)  7  T.  R.  9. 
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1859.        ^^^^  ^^  Bucb  A  c^^^  ^  ^^c  present  a  special  count  is  proper. 
^"^^      In  Farrer  v,  Besmck(a)  a  sheriff's  officer  had  sold  some 
«.  horses,  the  joint  property  of  the  plaintiff  and  another,  under 

a  writ  against  the  goods  of  the  latter,  and  in  the  course  of  the 
argument,  Parke,  B.,  observed  (p.  685) :  **  There  is  consi- 
derable doubt  whether  this  is  a  conversion  by  the  sheriff  or 
only  the  subject  of  a  special  action  on  the  case.     When  I 
was  at  the  bar  I  used  in  these  cases  to  declare  in  a  special 
action  on  the  case."    If  a  tenant  in  common  has  a  remedy, 
where  his  goods  are  sold  by  the  sheriff  under  an  execution 
against  his  co-tenant,  a  fortiori  a  reversioner  can  sue  for 
the  absolute  sale  of  the  property  in  an  execution  against 
the   termor.     Mayhew  v.   Herrick  {b)   exactly   resembles 
this  case,  except  in  the  circumstance  that  the  bankrupt, 
whose  assignees  were  the  plaintifls,  was  tenant  in  common 
with  the  person  against  whose  goods  the  execution  had 
issued.     In  that  case  there  was  a  special  count  and  also  a 
count  in  trover.     The  plaintifls  proved  that  the  defendant 
had  taken  the  bankrupt's  goods;  the  point  was  distinctly 
raised  that  the  plaintifls  had  a  right  of  action  against  the 
sheriff  in  respect  of  the  absolute  sale  by  him  of  the  bankrupt's 
undivided  moiety  in  the  goods,  and  it  was  held  that  they 
had.  In  Archbold's  Practice,  by  Chitty,  p.  606  (c),  it  is  laid 
down  that  under  a  fi.  fa.  against  one  of  two  partners  the  sheriff 
may  seize  the  goods  of  both,  but  can  only  sell  the  debtor's 
undivided  moiety.     [Channell,  B.-~I  suppose  the  plaintiff 
relies  upon  the  words  in  the  declaration  **  well  knowing  the 
premises."    In  Dean  v.  Whittaher{d\  it  seems  to  have 
been  assumed  that  the  sheriff  would  be  liable  for  selling  too 
large  an  interest  after  notice.     BramtoeU,  B. — Words  alone 
do  not  give  a  cause  of  action.     The  sheriff  who  had  a  right 
to  sell,  did  so;  the  act  alone  was  lawful.]     It  is  submitted 

(a)  1  M.  &  W.  682.  (c)  9tb  edition. 

(6)  7  C.  B.  229.  (rf)  1  C.  &  P.  347. 
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that  it  is  not  necessary  for  the  plaintiff  to  rely  on  those  words.        1859. 
In  Garland  v.  CarKsle(a)y  it  was  held  that  the  innocence  of 
a  sheriff,  who  sold  without  notice  6i  a  secret  act  of  bank- 
ruptcy,  did  not  protect  him  from  liability  in  an  action  of 
txxiver.  It  was  a  tort  to  sell  the  absolute  interest  of  the  plain- 
tiff, so  as  to  prevent  the  goods  being  found  and  followed. 
Damage  necessarily  follows  from  that  act.     \_MarHny  B.—  Is 
there  any  authority  for  toying  that  such  an  interest  exists  as  a 
reversion  in  ^iMNbf]  There  may  be  a  lease  of  goods.  [Pollock^ 
C.  S. — In  one  sense  there  may,  but  that  is  not  in  the  sens^ 
of  a  lease  as  applied  to  land.]     There  are  many  cases  which 
recognize  the  position  of  lessor  and  lessee  of  goods :  Bradley 
V.  Capky  {b).  Cooper  v.  WiUomaU  (c),  Bryani  v.  Wardett  (iQ, 
Fenn  v.  BitOestm  {e).     [PoOochj  C.  B.— Is  not  the  action 
brought  too  soon.     Should  not  the  plaintiff  have  waited 
until  she  sustained   actual   damage  ?]      She  is  damaged 
already,  viz.  in  her  reversionary  estate.     [PoUochy  C.  B. — 
It  seems  contrary  to  the  policy  of  the  law,  which  abhors 
multiplicity  of  actions,  that  several   persons  should  have 
distinct  rights  of  action  at  the  same  time  for  injuries  to  a 
chattel.  The  case  of  land,  no  doubt,  is  different  on  account 
of  the  separate  estates  that  may  exist  in  it  at  the  sapae 
time.]     In  Jenkins  v.  Cook  (/),  Parke,  B.,  puts  the  case 
of  a  sheriff  selling  more  than  a  tenant's  interest,  as  an 
instance  of  injury  to   the  reversion  dating  from  the  sale 
of  the  whole  property.    That  case  resembles  the  present. 
Suppose  the  case  of  a  horse  let  to  hire  for  a  year ;  the  owner 
dispossesses  himself  for  that  year ;  if  the  horse  is  shot  is  the 
owner  to. have  no  remedy  for  the  value?  He  ought  to  have 
the  full  value.    [Pollock,  C.  B. — No  doubt  be  has  a  remedy 
if  he  is  injured.    But  here  the  plea  alleges  that  the  plaintiff 

(a)  2  Cr.  &  M.  31.  (d)  2  Exch.  479. 

lb)  1  C.  B.  685.  (e)  7  Exch.  152. 

(c)  1  C.  B.  672.  (/)  1  A.  &  E.  875,  note. 
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has  sustained  no  injury.    Martin^  B. — What  remains  in  the 
owner  of  goods  who  lets  them  for  a  time,  is  not  analc^ous 

^'  to  the  interest  which  remains  in  the  owner  of  land  who 

Allgood. 

demises  it  for  a  term.     In  Co.  Litt.  it  is  said,  that  it  is  the 
duty  of  the  bailee  of  goods  to  use  them  according  to  the 
intent  of  the  bailment ;  using  them  improperly  determines 
the  bailment.]  The  interest  remaining  in  one  who  lets  goods 
to  another  is  something  more  than  matter  of  contract ;  thoogfa 
he  parts  with  possession  of  the  goods,  he  retains  a  certain 
Ihterest  though  not  a  possessory  interest     The  owner  of  a 
house  let  for  a  month  can  sell  it  during  the  month  (a)* 
The  buyer  at  the  end  of  the  month  could  enforce  the  de- 
livery, though  during  the  month  he  can  maintain  no  action 
on  the  contract  of  hiring.  But  suppose  a  stranger  injures  the 
house  during  that  time,  can  the  buyer  maintain  no  action 
against  him  ?    [Pollock,  C.  B. — Then,  can  the  owner  and 
the  hirer  both  sue  at  the  same  time  for  the  same  thing? 
No  doubt  if  an  injury  is  done  to  a  servant  he  can  sue,  as  also 
can  his  master  for  loss  of  service.]   Then,  as  to  the  damage, 
that  clearly  results  from  the  absolute  sale,  by  which  it  is 
alleged  that  the  plaintiff  is  prevented  from  following  and 
finding  the  goods. 

Blackburn,  for  the  defendant. — It  may  be  conceded  that 
if  the  goods  had  sustained  any  immediate  injury  the  plain- 
tiff would  have  a  good  cause  of  action.  But  it  is  submitted 
that  the  plea  in  efiect  amounts  to  not  guilty,  and  negatives 
the  existence  of  any  cause  of  action.  It  states  that  the 
plaintiff  neither  has  sustained,  nor  will  sustain  any  damage. 
The  argument  on  the  other  side  is,  that  the  &ct  so  averred 
is  impossible;  damage  to  the  plaintiff  .being  the  necessary 
result  of  the  state  of  things  alleged  in  the  declaration  and 
confessed  by  the  plea.  In  truth,  whether  damage  has  or 
(a)  See  FrcaMm  v.  NeaU,  13  M.  &  W.  481. 
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has  not  been  sustained  is  a  question  of  fact  For  instance,  1859. 
if  a  jewel  had  been  seised  and  sold  to  a  jeweller  the  plaintiff 
might  obtain  it  again  at  the  expiration  of  Sir  T.  Tancred's 
term.  In  Owen  v.  Legh  {a\  the  defendant,  who  was  the  plain- 
tiff's landlord,  had  distrained  and  sold  growing  crops  before 
they  were  ripe ;  it  was  held  that,  the  sale  being  altogether 
void,  the  plaintiff  sustained  no  legal  damage  from  it,  and  had 
therefore  no  ground  of  action  in  respect  of  it  In  the  pre- 
sent case  the  sale  by  the  sheriff  was  simply  void  as  to  any 
thing  beyond  Sir  Thomas  Tancred's  interest,  and  if  so  there 
is  no  damage  to  the  plaintiff.  As  to  the  chaige  of  eloigning 
and  dbpeising  the  goods;  it  is  nevertheless  possible  that 
they  may  be  found  again  and  restored,  and  the  possible 
case  must  be  presumed*  Unless  the  injury  is  necessarily 
permanent  there  can  be  no  right  of  action.  In  Hopwood  v. 
Schqfield  {b\  Patteson,  J.,  asked,  ^*  How  can  an  injury  be 
called  permanent  which  may  be  redressed  in  a  few  days  T* 
[Martm^  R,  referred  to  Mumford  v.  The  Oxford^  Worce$ier 
and  Wolverhampton  Raihoay  Company  (c).]  It  is  true  the 
removal  of  these  goods  may  turn  out  to  be  an  injury,  but  it 
may  be  none.  The  allegation  that  no  damage  will  accrue 
is  traversable ;  if  the  plaintiff  had  traversed  it  he  would  ,^ 
have  raised  a  proper  question  for  a  jury:  Young  v. 
Spencer  (cQ.  [PoUoch,  C.  B.<^  Where  goods  are  let  with  a 
house  the  sheriff  cannot  sell  them  to  be  used  elsewhere.]  If 
he  does,  there  may  be  a  cause  of  action,  provided  the  owner 
has  a  right  of  re-entry  in  such  an  event,  but  not  otherwise. 

Phipsonf  in  reply. — The  third  plea  admits  that  there  has 
been  an  absolute  sale  so  as  to  prevent  the  plaintiff  finding 
the  goods  again ;  if  so,  damage  to  the  plaintiff  is  inevitable. 
That  distinguishes  this  case  from  Owen  v.  Legh  (a).     The 

(a)  3  B.  &  Aid.  470.  (c)  1  H.  &  K.  84. 

(6)  2  Moo.  ^  Rob.  34.  \d)  10  B.  &  C.  145. 
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1859.  fifth  plea  admits  a  sale  of  the  plaintiff's  interest  and  of  a 
^^j[j|^  right  to  use  the  goods  in  other  places  than  those  in  which 
the  tenant  had  a  right  to  use  them.  That  b  a  necessary 
damage,  and  there  is  no  need  of  a  proviso  for  re-entTy,  in 
the  event  of  such  user,  to  give  a  right  of  action  to  the 
plaintiff  in  respect  of  it  Damage  to  the  plaintiff^s  title 
may  be  sufficient  cause  of  action.  There  are  many  cases  in 
which  it  is  not  necessaiy  to  prove  actual  damage :  MarzeUi 
V.  fVUUama  (a),  Fray  v.  Voules  (&). 

Cur.  adv.  vulL 

Pollock,  C.  B.,  now  said: — In  this  case  the  damage 
sustained  by  the  plaintiff  is  the  whole  foundation  of  the 
action.  Probably  any  temporary  damage  done  while  the 
plaintiff's  possession  was  suspended  by  her  contract  with 
another  person,  is  not  the  foundation  of  an  action.  There  is 
an  allegation  in  the  plea,  which  is  confessed  by  the  demurrer, 
that  no  damage  has  been  sustained  or  could  be  sustained 
We  think,  therefore,  that  the  defendant  is  entitled  to  judg- 
ment on  the  demurrer  to  the  plea  to  the  first  count  The 
second  count  does  not  shew  or  allege  that,  by  reason  of  the 
use  of  the  goods  beyond  the  apparent  licence  to  use  them 
during  the  letting,  there  was  a  determination  of  the  bidl- 
ment  so  as  to  give  the  plaintiff  a  present  right  to  the 
possession.  To  that  count  there  was  also  a  similar  plea, 
and  the  same  remark  applies  to  that,  viz.  that  the  damage 
is  the  sole  foundation  of  action  upon  the  breach  of  the 
bailment.  We  are  of  opinion  that  the  pleas  are  an  answer 
to  the  cause  of  action  as  presented  by  the  plaintiff  in  his 
declaration.  Our  judgment  must  therefore  be  for  the 
defendant. 

Judgment  for  the  defendant  (c). 

(a)  1  B.  &  Adol.  415.  (b)  Q.  B.  May  8,  1859. 

(c)  The  argument  was  reported  by  J.  A*.  Yonge,  Esq. 
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Baxendale  and  Others  t;.  Haryet.  AprU  19. 

/Assumpsit  on  a  policy  of  Insarance  effected  by  the  The  plaintiffs 

plaintifis  in  the  Norwich  Union  Fire  Insurance  Society. —  with  the  Nor- 

The  declaration  set  out  the  policy,  which  stated  that  the  p|^  iiuurance 

plain  tifisy  carriers,  insured  "  30,000/.  on  live  and  dead  stock  ^^^of^in- 

and  utensils  in  trade,  and  goods  in  transit  in  the  plaintiffs'  »tt™nce^hich 

warehouses,  old  and  new  offices,  and  stables,  all  adjoining  (amongit 

and  communicating,  situate  by  the  side  of  the  canal  at  the  followiiig 

Camden  Town   Station  of  the  North  Western  Railway,  •*  Every  policy 

brick  and  slate,  having  therein  a  cooking  apparatus,  three  society  will 

stoves  securely  fixed  and  a  steam-engine  of  twelve  horse  the^atuwT  *** 

power,  the  boiler  of  which  was  declared  to  be  in  a  brick  J^cTure  of* 

arched  vault."    The  declaration  set  out  the  terms  and  con-  '^®  buildings 

and  property 

ditions  indorsed  on  the  policy,  which  were  (amongst  others)  insured,  and 

as  follows  : —  which  contain 

''3rd.  Every  policy  issued  by  this  Society  will  be  void  the  property 
unless  the  nature  and  material  structure  of  the  buildings  faiiyand 
and  property  insured,  and  of  all  buildings  which  contain  de^CTiM^in 
any  part  of  the  property  insured,  be  fully  and  accurately  J]J|d*j^j!^^ihe 
described  in  such  policy ;  and  unless  the  trades  carried  on  *™^«*  i?"*®? 

,  on  in  all  such 

in  all  such  buildings  be  correctly  shewn ;  and  unless  it  be  buildinss  bo 

correctly 
shewn;  and 
unless  it  is  stated  in  such  policy  whether  any  hazardous  goods  are  deposited  in  any  sucb  build- 
ings ;  and  whether  there  be  any  store  or  apparatus  for  producing  heat  (other  than  common  fire 
places  in  private  houses)  used  or  employed  m  sucb  builaings,  or  in  any  building,  jard,  or  other 
'  place  adjoininj^  or  near  to  the  property  insured,  and  belonging  to  or  occupied  by  the  party 
insured ;  and  if  there  be  any  building  of  a  hazardous  nature  or  structure,  or  in  which  hazardous 
trades  are  carried  on  or  hazardous  goods  deposited,  belonging  to  or  occupied  by  the  party 
insured,  adjoining  or  near  to  the  property  insured,  the  same  must  also  be  specified  in  the  policy, 
or  it  will  be  void.** — The  plaintim,  who  were  carriers,  in  1843, erected  on  the  premises  insured 
a  steam-engine  which  they  used  for  hoisting  goods.  This  steam-engine  was  specified  in  the 
policy.  The  plaintiffii  in  1844  applied  the  steam-engine  to  g^nding  provender  for  their 
Dorses.  Thev  attached  to  it  a  horizontal  shaft,  which  was  carried  through  the  floor  to  an 
upper  room  where  they  erected  winnowing  and  grinding  machines.  The  policy  was  renewed 
in  1857.  The  Society  had  no  knowledge  of  the  erection  of  the  additional  machinery  or  that 
the  steam* engine  was  used  for  grinding.  The  premises  having  been  destroyed  by  fire:  — /Te/d^ 
that  the  alteration  did  not  avoid  the  policy,  the  jury  having  found  that  there  was  nu  increase  of 
risk. 
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Stated  in  such  policy  whether  any.  hazardous  goods  be 
deposited  in  any  such  buildings;  and  whether  there  be 
any  stove  or  apparatus  for  producing  heat  (other  than 
common  fire  places  in  private  houses)  used  or  employed 
in  any  such  buildingSy  or  in  any  building,  yard,  or  other 
place,  adjoining  or  near  to  the  property  insured,  and  belong- 
ing to  or  occupied  by  the  party  insured ;  and  if  there  be 
any  building  of  a  hazardous  nature  or  structure,  or  in 
which  hazardous  trades  ase  carried  on  or  hazardous  goods 
deposited,  belonging  to  or  occupied  by  the  party  insured, 
adjoining  or  near  to  the  property  insured,  the  same  must 
also  be  specified  in  the  policy,  or  it  will  be  void." 

*'4th.  If  any  alteration  or  addition  be  made  in,  or  to  any 
building  insured,  or  in  which  any  insured  property  is  con- 
tained, or  in,  or  to  any  building  adjoining,  or  near  to  the 
property  insured,  belonging  to  or  occupied  by  the  party 
insured,  by  which  the  risk  of  6re,  to  which  the  building  or 
property  insured,  or  the  building  containing  such  property, 
is,  or  may  be  exposed,  be  increased ;  or  if  such  risk  be 
increased  either  by  any  of  the  means  adverted  to  in  the 
third  condition,  or  in  any  other  manner;  or  if  any  property 
insured  be  removed  into  other  premises,  such  alteration  or 
addition,  increase  of  risk,  or  removal,  must  be  immediately 
notified  to  the  Society  in  order  to  its  being  allowed  by 
indorsement  on  the  policy,  such  indorsement  being  signed 
by  one  of  the  Society's  secretaries  or  agents,  otherwise  the 
policy  will  be  void." 

The  declaration  contained  the  usual  averments,  that  the 
plaintiffs  were  interested  in  the  property  insured  and  had 
paid  the  annual  premium ;  and  it  alleged  that  the  said 
stock,  utensils  in  trade,  and  goods  in  transit  in  the  policy 
mentioned  were  destroyed  by  fire ;  and  that  all  things  had 
been  done  and  happened,  &c.,  to  entitle  the  plaintiffs  to  be 
paid  the  amount  of  their  loss. — Breach  :  Nonpayment 
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Pleas  (inter  alia). — Sixth :  That  the  nature  and  material        1859. 
structure  of  the  buildings  and  property  insured,  and  of  the     w^^^^*^^ 
buildings  which  contained  the  property  insured  by  the  said  <"• 

policy,  were  not  nor  are  fully  and  accurately  described  in 
the  said  policy  as  required  by  the  third  condition  indorsed 
on  the  policy,  in  this,  that  manuiactories,  processes,  and 
trades,  attended  with  peculiar  danger,  were  carried  on  in 
and  upon  the  said  buildings  and  property  insured,  and  in 
and  upon  the  said  buildings  containing  the  property  insured, 
which  manufactories,  processes,  and  trades  were  not,  nor 
was  any  of  them  mentioned  or  described  or  noticed  in  the 
said  policy ;  and  the  defendant  says  that  he  did  not  accept 
or  assent  to  the  description,  statement,  and  specification 
contained  in  the  said  policy  as  a  complete  and  sufficient 
compliance  with  the  said  third  condition  thereon  indorsed : 
whereby  the  said  policy  was  and  is  void. 

Seventh. — That  the  said  property  insured,  and  the  build- 
ings containing  such  property,  and  the  risk  to  be  insured 
against,  were  not  duty  described  in  the  said  policy ;  but  the 
same  were  described  in  the  said  policy  otherwise  than  they 
really  were,  and  so  as  to  cause  the  said  insurance  to  be 
effected,  and  the  same  was  effected,  at  a  lower  premium 
than  it  otherwise  would  and  ought  to  have  been.  And  the 
defendant  says  that  he  did  not  accept  or  assent  to  the 
description,  statement,  and  specification  contuned  in  the 
said  policy  as  complete  and  sufficient  compliance  with  the 
said  third  condition  indorsed  on  the  said  policy,  or  as  a 
true,  correct  or  adequate  description  of  the  said  property 
insured,  and  the  buildings  containing  the  same,  and  of  the 
risk  to  be  insured  against :  whereby  the  said  policy  was  and 
is  void. 

Replications  taking  issue  on  the  pleas. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings 
after  last  Hilary  Term,  it  appeared  that  the  plaintifis,  who 

o  G  2 


448  EXCHEQUER   REPORTS. 

1869.        ^^^  carriers,  had  for  many  jears  effected  insarances  with 
^^•*^'''"*^      the  Norwich  Union  Fire  Insurance  Society,  of  which  the 

Baxendalb  "^  1    -      -ff 

•.  defendant  was  a  director.     In  the  year  1843,  the  plaintins 

Hartkt.  . 

erected,  in  a  vault  on  the  premises  insured,  a  steam-engme 

of  twelve  horse  power,  which  they  used  solely  for  working 
cranes  in  hoisting  in   goods  to  their  carrier's  warehouse. 
The  Insurance  Society  had  notice  of  this  steam-engine  and 
the  purpose  for  which  it  was  used;  and  in  consequence 
they  increased  the  premium  irom  2s.  6dL  to  4«.  6d.  per  cent. 
In  the  year  1844,  the  plaintiiis  used  the  steam-engine  for 
grinding  provender  for  their  horses.     They  attached  to  it 
a  horizontal  shaft  which  was  carried  through  the  floor  to 
an  upper  room  where  they  erected  winnowing  machine^ 
and  machines  for  crushing  oats,  splitting  beans,  &c     The 
Society  had  no  knowledge  of  the  additional  machinery,  or 
that  the  steam-engine  was  used  for  any  other  purpose  than 
that  of  hoisting,  until  after  the  fire  took  place.    The  policy 
on  which  this  action  was  brought  was  effected  in  July  1857, 
and  it  appeared  that  there  were  different  classes  of  insu- 
rance at  different  rates  of  premium. 

It  was  submitted,  on  the  part  of  the  defendant,  that  there 
was  a  misdescription  of  the  risk  at  the  time  the  policy  was 
granted.  The  learned  Judge  left  the  following  questions 
to  the  jury : — First,  had  the  Insurance  Society  notice  that 
the  steam-engine  was  put  up  for  purposes  more  general  than 
hoisting?  Secondly,  was  the  use  of  the  steam-engine  unrea- 
sonable, or  such  as  the  Society  might  have  expected  ftom 
its  being  put  up  for  other  purposes?  Thirdly,  was  the 
steam-engine  used  for  other  purposes  than  for  the  plaintifts* 
establishment?  Fourthly,  had  the  Society  notice  of  the 
particular  use  to  which  the  steam-engine  had  been  applied? 
Fifthly,  did  the  particular  use  to  which  the  steam-engine 
was  applied  increase  the  risk  beyond  what  might  be  expected 
from  its  being  used  for  general  purposes  ?     Lastly,  was  the 


Baxrndalx 

V. 

Haryet. 
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risk  correctly  described  id  the  policy.     The  jury  found  the       1859. 
first  and  last  questions  in  the  affirmative,  and  all  the  others 
in  the  negative ;  whereupon  bis  Ixihisbip  directed  a  verdict 
for  the  plaintifisy  reserving  leave  to  the  defendants  to  move 
to  enter  the  verdict  for  them. 

Ltuh  now  moved  to  enter  the  verdict  for  the  defendants, 
or  for  a  new  trial  on  the  ground  of  misdirection  and  that 
the  verdict  was  against  the  evidence. — There  was  either  a 
misdescription  of  the  steam-engine  or  a  misdescription  of 
the  building  insured,  and  therefore  the  policy  is  void  by  the 
third  and  fourth  conditions.  When  the  steam-engine  was 
first  erected  it  was  used  solely  for  the  purpose  of  hoisting, 
but  its  application  to  the  purposes  of  grinding,  together  with 
the  erection  of  additional  machinery,  increased  the  risk. 
[Polhcky  C.  B.  — Thb  is  a  mere  increase  of  danger.  It  is 
like  the  case  of  a  person  who  has  an  oven  on  his  premises, 
and  instead  of  using  it  for  baking  bread  he  uses  it  for  some 
other  purpose.  If  a  person  who  insures  his  life  goes  up  in 
a  balloon,  that  does  not  vitiate  his  policy.]  Here  there  is 
an  increase  in  the  nature  of  the  risk,  not  in  degree  only. 

Martin,  B. — I  am  of  opinion  that  there  ought  to  be  no 
rule.  The  plaintiiis  erected  on  the  premises  insured  a 
steam-engine  which  they  then  used  for  hoisting  only.  They 
afterwards  applied  it  to  the  purpose  of  providing  food  for 
their  horses ;  so  that  it  was  used  for  something  essential  to 
their  business  as  carriers.  The  question  is  whether  such  a 
use  of  the  steam-engine  vitiates  the  policy.  By  the  third 
condition,  "Every  policy  issued  by  this  Society  will  be 
void,  unless  the  nature  and  material  structure  of  the  build* 
ings  and  property  insured  be  fully  and  accurately  described 
in  such  policy."  In  my  opinion  the  machinery  attached  to 
this  steam-engine  was  not  a  part  of  the  nature  and  material 
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1859.        Structure  of  the  building  and  property  insured.    The  condi- 
j^^^^      tion  also  says,  "  and  of  all  buildings  which  contain  any  part 
9.  of  the  property  insured."    This  is  not  the  case  of  a  baud- 

ing ;  it  is  an  operation  carried  on  in  a  bnilding,  by  which 
the  plaintiffs  provide  food  for  their  horses.     The  condition 
also  says,  '*  and  if  there  be  any  building  of  a  hazardous 
nature  or  structure,  or  in  which  hasardous  trades  are  carried 
on,  or  hazardous  goods  deposited,  the  same  must  also  be 
specified  in  the  policy."    It  was  a  question  for  the  jury 
whether  the  operation  which  the  plaintifls  carried  on,  and 
which  was  necessary  for  their  trade  as  carriers,  so  increased 
the  risk  as  to  be  of  a  hazardous  nature,  and  they  have  found 
it  did  not.     Therefore,  the  case  not  being  within  the  third 
condition,  it  was  not  necessary  under  the  fourth  condition 
for  the  plaintifls  to  give  notice  that  they  had  applied  the 
steam-engine  to  the  purposes  of  grinding.    Stokes  v.  Cox  (a) 
is  an  authority  that,  if  the  insurers  wish  to  make  it  a  condi- 
tion precedent  to  the  validity  of  the  policy  that  there  shall 
be  no  alteration  in  the  circumstances,  whether  the  risk  is 
increased  or  not,  they  must  do  so  in  distinct  terms. 

Bramwell,  B. — I  am  of  the  same  opinion.  It  is  aigued 
that  the  policy  is  subject  to  certain  conditions  which  the 
plaintiffs  have  not  complied  with.  The  third  condition 
requires  the  nature  and  material  structure  of  the  buildings 
and  property  insured  to  be  fully  and  accurately  described  in 
the  policy.  Then  the  question  is  whether  there  has  been 
any  want  of  a  full  and  accurate  description  of  them.  The 
buildings  had  in  them  a  steam-engine  which  was  described 
in  the  policy.  This  steam-engine  was  formerly  used  for 
hoisting,  but  afterwards  some  machinery  was  added  to  it 
and  it  was  used  for  grinding  food  for  horses.  Then,  does 
that  circumstance  render  the  description,  which  would  other- 

(a)  1  H.  &  N.  533. 
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wise  be  accurate  one  that  is  not  so.  In  my  opinion  it  does 
not  The  *' nature  and  material  structure  of  the  buildings" 
whether  ihej  are  built  of  stone,  brick  or  wood ;  or  whether 
they  are  tiled,  slated  or  thatched.  The  term  manifestly 
refers  to  what  may  be  called  the  essence  of  the  building 
and  not  to  its  incidents.  There  is  no  condition  making  it 
obligatory  on  the  insured  to  describe  every  alteration  in  the 
machinery  in  the  buildings. 

Chaknell,  B. — I  am  also  of  opinion  that  there  ought  to 
be  no  rule.  It  is  said  that  there  are  conditions  in  the  policy 
which*  not  being  complied  with,  render  it  void  The  ques- 
tion is  whether,  under  the  third  condition,  this  machinery 
is  a  part  of  *^  the  nature  and  material  structure  of  the  build- 
ings insured."  In  my  opinion  it  is  not  What  is  meant  is, 
whatever  be  the  nature  and  structure  of  the  buildings, 
whether  built  of  stone,  brick  or  wood,  or  covered  with  slate 
or  tiles,  they  must  be  accurately  described.  I  do  not  think 
this  machinery  can  be  considered  as  part  of  the  nature  or 
structure  of  the  buildings.  That  being  the  construction  of 
the  third  condition,  the  fourth  does  not  carry  the  argument 
any  further. 

Pollock,  C.  B. — I  agree  that  there  ought  to  be  no  rule. 
In  cases  of  insurance  the  Courts  ought  to  give  every  facility 
to  the  detection  of  fraud ;  but  where  the  transaction  is  bona 
fide,  it  is  the  duty  of  the  insurers  to  establish  their  objection 
free  from  doubt  In  this  case  the  Society  had  notice  that 
the  steam-engine  was  on  the  premises,  and  that  it  was 
employed  for  a  particular  purpose ;  but  their  objection  is 
that  it  was  afterwards  employed  for  another  purpose,  which 
they  did  not  know  of  or  anticipate,  and  which  increased  the 
danger.  The  answer  is,  that  the  Society  allowed  the  erec- 
tion of  the  steam-engine  without  any  qualification  whatever 
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1859. 

BaxbndaiJb 

r. 

Habybt. 


as  to  its  purpose ;  and  if  they  meant  it  to  be  confined  to 
tlie  one  use,  they  should  have  stipulated  that  it  should  be 
used  for  the  purpose  of  hoisting  only.  The  jdry  found 
that  there  was  no  increase  of  risk  by  using  the  steam-engine 
for  grinding,  and  the  Society  having  had  notice  of  the 
nature  of  the  risk  were  not  entitled  to  any  notiee  by  reason 
of  the  increase  of  danger.  A  person  who  insures  may  light 
as  many  candles  as  he  please  in  his  house,  though  each 
additional  candle  increases  the  danger  of  setting  the  house 
on  fire. 

Rule  refused. 


May  12. 


An  insoWent 
filed  his  poti- 
tion  in  a 
County  Court 
and  obtained 
an  order  for 
protection 
from  proceis 
until  the  daj 
appointed 
for  his  first 
examination. 
On  that  day 
his  attorney 
applied  to  the 
County  Court 
judge  for  leave 
to  withdraw 
the  petition, 
on  the  ground 
that  the  date 
on  which  it 
was  presented 
did  not  appear 
upon  it.    The 
application 
was  opposed 
by  several 
creditors,  and 
the  County 
Court  iudge 
refused  it,  and 


In  re  William  Corbbtt,  an  Insolvent  Debtor. 

XZ  •  JAMES  had  obtained  a  rule  calling  on  the  judge  of 
the  County  Court  of  Gloucestershire,  holden  at  Newnhani» 
to  shew  cause  why  the  petition  filed  by  W.  Corbett  should 
not  be  removed  from  the  file,  or  why  it  should  not  be  dis- 
missed^ or  why  the  judge  should  not  name  a  day  for  hearing 
such  petition  and  grant  protection  until  such  petition  be 
heard. 

It  appeared  from  the  affidavits  that,  on  the  22nd  Febru- 
ary last,  the  insolvent  filed  a  petition  in  the  County  Court 
of  Gloucestershire,  holden  at  Newnham,  under  the  5  &  6 
Vict  c.  116  and  the  7  &  8  Vict.  c.  96;  and  thereupon 
obtained  an  interim  order  for  protection  from  process  until 
the  20th  April,  the  day  appointed  for  the  first  examination. 
The  date  on  which  the  petition  was  presented  did  not 
appear  on  the  face  of  it.  On  the  20th  of  April  the  insol- 
vent's attorney  attended  the  Court,  and  applied  to  the 
judge  for  leave  to  withdraw  the  petition  and  file  a  new 


adjourned  the 

examination  of  the  insolvent  sine  die. — Hdd,  that  the  County  Court  judge  having  adjudicated 
upon  the  matter,  this  Court  had  no  power,  under  the  19  &  20  Vict.  c.  108,  s.  43,  to  order  him  to 
remove  the  petition  from  the  file,  or  dismiss  it,  or  name  a  day  for  the  hearing. 
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pelition.     This  was  opposed  by  several  creditors,  and  the        1859. 
judge  reAised  the  application  and  adjourned  the  ezamina-      "^^^^ 

tion  of  the  insolvent  sine  die,  without  protection.  Corbxtt. 

« 

J.  J.  Powell  shewed  cause. — The  application  is  made  under 
the  43rd  section  of  the  19  &  20  Vict  c  108,  which  enacts  that 
*'  no  writ  of  mandamus  shall  henceforth  issue  to  a  judge  or 
an  officer  of  the  County  Court  for  refusing  to  do  any  act 
relating  to  the  duties  of  his  office ;  but  any  party  requiring 
such  act  to  be  done  may  apply  to  any  superior  Court  (a), 
upon  an  affidavit  of  the  fiicts,  for  a  rule  calling  upon  such 
judge  or  officer  of  a  County  Court,  and  also  the  party 
to  be  affected  by  such  act,  to  shew  cause  why  such  act 
should  not  be  done"  &c.  The  only  effect  of  that  enact- 
ment is  to  substitute  the  proceeding  by  rule  of  Court  for 
the  old  remedy  by  mandamus,  and  is  only  available  in  cases 
where  a  mandamus  would  lie.  Here  the  County  Court 
judge  had  adjudicated  on  the  matter,  and  it  is  not  compe* 
tent  to  this  Court  to  review  his  decision:  £Ix  parte  Par^ 
tingUm  (i).  The  petition  is  in  (he  form  promulgated  by 
the  Commissioners,  and  it  is  not  necessary  that  the  date 
when  it  was  presented  should  appear  on  the  face  of  it — 
He  also  produced  an  affidavit  that  within  three  months 
before  the  filing  of  the  petition  the  insolvent  had  paid  a 
large  sum  of  money  to  particular  creditors,  and  he  argued 
that,  under  these  circumstances,  the  County  Court  judge 
was  right  in  adjourning  the  matter  sine  die.  He  referred 
to  the  7  &  8  Vict  c.  96,  s.  19,  and  5  &  6  Vict.  c.  116,  s.  4. 

H.  James^  in  support  of  the  rule. — The  jurisdiction  of 
the  County  Court  judges  in  cases  of  insolvency  depends  on 
the  10  &  11  Vict  c.  102,  s.  6,  which  requires  that  the 

(a)  The  power  given  by  this  (h)  6  Q.  B.  649.  S.  C.  13  M. 

section  to  a  judge  is  repealed      &  W.  679. 
by  the  21  &  22  Vict.  c.  74,  s.  4. 
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«  

1859.  petitioner  shall  have  resided  within  the  County  Court 
^^""^  district  for  six  calendar  months  immediately  preceding  the 
GoEBBTT.  day  of  the  filing  of  his  petition.  The  date  of  the  petition 
ought  therefore  to  appear  on  the  face  of  it  in  order  to  give 
the  Court  jurisdiction. — He  also  argued  that  the  County 
Court  judge  had  no  power  to  adjourn  the  petition  sine  die, 
but  only  from  time  to  time.  Upon  this  point  he  referred 
to  the  7  &  8  Vict  c.  96. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
must  be  discharged.  In  this  matter  the  County  Court  judge 
acted  judiciallyi  and  if  we  were  to  grant  thb  application 
it  would  be  making  this  Court  a  Court  of  appeal  from  his 
decision. 

Martin,  B. — I  am  of  the  same  opinion.  When  the  rule 
was  moved  *it  was  alleged  that  there  was  some  statutory 
defect  in  the  petition;  but  that  is  not  sa  Therefore,  a 
proper  petition  having  been  filed,  it  cannot  be  removed 
from  the  file  without  there  is  some  ground  for  so  doing. 
The  County  Court  judge  must  decide  whether  it  is  neces- 
sary that  he  should  exercise  his  authority  in  that  respect; 
and  if  we  were  to  make  this  rule  absolute  we  should  be 
making  this  Court  a  Court  of  appeal  against  his  decision. 
He  acted  judicially,  and  if  he  was  wrong  we  have  no  power 
to  set  him  right. 

Bramwell,  B. — I  am  of  the  same  opinion.  We  are  not 
called  upon  to  direct  the  County  Court  judge  to  do  any 
act  which  he  was  bound  to  do,  but  to  interfere  in  a  matter 
upon  which  he  has  exercised  his  judgment.  That  we  have 
no  power  to  da 

Rule  dischaif;ed. 
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HiCKIE  and    BoRMAN   v.    RoDOCANACHI.  May  12. 

±  HIS  cause  came  on  to  be  tried  at  the  London  sittings  A  ship  b«?iiig 
after  Michaelmas  Term,  when  a  verdict  was  found  for  the  to  cury  troom 
plaintiflsy  subject  to  a  special  case  in  substance  as  follows,      acharter.party^ 
The  first  count  is  on  a  policy  of  insurance  on  the  hull  MitloDortbe 
and  machinery  of  the  steam  ship  **  Sarah  Sands"  for  twelve  ^yJ*|JJ!JJ,ig 
calendar  months  from  the  13th  of  Auirust,  1857,  to  the  °f J*«  ~™: 

^     ^  '  pledon  of  the 

12th  of  Auinist,  1858,  both  days  inclusive.     The  interest  ▼ojage,  when 

^  *  ^  about  700  miles 

insured  was  by  the  policy  declared  to  be  valued  at  and  beyoodthe 

Aumritias 

upon   12001  on  hull  and  machinery,  valued  at  20,000iL  caught  fire. 
The  perils  insured  against  are  the  ordinary  perils  of  a  b^k  u>^he" 
marine  insurance,  the  premium  being  at  the  rate  of  9^  9t.  whOTe!'^nff 
per  cent,  to  return  15*.  for  every  uncommenced  month  for  —jJi^**  ^ 
cancelling  the  policy.  The  count  alleges  that  the  defendant        "^^I'^li 
underwrote  the  policy  for  100^;  that  the  plaintifls  and  G.  A.  ^  ^^  under. 

■^  writers  as 

Lloyd,  some  or  one  of  them,  were  interested,  and  that  totalwlMt* 

and  the  aban- 

during  the.  twelve  months  covered  by  the  policy  the  ship,  donment  was 

her  hull  and  machinery  were  lost  by  the  perils  insured  The  captain 

against — Second  count,  for  money  had  and  received  and  tered  another 

on  an  account  stated.      The  defendant  paid  into  Court  1)11^^*^^^" 

83^  10«.,  and  pleaded  that  that  sum  was  sufficient  to  satisfy  ^P"  ^ 

the  claim  of  the  plaintifls.  freight  was 

...  ,  received  by  the 

The  replication  traversed  the  plea.  shipowner's 

The  particulars  claimed  a  return  of  premium  for  the  thatinfor- 
uncommenced  months.  troops^be 

On  the  7th  of  August,  1857,  an  agreement  was  made  "^J^^*?^ 
between  John   Squire  Castle,   master  of  the  steam  ship  ^0'^^°^'^"*^ 
'^ Sarah  Sands,"  then  about  to  proceed  from  Portsmouth  to  underwriters; 

^  and  that  the 

Calcutta,  of  the  one  part,  and  the  East  India  Company  of  onderwriter8,to 

whom  the  ship 

the  Other  part,  whereby  J.  S.  Castle  covenanted  with  the  had  been  aban- 
Company  to  take  on  board  and  convey  to  Calcutta  not  not  entitled  to 
exceeding  504  soldiers,  &c.,  and  the  said  Company  cove-  the  freight  bo"' 

received. 
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nanted  with  J.  S.  Castle  to  pay  him  40/.  for  each  soldier, 
&C.9  one  third  to  be  paid  within  fourteen  days  after  the 
9.  ship's  final  departure  from  Portsmouth,  and  the  remaining 

RODOOAXACHI  1.1  1  !•  I         1        • 

two  thirds  within  twenty-one  days  after  the  disembarkation 
of  the  soldiers  at  Calcutta.  (Then  followed  provisions 
relating  to  the  officers,  &c.)  It  was  further  agreed  that  if 
the  ship  should  not  be  ready  to  receive  the  soldiers  by 
the  8th  of  August  the  Company  might  deduct  from  the 
passage  money  10^  per  day,  Sundays  excepted ;  and  that, 
in  the  event  of  her  not  reaching  Calcutta  on  or  before  the 
70th  day  after  she  should  be  dispatched  from  Portsmouth, 
from  any  cause  other  than  from  accidents  of  the  seas,  the 
Company  should  be  allowed  to  deduct  from  the  passage 
money  payable  in  the  East  Indies  30/.  per  day  for  each 
day  between  the  70th  day  and  the  day  of  the  ship*s  actual 
arrival  at  Calcutta. 

Before  the  making  of  the  agreement,  C.  Walton  &  Son, 
as  agents  for  the  shipowner,  effected  an  insurance  on  the 
ship  from  the  7th  of  August,  1857,  to  the  6th  of  August, 
1858,  both  days  inclusive ;  the  interest  being  declared  to 
be  valued  at  15,000/.  on  hull  and  machinery  valued  at 
20,0001  The  policy  was  underwritten  by  several  persons, 
for  sums  amounting  to  15,000^ 

After  the  making  of  the  agreement,  the  plaintiffs,  as 
agents  of  the  shipowner,  effected  the  insurance  on  the  ship 
which  is  stated  in  the  first  count,  the  interest  being  de- 
clared to  be  1200/.  on  hull  and  machinery  valued  at 
20,000^  This  policy  was,  on  the  1st  of  September,  1857, 
underwritten  by  the  defendant  for  10021,  and  by  other 
persons  in  other  sums,  making  together  1200/. 

After  the  making  of  the  agreement,  the  agents  of  the 
shipowner  efiected  insurances  on  the  freight  at  and  from 
London  to  Portsmouth  and  from  thence  to  Calcutta,  the 
interest  being  declared  to  be  valued  at  3450il  and  11,000/. 
on  chartered  freight  valued  at  I4,500il 


HiCKIB 
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On  the  16th  of  August  the  ship  took  on  board  at  Ports- 
mouth 14  oflBcers  and  355  men,  besides  women  and  children; 
and  on  that  day  she  sailed.  •- 

RODOCANAOHI 

Accounts  were  rendered,  and  the  East  India  Company 
paid  to  the  agents  of  the  shipowner,  on  account  of  the  one- 
third  fiieight,  &C.,  7640/. 

The  ship  proceeded  on  her  voyage  to  Calcutta,  and  on 
the  11th  of  November,  1857,  being  about  700  miles  to  the 
north-east  of  the  Mauritius,  caught  fire.  Having  sustained 
great  damage,  she  was  with  difficulty  brought  back  to  the 
Mauritius,  where  she  arrived  on  the  23rtl  of  the  same 
month,  when  the  crew,  with  the  officers,  troops,  &c.,  were 
safely  landed. 

The  master  having  caused  surveys  to  be  made  to  ascertain 
the  amount  of  injury  to  the  ship,  and  whether  she  could  be 
repaired,  either  at  the  Mauritius  or  else  where,  and  at  what  cost, 
it  was  found  that  the  ship  could  not  be  eifectually  repaired 
at  the  Mauritius,  and  that  the  costs  of  her  repairs  would  far 
exceed  the  value  of  the  ship  when  repaired.  He  accord- 
ingly, on  the  9th  of  January,  1858,  caused  a  protest  to  be 
drawn  up  and  notice  of  abandonment  to  be  sent  to  the 
plaintifls,  who  received  it  on  the  12th  of  February,  1858. 

On  the  17th  of  February  the  plaintiffs  gave  notice  of 
abandonment  to  the  underwriters  on  the  hull  and  ma- 
chinery, and  claimed  as  for  a  total  loss.  The  defendant 
accepted  the  abandonment. 

On  the  5th  of  December  the  said  John  Squire  Castle 
chartered  a  steam  ship  called  the  **  Clarendon"  to  convey 
the  troops  to  Calcutta,  at  a  freight  of  6197/.  ISs,  4(f.,  which 
was  paid  by  the  East  India  Company  to  the  owners  of  the 
*^  Clarendon "  and  deducted  from  the  payment  hereinafter 
mentioned  to  be  made  to  Turner,  Cadogan  &  Co.  after  the 
arrival  of  the  passengers  in  India.  On  the  20th  of  December 
the  troops  embarked  on  board  the  "  Clarendon,"  and  on 
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1869.        the  22nd  of  January  the  **  Clarendon"  arrived  at  Calcutta. 

^[^^^      The  agents  of  the  shipowner  in  India  then  sent  in  an 

V-  accounti  claiming  of  the  East  India  Company  lO^\S3LSs,S(Ly 

JtwODOCAllAvBI  ^_^ 

and  ultimately  received  from  them  2201/.  5«.;  the  East 
India  Company  having  deducted,  amongst  other  things, 
69171  ISs.  Ad.,  freight  paid  to  the  master  of  the  '^Claren- 
don/* and  1500/.  for  the  detention  of  the  troops  beyond 
the  70  days  stipulated  by  the  charterers.  The  agcmts  re- 
mitted the  balance  of  the  account,  2066/.  Is.  9</.,  to  the 
assured  on  the  3rd  of  May,  1858. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintifls  are  entitled  to  recover  from  the  defendant 
anything  beyond  the  83/.  lOs.  (a)  paid  into  Court  If  the 
plaintifls  are  so  entitled,  judgment  is  to  be  entered  for  the 
plaintifls ;  if  not,  for  the  defendant,  with  costs. 

BmnU  argued  for  the  plaintifls  (b). — The  defendant's 
contention  is,  that  when  an  insured  ship  has  been  totally 
lost  and  abandoned  to  the  underwriters,  and  the  abandon- 
ment accepted,  the  captain  having  forwarded  the  cargo  in 
another  vessel,  the  underwriters  are  entitled  to  the  freight 

(a)  The  manner  in  which  this  sum  was  calculated  was  as  follows : — 

Deductions  claimed  by  the  defendant—  £       g,  d, 

Amount  remitted  bj  Turner,  Cadogan  &  Co.      2066     1    9 
Demurrage  deducted  by  the  East  India  Company  1500    0    0 

Total  profit  of  carrying  on  the  soldiers     .      .    3566    1     9 

Then  as  20,000^.,  the  value  of  the  ship  declared  in  the  policy,  is  to 
3566/.  Is.  9d.,  so  is  100/.,  the  defendant's  subscription,  to  17/.  IQs.  Id. 

Deduct  17/.  16<.  7d.  from  1002.,  defendant's        £    #.    d. 

subscription 82    3    5 

Interest  on  ditto  till  June  30, 1858  .        .        .  19    4 

Total •        .    £83    2    9 


Total  sum  paid  into  Court       .        .  .    £83  10    0 

(h)  Maj  4.    Before  PoOoek,  C.  B.,  Martin,  B.,  BramvoeU,  B.,  and 
Chawnell,  B. 
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for  the  whole  Tojage,  minus  the  hire  of  the  subelituted        1869. 
vesBeL     The  plaintifls'  contention  is,  that  in  forwarding  the       ^'^^ 
soldiers  to  their  destination  the  captain  was  acting  as  agent  v. 

.  ,  BODOOAKAOHI 

for  the  owner,  and  not  for  the  underwriters  on  the  ship. 
In  Phillips  on  Insurance,  s.  1739,  it  is  said,  **If  the  ori- 
ginal ship  becomes  innavigable,  and  is  abandoned  to  the 
underwriters,  and  the  cargo  is  forwarded  to  the  port  of 
destination  by  another  at  less  than  the  freight  originally 
agreed  on  for  the  whole  voyage,  whereby  freight  pro  ratA 
is  saved  for  the  partof  the  voyage  performed  by  the  original 
ship,  such  pro  rat&  freight  (a)  does  not  go  as  salvage  with 
the  ship  either  in  England  or  in  the  United  States,  but 
belongs  to  the  shipowner,  or  goes  as  salvage  to  the  under- 
writers on  freight"  The  abandonment  is  an  abandonment 
of  the  ship,  not  of  freight  actually  earned  or  to  be  earned. 
The  underwriter  on  the  ship  has  nothing  to  do  with  for- 
warding the  cargo.  If  the  owner  chooses  to  hire  a  fresh 
ship  he  has  a  right  to  tack  that  service  to  the  imperfect 
service  on  the  old  ship,  and  so  earn  the  whole  freight. 
[Martin,  B. — ^If  the  shipowner  can  carry  on  the  goods  in 
the  same  ship  he  is  bound  to  do  so ;  if  he  cannot  he  is 
entitled  to  tranship  the  goods  and  carry  them  on.  But  he 
is  not  bound  to  tranship:  Oibbs  v.  Grey{b).  Pollock^ 
C.  B. — If  a  ship  having  goods  on  board,  for  which  a  large 
freight  might  become  payable,  were  sold,  the  value  of  the 
freight  would  be  considered,  because  no  one  could  get  the 
goods  out  of  the  vessel  except  on  payment  of  the  freight. 
In  that  sense  only  the  freight  may  be  said  to  be  incident  to 
the  ship].  If  a  person  insures  a  ship  he  insures  the  value 
of  the  ship  only ;  ship  and  freight  being  well  known  sepa- 
rate subjects  of  insurance.  Many  cases  on  the  subject  of 
the  right  of  the  abandonee  of  the  ship  to  the  freight  arose 

(a)  t.  «.  Freight  earned  prior  to  the  loss, 
(ft)  2  H.  &  N.  22. 
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about  the  year  1800  with  reference  to  the  Russian  embargo. 
In  Thompson  v.  Rowcroft{a)i  the  ship  having  been  seized 
V-  by  the  Russian  government  was  abandoned,  and  a  total  loss 

BODOCAMAOHI  .  ^ 

paid  by  the  underwriters  on  ship  and  also  by  the  under- 
writers on  the  freight,  on  the  shipowner  undertaking  to 
assign  to  the  underwriters  on  freight  **  all  right  of  recovery 
and  compensation  of  and  in  the  freight."  The  cargo  was 
put  on  board  again  and  the  ship  earned  its  freight*  Lord 
Ellenborough  said,  **"If  the  rights  of  the  respective  under- 
writers on  the  ship  and  on  the  freight  had  clashed,  and  if 
it  had  been  a  question  of  priority  between  the  two  who 
were  litigating  for  payment  out  of  the  same  fund,  I  should 
have  gone  with  the  defendant's  counsel  in  a  great  part  of 
their  argument "  (viz.  that  the  underwriter  on  the  ship  was 
entitled  to  the  freight).  In  Sharp  v.  Gladstone  (6),  Lord 
Ellenborough  observed,  '*  that  he  felt  great  difficulty  in  say- 
ing that,  after  an  abandonment  of  the  ship  by  the  owner  to 
the  underwriters  on  ship,  he  could  abandon  the  freight,  which 
seemed  to  follow  the  property  in  the  ship,  being  the  earnings 
made  by  the  std>sequent  use  of  that  which  was  then  become 
the  property  of  others,  to  another  set  of  underwriters."  In 
McCarthys.  Abel{c)  it  was  argued  that  on  abandonment 
the  underwriter  took  the  ship  subject  to  all  existing  con- 
tracts which  bound  the  owner  in  respect  of  it  at  the  time 
of  the  abandonment;  but  hovd  Ellenborough  ridiculed  the 
notion  of  a  contract  running  with  a  chattel.  He  put  the 
case  of  .a  man  purchasing  a  waggon  as  it  is  going  on  the 
road  loaded  with  goods,  and  asked  if  the  purchaser  was 
bound  to  carry  the  goods  to  the  journey's  end,  though  the 
carrier,  the  vendor,  who  had  contracted  to  do  so  would 
be  liable  on  his  contract.  Lord  Ellenborough^  in  Case  v. 
Davidson  (d),  thus  explains  the  principle  upon  which  these 

(a)  4  East,  84.  (d)  5  M.  &  Sel.  79 ;    S  C.  in 

(b)  7  East,  24.    See  p.  30.  error,  2  Brod.  8c  Bing.  379. 

(c)  5  East,  388.  393. 
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cases  rest :  '*  Freight  follows^  as  an  incident,  the  property  1859. 
in  the  ship,  and  therefore,  as  between  the  respective  under-  hickib' 
writers  on  ship  and  freiffht,  an  abandonment  of  the  ship  ^  ** 
carries  the  freight  along  with  it.  •  *  *  "The  under- 
writer, indeed,  does  not  become  privy,  by  virtue  of  such 
abandonment,  to  any  existing  charter-party,  nor  perhaps  to 
any  contract  of  afireightment  before  made  with  the  owner ; 
but  I  think  that  by  the  abandonment  he  acquires  posses- 
sion of  the  thing  from  the  use  of  which  freight  is  to  be 
earned.  *  *  *  An  abandonment  to  the  underwriter  on 
ship  transfers  to  him  not  merely  the  hull,  but  the  use  of  the 
ship,  and  the  advantages  resulting  from  the  completion  of  the 
voyage."  In  Amould  on  Insurance,  p.  1151  (a),  it  is  said, 
**  The  freight  transferred  by  the  abandonment  is  the  whole 
freight  pending  at  the  time  of  the  casualty  which  gave 
occasion  to  the  abandonment,  and  ultimately  earned  by  the 
Mp/'  Case  v.  Davidson  (&)  is  no  authority,  that  after 
abandonment  the  underwriter  has  any  thing  to  do  with  the 
cargo.  The  captain  is  the  agent  of  necessity  for  all  parties 
concerned;  but  the  underwriter  on  ship  has  nothing  to 
do  with  the  caigo,  and  therefore  the  captain  is  not  his 
agent  in  respect  to  it.  In  Benson  v.  Chapman  (c),  where 
there  was  a  constructive  total  loss,  it  was  held  that  the 
master,  in  causing  the  ship  to  be  repaired  which  the  owner 
afterwards  abandoned,  acted  as  the  agent  of  the  owner. 
In  The  Scottish  Marine  Insurance  Company  v.  Turner  (d) 
it  was  said,  by  Lord  Truro^  **  that  the  act  of  abandonment, 
if  it  did  not  operate  as  an  assignment  of  the  ship,  at  least 
enured  as  a  binding  agreement  to  assign  it,  and  thereby 
vested  the  insurers  of  the  ship  with  all  the  rights  which 
belonged  to  the  owners ;  among  which  rights  was  that  of 

(a)  2nd  edition.  (c)  2  H.  L.  696. 

(6)  5  M.  &  SeL  79 ;  S.  C.  in  (d)  1  Macqueen,  334.  342. 

error,  2  Brod.  &  Bing.  379. 
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having  the  benefit  of  the  earnings  of  the  ship  during  the 
voyage."    In  Stewart  v.  The  Greenock  Marine  Insurance 
«•  Company  (a)  the  same  ship  went  on.   MMer  v.  Woodfallib) 

was  decided  on  a  similar  principle.  In  anj  case  the  de- 
fendants are  not  bound  to  allow  the  deductions  claimed 
by  the  East  India  Company  for  demurrage.  \Blaekbum 
abandoned  the  point.]  The  plaintiff  is  entitled  to  a  return 
of  premium  for  risk  not  incurred  (c). 

Blackburn  (with  whom  was  IVUde)^  for  the  defendant. — 
It  is  now  settled  that  a  conveyance  of  a  ship  transfers 
all  the  incidents  belonging  to  it,  and  amongst  other  things 
freight  in  course  of  being  earned.  Then,  if  the  ship  be 
disabled,  the  freight  may  be  earned  by  a  substituted  ship, 
according  to  the  Law  Merchant  The  beneficial  interest 
in  the  freight  passing  to  the  abandonee  of  the  ship,  this 
right,  which  is  incident  to  the  freight,  passed  to  him  also. 
After  the  abandonment  the  captain  became  agent  for  the 
underwriters  on  the  ship,  having  on  their  behalf  the  option 
to  repair  the  ship,  or  otherwise  carry  on  the  caigo  and 
earn  the  freight,  or  to  give  up  the  freight  In  hiring  a 
fresh  ship,  in  order  to  forward  the  caigo  and  earn  the 
freight,  the  captain  was  therefore  acting  as  agent  for  the 
underwriters.  [PeUock^  C.  B. — Suppose  the  owner,  not 
being  insured,  had  sold  the  ship,  might  he  not  have  carried 
on  the  caigo  in  another  vessel?]  The  law  of  England, 
as  to  the  effect  of  abandonment,  difiers  from  that  of 
America.  Phillips  on  Insurance  is  an  American  work, 
and  the  case  of  Luke  v.  Lyde{d%  cited  as  an  authority 
for  the  proposition  in  section  1739,  relied  upon  by  the 
other  side,  does  not  bear  it  out.  In  Stewart  v.  T/te  Greenock 

(a)  1    Macqueen,   828.    831  ;  See  Langham  v.  AUmdt^  4  Tauot. 

S.  C,  2  H.  L.  Cas.  159.  511. 

(ft)  8  E.  &  B.  493.  (d)  2  Burr.  882. 

(r)  This  point  was  not  pressed. 
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Marine  Assurance  Company  (a)  the  poiot  now  contended        1859. 
for  was  treated  bj  Lord  Catienham  as  established.     The      *^^J^ 
question  having  been  much  discussed  in  the  earlier  cases, 
which  have  been  referred  to  on  the  other  side,  in  Case 
V.  Daoids&n  {b)  it  was  decided  that  on  abandonment  the 
underwriter   on   ship  became   entitled  to   the    accniing 
freight.     The  judgment  proceeds  upon  the  principle  that 
the  underwriter  is  entitled  to  all  the  advantages  incident 
to  the  ship.     Abbott^  J.,  sa7s(c)^  '^Now  this  is  a  principle 
clearly  established,  that  if  the  ship  be  sold  the  vendee  is 
entitled  to  the  freight  as  an  incident  to  the  ship.     And  on 
that  principle  I  found  my  judgment  in  this  case,  being  of 
opinion  that  an  abandonment  is  equivalent  to  a  sale  of  the 
ship."    Holroydi  J.,  says  (<f),  '*  It  follows,  as  a  consequence 
of  abandoning  the  ship,  that  the  owner  divests  himself  of 
his  right  to  freight  which  is  incident  to  the  ship,  and  the 
same  becomes  vested  in  the  abandonee."    Miller  v.  Wood- 
fall  (e)  has  no  bearing  on  the  present  case.     The  plaintifls' 
counsel  attempted  to  argue  that  profits  were  equivalent  to 
freight,  and  the  Court  decided  that  at  the  time  of  the 
casualty  there  was  no  freight  pending.     Lord  Campbell^ 
however,  pointed  out  that,  by  the  English  law,  the  aban- 
donee of  the  ship  has  a  right  to  the  whole  of  the  freight 
pending  at  the  time  of  the  casualty.     If  it  be  asked  who 
is  the  person  who  has  a  right  to  complete  the  contract 
under  the  charter-party,  the  answer  is,   prima  facie,  the 
party  who  made  it;   but  the  cession  of  the  shipowner's 
property  is  a  cession   of  all  his  rights  in  respect  of  it. 
The  contract  of  the  underwriter  is  one  of  indemnity; 
when  the  indemnity  has  been  fulfilled,  the  underwriter,  as 
the  party  indemnifying,  is  entitled  to  the  benefit  of  any 

(a)  1   Macqueen,    828.    331  ;  (c)  Page  87. 

S.  C,  2  H.  L.  Gas.  159.  (d)  Page  89. 

(5)  5  M.  &  Sel.  79 ;  S.  C.  in  («)  8  E.  &  B.  493. 

error,  2  Brod.  &  Bing.  379. 
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1859.       collateral  rights  against  other  persons,  which  diminish  the 
^^^^      loss.     If  the  "  Sarah  Sands  "  had  been  sunk  in  consequence 
-.      »•  of  a  collision,  the  underwriter  would  have  been  entitled 

to  the  benefit  of  any  damages  recovered.  If  a  fire  is  occa- 
sioned bj  rioters,  an  insurer  is  entitled  to  the  damages  to 
be  recovered  against  the  hundred.  In  the  present  case  the 
underwriter  is  entitled,  not  merely  to  the  hull,  but  to  the 
right  to  carry  on  the  cargo,  as  a  collateral  right  The 
owner  of  a  cargo  could  not  have  taken  it  out  of  the  vessel 
without  paying  the  full  freight.  [Martin^  B. — Might  not 
the  owner  of  goods,  if  present,  have  said :  I  am  content  that 
the  ship  owner  may  carry  on  the  cargo,  but  not  the  under- 
writer, with  whom  I  have  no  contract?]  Where  there  is 
no  opportunity  of  consulting  the  owner  of  the  goods,  all  the 
authorities  agree  that  the  master  is  at  liberty  to  forward  the 
goods  by  another  ship:  ShipUm  v.  Thorrdon  (a).  That  is 
a  right  which  he  has  as  agent  for  the  owner  of  the  aban- 
doned ship.  In  the  present  case,  after  the  **  Sarah  Sands*' 
had  become  the  property  of  the  defendant  by  the  aban- 
donment, the  caigo  was  carried  seven  hundred  miles  by  the 
defendant's  ship  before  the  transhipment  [Martin^  B. — 
Miller  v.  Woodfall  {b)  is  an  authority,  that  the  defendant 
would  be  entitled  to  compensation  for  that  service  in  an 
action  for  work  and  labour.] 

Bavittf  HI  reply. — It  is  clear  firom  Shipton  v.  Thandan  (a)» 
that  the  right  or  duty  of  the  shipowner,  and  of  the  master 
as  his  agent,  to  convey  the  goods  to  their  place  of  destina- 
tion, arises  out  of  the  contract ;  therefore,  in  forwarding  the 
goods,  he  acts  as  the  agent  of  the  shipowner,  and  not  of  the 
underwriter,  who  has  nothing  to  do  with  the  contract  The 
defendants  acquired  no  right  to  the  freight  by  reason  of 
the  ultimate. conveyance  of  the  troops  to  their  destination. 

(a)  9  A.  &  £.  314.  {b)  8  £.  &  B.  493. 
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Freight  does  not  accrue  till  the  goods  are  actually  delivered :        1859. 
Cato  ▼.  Ifving  (a). 
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The  judgment  of  the  Court  was  now  delivered  bj 

Bramwell,  B. — In  this  case  the  material  frets  are  as 
follows: — The  plaintifls  were  the  owners  of  a  ship,  the 
''  Sarah  Sands,**  which  they  chartered  for  a  voyage  to  carry 
troops  to  Calcutta.  By  the  charter-party,  a  portion  of  the 
freight  was  payable  only  on  the  completion  of  the  voyage, 
too  that  the  plaintiffs'  right  to  it  depended  on  that  event. 
The  vessel  sailed,  and  when  700  miles  beyond  the  Mauri- 
tius took  fire,  and  was  compelled  to  desist  from  the  prose- 
cution of  the  voyage,  and  made  for  the  Mauritius,  which 
she  reached,  having  sustained  great  damage.  She  was 
insured  by  a  marine  policy,  in  the  common  form.  On 
notice  of  the  loss,  the  insured  abandoned,  and  the  abandon  • 
ment  was  accepted.  The  captain  freighted  another  ship; 
the  troops  were  forwarded  to  Calcutta;  the  freight  earned 
and  received  by  the  insured.  This  action  is  brought  on  the 
policy,  and  the  question  is,  if  the  underwriters  are  entitled  to 
the  benefit  of  the  freight  so  earned.  The  case  was  very  ably 
argued  on  both  sides  before  us  on  the  4th  of  May,  when 
Mr.  Btaekbum^  for  the  defendant,  claimed  that  benefit  as  a 
matter  of  principle  as  well  as  of  authority.  He  said  that  a 
contract  of  insurance  was  one  of  indemnity  ;  that  an  insurer 
was  in  the  nature  of  a  surety,  and  entitled  to  the  benefit  of 
all  the  securities  the  insured  possessed.  But,  in  truth,  this 
argument  tells  against  him.  The  common  insurance  on  a 
ship  is  in  no  way  concerned  with  the  freight  in  course  of 
being  earned.  It  is  an  insurance  on  the  absolute  value, 
not  on  that  and   the  vessel's  adventitious  advantages.  -  If 

(a)  5  De  Gcx  &  Smale,  210.  224. 
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any  question  of  the  value  of  the  ship  arose,  the  insured 
could  not  include  the  freight  as  an  item  in  the  calculation, 
9'  any  more  than  he  could  the  prospect  of  winning  a  wager 

which  he  had  made,  that  she  would  arrive  at  her  port  of 
destination.  It  is  the  goods^  not  the  ship,  which  are  in- 
creased in  value  by  the  arrival  of  the  ship,  or  rather  their 
arrival,  and  if  they  arrive  the  freight  is  earned.  But  the 
matter  needs  no  argument ;  it  is  enough  to  refer  to  the 
practice  of  separate  insurance  on  freight.  If,  then,  the  loss 
of  freight  is  no  part  of  the  loss  in  the  loss  of  the  ship, 
consequently  the  insurer  of  ship  ought  to  have  no  benefit 
from  the  earning  of  freight  unless  he  helps  to  earn  it  This 
argument  therefore  fails.  But  Mr.  Blackburn  cited  cases 
to  shew,  and  indeed  it  was  admitted,  that  there  are  cases  in 
which  the  underwriter  on  ship  does  get  a  benefit  from  the 
freight  earned.  But  in  all  these  cases  the  freight  was 
earned  by  the  insured  $hip,  and  the  underwriters  had  the 
benefit  thereof,  on  the  ground  that,  by  the  abandonment, 
the  property  in  the  insured  ship  vested  in  the  underwriters 
from  the  time  of  the  loss,  and,  consequently,  it  was  their 
ship  that  earned  the  freight,  and  the  principle  which  en- 
titles the  purchaser  of  a  ship  to  freight  which  it  earns  after 
the  purchase  was  applied,  the  underwriters  being  treated  as 
such  purchasers.  Whether  this  is  a  just  or  equitable  rule, 
whether  that  which  prevails  in  America  is  not  more  fair,  or 
whether  even  that  might  not  be  improved  on,  it  is  unneces- 
sary to  consider.  The  mercantile  community  may  alter  it 
by  their  contracts  if  they  think  fit ;  it  exists  and  is  the  law, 
but  does  not  govern  this  case,  being  founded  solely  on  the 
ownership  by  the  underwriters  of  the  abandoned  ship. 
With  one  exception,  all  the  authorities  give  this  as  the  reason 
in  terms  which  negative  the  claim  made  by  the  defendant 
in  this  case.     It  is  needless  to  refer  to  them. 

But  there  is  one  expression  of  opinion  the  other  way,  to 
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which  every  respect  is  doe.  lo  Stewart  ▼.  The  Greemoek 
Marime  Imturtmee  C&mpmq^{a)  Lord  Coiiemham  said :  ** The 
case  is  the  same  as  it  would  have  been  if  the  ship  had  v. 

BODOCAJTAGHI 

ceased  to  exist,  as  such,  on  the  27th  of  July,  and  the  cargo 
had  been  brought  home  and  delivered  by  other  meana** 
Now  that  undoubtedly  assumes  that  in  the  case  of  freight 
earned  by  goods  being  carried  on  in  a  fresh  ship^  after  a 
loss  of  that  insured,  the  underwriters  on  the  latter  are 
entitled  to  the  freight  earned.  But  it  is  to  be  observed 
that  that  was  not  the  matter  to  be  there  determined,  nor 
even  that  on  which  the  speaker's  mind  was  engaged.  All 
Lord  CaUenkam  was  establishing  was  that  the  loss  was  a 
loss  during  the  voyage  as  much  as  though  it  had  occurred 
fifteen  days  before  the  vessel  reached  the  docks.  It  seems 
to  us  therefore  that  the  aiguments  and  authorities  fail  to 
establish  the  defendant's  daim,  and  we  think  it  can  be 
shewn  that  on  principle  that  claim  is  ill-founded.  Where 
the  injured  ship  finishes  the  voyage,  it  is  the  ship  of  the 
underwriters;  and  those  who  •make  use  of  it  may  not 
altogether  unreasonably  be  held  to  do  so  for  the  benefit 
of  its  then  owners.  But  where  another  ship  finishes  the 
voyage,  it  is  not  the  underwriters'  ship,  and  there  is  no 
reason  why  those  who  hire  it  should  be  supposed  to  be 
acting  for  the  benefit  of  the  underwriters,  rather  than 
for  their  own  employers,  the  former  owners.  Here  the 
captain,  when  he  hired  the  new  vessel,  was  not  the  under- 
writers' captain  nor  their  agent,  nor  under  any  duty  to 
them ;  he  was  to  his  former  owners.  Take  the  case  put  in 
the  argument.  Suppose  the  plaintifls  and  the  defendant 
had  been  at  the  Mauritius  and  each  had  claimed  to  forward 
the  troops  for  his  own  benefit,  who  would  have  been  entitled 
to  do  so?  Undoubtedly  the  plaintifls.  Take  the  other 
case  of  there  being  a  breach  of  duty  to  the  charterer  in  not 

(a)  1  Macqueeo,  328. 
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forwarding  the  troops^  who  would  have  been  liable  ?  The 
plaintiflBy  not  the  defendant  Again,  suppose  the  hire  and 
cost  of  the  new  ship  exceeded  the  freight  earned,  who 
would  be  liable  for  it  ?  The  plaintifls,  not  the  defendant. 
Or  suppose  the  case  of  the  owner  of  the  goods  arriving  at 
the  Mauritius,  and  insisting  on  the  goods  being  there  de- 
livered to  him,  in  which  case  he  must  pay  the  whole  freight, 
surely  the  owner  would  be  entitled  to  it. 

On  these  grounds  we  are  satisfied  that  the  captain,  in 
such  a  case  as  the  present,  acts  for  the  owners  of  the  ship, 
and  not  for  the  underwriters ;  and  that  they  are  not  entitled 
to  any  benefit  from  the  freight  acquired :  that  the  under- 
writers may  indeed  be  entitled  to  advantages  attached  to 
the  ship,  but  not  to  those  arising  from  contracts  the  fulfil- 
ment of  which  can  be,  and  is,  detached  from  the  ship.  We 
therefore  give  judgment  for  the  plaintiflk 

Judgment  for  the  plaintiffs. 


^oyS.  Stilwell  and  Another  v.  Ruck. 

X  HIS  was  an  action  by  the  keeper  of  a  lunatic  asylum  to 
recover  from  the  defendant  the  chaif;es  for  his  maintenance 
whilst  an  inmate  of  the  asylum. 

Edwin  James  moved  (April  21)  for  a  rule  calling  on  the 
that  Uie  008U    p's^intifTs  to  shew  cause  why  the  defendant  should  not  be 
at  liberty  to  inspect  and  take  copies  of  the  following  books 
and  documents,  viz.,  *^  The  book  of  Entries  of  Removal  and 


There  is  no 
general  rule 
that  the  costs 
of  inspection 
of  documents 
must  be  borne 
by  the  party 


of  obtaining 
an  order  for 
the  inspection 
are  costs  in 

the  cause  j  but  Discharge  of  patients  from  the  asylum,**  required  to  be  kept 
in iu discretion  by  section  54  of  the  8  &  9  Vict,  c  100,  "The  Medical 

order  both  the 

costs  of  the 

application  and  inspection  to  be,  in  any  event,  the  costs  i^  the  cause  of  the  party  called  upon  to 

grant  the  inspection. 
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VisitatioD  Book"  (a.  59),  **  The  Case  Book**  (a.  60), ''  The        1859. 
Visitors'  Book*  (s.  66),  •*  The  Patients'  Book"  (a.  66.),  the     ^^^^^ 
LaceDce  or  Licences  under  which  the  plaintifls  kept  the  »• 

asylum,  and  the  Ledger  Book  of  account,  and  other  docu- 
ments, containing  the  accounts  between  the  plaintiff  and 
one  J.  Conollj,  M.  D.,  and  the  particulars  of  the  fees  paid 
to  him.— He  cited  HiU  v.  Pkilp{a). 

Hanyman  shewed  cause  in  the  first  instance,  when  it 
appeared  that  the  defendant  had  brought  an  action  in  the 
Court  of  Queen's  Bench  against  the  plaintifls  for  false 
imprisonment,  and  that  a  similar  application  had  been  made 
in  that  cause  to  HUl,  J.,  at  Chambers.  The  case  was  then 
adjourned  in  order  to  ascertain  his  decision. 

Honyman,  on  a  subsequent  day,  stated  that  HiU,  J.,  had 
made  an  order  that  the  inspection  be  allowed,  the  costs  of 
the  application  and  inspection  to  be  the  defendant's  costs 
in  the  cause  in  any  event. 

Edwin  James. — The  rule  laid  down  in  Gray  on  Costs  (b) 
is,  that  the  costs  of  inspection  must  be  borne  by  the  party 
seeking  it,  but  the  costs  of  obtaining  the  order  for  inspection 
are  costs  in  the  cause.  HiU  v.  Philp  is  referred  to  as  an 
authority  for  that  position. 

Martin  B. — The  Master  informs  us  that  there  is  no 
such  rule.  The  inspection  will  be  allowed;  the  costs  of 
the  application  and  inspection  to  be  the  plaintifls'  costs  in 
the  cause  in  any  event. 

Rule  accordingly. 

(a)  7  Exoh.  232.  (b)  Page  364. 
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April  20,  The  Attobney  General  v.  Barby. 

The  defendint  INFORMATION.— That  defendant,  on  &c.,  at  &c.,  did 

to  pa^  in  a  make  and  manufacture  certain  goods  and  commodities  for 

n^uB  portion  ^^  making  and  manufacturing  whereof  a  licence  was  and 

hl^'o^*^'"''  is  required  by  (6  Geo.  4,  c.  81,  s.  26),  to  wit  certain  paper, 

^ro«edkito  ^^^l^out  taking  out  or  having  taken  out  such  licence  as  is 

sbeeu,  by  «  in  that  behalf  required,  or  any  licence  whatever,  contrary 

process  similar  *  "^ 

to  that  of  the     to  the  form  of  the  statute  in  that  case  made  and  provided : 

manttfaeture  t        t  i  i_     i_ 

of  paper,  pro-    whereby  and  by  force  of  the  statute  the  defendant  hath 

dncea  an  article    -.    -  .      ,  ,^^,       »,.        /. 

resembling        forfeited  lOOi.     Wherefore  &c, 

W>i«2blVto°'*      Pleas  Not  guilty. 

^7rwb?ch       ^^  ^^^  trial,   before  BramweU,  B.,  at  the   Middlesex 

employed:—     sittings  after  Michaelmas  Term,  1867,  in  order  to  prove 

HeU,  that  such  i\yg^i  (^^  defendant  had  manufactured  paper  of  a  new  ma- 

article  was  '^  ^ 

liable  to  dutj     terial,  one  Forsey,  an  excise  oflBcer,  was  called     He  stated 

as*' paper,"  by  'J*  ». 

tbe2&3Vict.  that  the  defendant  was  the  occupier  of  some  paper  mills, 
and  that,  not  '  In  the  Ordinary  mode  of  making  paper,  rags  of  cotton  or 
oat  a  licence  Unen,  old  ropes,  sacking,  straw  or  other  materials,  after 
m^erl'tbe        being  sorted  and  cleansed,  are  sent  to  the  paper  engine, 

fiaWe*\o*peiial.  ^^^^  ^^^7  ^^  ^^^  ^^^  reduced  to  a  pulp  with  water  by 
ties  by  6  Qeo.   passing  between  a  cylinder  with  raised  grooves  or  knives 

and  a  plate  which  forms  the  bottom  of  an  oblong  tub  in 
which  the  cylinder  revolves.  The  pulp  is  then  carried  to 
a  vat  or  tub,  where  there  is  machinery  which  keeps  the 
water  and  the  pulp  continually  in  motion.  If  the  paper 
is  made  by  hand,  a  mould,  having  a  moveable  frame,  is 
dipped  into  the  pulp  and  enough  is  taken  up  to  form  the 
sheet.  The  bottom  of  the  mould  is  a  fine  sieve,  through 
which  the  water  escapes.  The  pulp  that  is  left  is  the  sheet 
of  paper.     The  sheet  is  then  couched  or  removed  from  the 
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mould  and  placed  upon  a  piece  of  felt.     When  a  sufficient 

number  of  alternate  sheets  of  felt  and  paper  have  been 

piled  on  each  other  the  whole  are  placed  in  a  press,  where 

the  liquid  is  forced  out.     The  paper  is  then  removed  from 

the  felt  and  again  pressed  without  any  felt.    It  is  then  put 

on  lines  to  dry,  and,  if  necessary,  sized.     The  manufacture 

of  machine-made  paper  is  in  principle  the  same.     In  the 

defendant's  mills  pieces  of  hide  were  used  in  place  of  rags. 

The  hides  were  softened  with  water;  the  epidermis  was 

removed  by  hand;  the  fibrous  portion  of  the  skin  was  cut 

into  small  pieces,  which,  after  having  been  bleached,  were 

put  into  an  ordinary  paper  engine  and  reduced  to  pulp, 

which  was  then  passed  into  a  vat,  kept  in  motion  there, 

and  taken  up  in  an  ordinary  paper  maker's  mould.     The 

sheets  of  pulp  were  removed  from  the  mould,  placed  between 

felt  and  pressed.     When  removed  from  between  the  sheets 

of  felt  the  sheets  were  placed  between  pieces  of  calico  and 

again  pressed ;  and,  lastly,  placed  in  alternate  layers  with 

glazed  boards  and  pressed  again.     The  witness  said  that, 

with  the  exception  of  placing  the  sheets  between  alternate 

layers  of  calico,  there  was  no  difference  in  the  mode  of 

manufacture  at  the  defendant's  mill  and  that  of  ordinary 

paper.     The  article  manufactured   by  the  defendant  was 

available  for  any  purposes  to  which  good  stout  paper  might 

be   applied.     Specimens  were  produced,  some   of  which 

were  fit  for  binding,  some  for  tracing  paper ;  others  closely 

resembled  parchment,  and  a  deed  and  a  writ  were  produced, 

the  material  of  which  could  not  easily  be  distinguished  by  the 

eye  or  touch  from  parchment,  but  it  was  less  tough  and 

more  easily  torn.     The  witness  stated  that  in  his  opinion 

the  article  manufactured  by  the  defendant  was  animal  Jibre 

paper.    Saunders,  a  paper  maker,  pronounced  the  speci-* 

mens  to  be  paper  and  applicable  to  the  same  purposes 

as  ordinary  paper.    Mr.  Cowan,  a  paper  maker,  stated  that, 
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1869.       in  1815,  paper  of  buff  leather  had  been  made  at  his  fathers 
Attokhkt     '^^"'  ^^  which  he  produced  a  specimen.     He  also  produced 
Gkhx&al      paper  made  from  animal  substances  in  France  in  1849. 
Basbt.      Mr.  De  la  Rue,  a  stationer,  produced  parchment  paper. 
Imported  from  France  in  1851,  made  from   animal  sub- 
stances, viz.  the  intestines  of  animals. 

Assuming  the  truth  of  this  evidence,  the  learned  Judge 
directed  a  verdict  to  be  entered  for  the  Crown^  reserving 
leave  to  the  defendant  to  move  to  enter  a  verdict  for  him  if 
the  question,  whether  the  article  manufactured  by  the 
defendant  was  paper,  was  one  of  law  and  which  ought  to 
have  been  decided  for  the  defendant;  or  to  move  for  a 
new  trial,  on  the  ground  that  the  question  ought  to  have 
been  left  to  the  jury. 

Sir  Fitzroy  Kelly ^  in  Hilary  Term,  1858,  having  obtained 
a  rule  nisi  accordingly, 

WUde  and  Beavan  shewed  cause  (a). — The  question  is, 
whether  the  defendant's  manufacture  is  one  which  is  subject 
to  duty  as  paper.  It  is  said,  first,  that  it  is  not  made  of 
vegetable  but  of  animal  fibre.  Secondly,  that  its  appear^ 
ance,  and  the  uses  to  which  it  is  to  be  applicable,  are  not 
those  of  paper.  The  argument  for  the  Crown  is,  that  it 
is  paper  though  made  of  materials  different  fit)m  those  of 
which  paper  is  usually  composed.  The  2  &  3  Vict  c.  23, 
s.  1,  allows  duties  of  excise  on  all  ''paper,'*  by  whatsoever 
name  known.  The  66th  section  enacts  that  all  paper, 
button-board,  mill-board,  paste- board  and  scale-board,  of 
whatever  materials  made,  and  by  whatever  denomination 
known  or  called,  and  however  manufactured,  &c.,  shall  be 
deemed  and  taken  to  be  paper,  &c.,  within  the  meaning  of 
this  Act,  and  shall  be  charged  with  duty  accordingly,  and 
the  makers  thereof  shall  be,  &c.,  subject  and  liable  to  all  the 

(a)  In  last  Hilary  Term,  Jan.  28.    Before  Pollock,  C.  B,,  Bram-^ 
weUy  B.,  WaUon,  B.,  and  Channel^  B. 
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enactreent8»  &c,  of  thb  Act,  and  of  the  genenl  laws  (or  ISSB. 
aecuring  the  duties  of  excise  *  {ay  At  the  time  of  the  pass- 
ing of  these  Acta»  paper  was  made  of  other  things  bendes 
vegetable  matter  reduced  to  pulp^  via.  of  silk  or  adiestos: 
Eocjclopsedia  Britannica,  voL  17»  art.  Paper;  Encjdo- 
pndia  Metiopoliuna,  voL  23,  art.  Paper.  The  true  test 
whether  the  article  in  question  is  paper  or  not,  is  not  its 
appearance,  but  the  mode  of  manufiictore.  Bj  the  6  &  7 
Wm.  4,  c  52,  s.  17,  which  enacts  that  all  paper,  of  what- 
ever materials  made,  shall  be  deemed  to  be  paper,  within 
the  meaning  of  that  Act,  it  is  provided  that  until  the  11th 
daj  of  October,  1838,  nothing  therein  contained  shall 
extend  to  subject  to  a  duty  or  to  any  regulations  of  the 
excise  any  goods  manufactured  under  a  patent  to  T.  R. 
Williams  ibr  an  invention  of  a  new  combination  of  fibrous 
materials,  forming  by  means  of  machinery  artificial  skins. 
It  is  clear  that  the  article  is  not  parchment  or  vellum,  on 
which  duty  was  first  imposed  by  9  Ann.  c.  1 1,  s.  4.  The 
construction  of  the  term  **  paper  "  is  for  the  Court,  as  that 
of  the  word  ^Mown**  was  considered  to  be  in  ElHoit  v. 
TTie  South  Devon  Bailway  Company  (6). 

BomU  and  Webby,  in  support  of  the  rule. — The  onus  of 
shewing  that  the  article  in  question  is  paper  lies  on  the 
Crown.  Possibly  it  may  be  parchment,  the  duty  on  which 
was  repealed  by  11  Gea  4  &  1  Wm.  4,  c  16,  or  it  may  be 
a  new  substance,  neither  parchment  nor  paper,  upon  which 
no  duty  has  been  imposed.  [PoUock,  C.  B. — Suppose, 
while  the  duty  on  parchment  was  in  force,  a  skin  had  been 
cut  up,  reduced  to  small  pieces,  pulped  and  put  together 
again,  would  the  party  so  acting  have  escaped  the  duty  ?] 
It  is  submitted  that  he  would  have  been  liable  as  a  tawer : 

(a)  See  further,  10  Ann.  c.  19,  8.  50 ;  21  Geo.  8,  c.  34,  i.  7. 
\h)  2  Exch.  725. 
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1859.  ^  Ann.  c.  11,  s.  28.  [Channett^  B. — If  a  person  made 
^*"*^^  parchment  and  then  cut  it  up  and  made  it  into  paper,  he 
Gbhsaal  may  have  been  liable  to  both  duties.]  The  material  is 
Baebt.  used  as  parchment  for  writs  and  other  purposes  for  which 
parchment  is  used.  [PoffocA,  C.  B. — It  may  be  parchment 
for  some  purposes,  and  yet  paper  within  the  meaning  of 
the  Acts  imposing  duties  of  excise  on  paper.]  Heat  and 
moisture  affect  this  material  as  they  do  parchment.  In  the 
statutes  the  word  paper  must  be  taken  to  have  been  used  in 
its  ordinary  and  popular  sense:  Dwarris  on  Statutes,  573. 
This  material  had  never  been  treated  as  paper,  nor  was  it 
known  as  paper  at  the  time  of  the  passing  of  the  Act  In 
MacCuUoch's  Commercial  Dictionary,  paper  is  said  to  be 
vegetable  matters  reduced  to  a  sort  of  pulp  (a).  In  The 
Mayor  of  London  v.  Parkinson  (b)  it  was  held  that  patent 
fuel,  an  article  composed  of  coal  dust  mixed  with  thirteen 
per  cent,  of  pitch  and  lime,  was  not  liable  to  the  duties 
imposed  on  **  coals  **  imported  into  the  port  of  London  by 
the  1  &  2  Wm.  4,  c.  Ixxvi.,  notwithstanding  that  it  was 
applicable  to  similar  purposes.  [PoUockf  C.  B. — That  case 
seems  to  shew  that  this  material  would  not  have  been  charge- 
able as  parchment]  The  answer  to  the  question  whether 
the  article  is  paper,  mainly  depends  upon  the  purposes  to 
which  it  is  to  be  applied.  If  the  argument  on  the  other 
side  is  correct,  it  would  go  to  shew  that  the  question  is  one 
of  fact,  which  should  have  been  left  to  the  jury. 

HVdef  in  reply. — It  does  not  appear  that  the  artificial 
skins  made  under  Wiliiams*s  patent,  which  the  legislature 
treats  as  chargeable  with  duty  as  paper  in  the  6  &  7 
Wm.  4,  c  52,  s.  17,  were  to  be  used  for  the  same  purposes 

(a)  Thej  referred  also  to  John-      Richardson's  Dictionarj. 
flon*s  Dictionary,  Rees's  Kncyclo-  (b)  10  C.  B.  228. 

{Media,  Webster's  Dictionary,  and 


^^ 
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as  paper.    The  purpose  for  which  the  article  is  to  be  used        1859. 
does  not  form  the  test  whether  it   is  iMiper  widiin  the      ^^^"^'^^ 
statutes.     Nor  does  the  fact  that  it  is  'made  of  a  new     Gbmsaal 
material  shew  that  it  is  not  chargeable  with  duty.     Paper       Baset. 
is  now  made  of  peat,  which  was  a  material  not  in  use  when 
the  Act  passed,  but  such  paper  is  undoubtedly  liable  to 
duty.     This  article  is  classed  as  paper  by  persons  in  the 
trade ;  it  is  made  like  paper  and  used  like  paper. 

Cur.  adv.  vuh. 
The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C  B. — This  was  an  information  by  the  At- 
torney General,  claiming  a  duty  imposed  by  the  revenue 
law  on  paper  and  other  articles  of  that  description.  At  the 
trial  there  was  a  verdict  for  the  Crown,  with  liberty  to  the 
defendant  to  move  to  enter  a  verdict  for  him.  The  facts 
were  not  disputed.  Sir  Fitzray  Ketty^  on  the  part  of  the 
defendant,  accordingly  moved  and  obtained  a  rule  to  enter 
a  verdict  for  the  defendant  or  for  a  new  trial;  and  the 
question  was,  whether  the  article  manufactured  by  the 
defendant  on  which  the  duty  was  claimed  was  paper  within 
the  meaning  of  the  2  &  3  Vict.  c.  23,  ss.  65  and  66. 

The  case  was  argued  last  Term  before  this  Court,  by 
Mr.  WUde  on  the  part  of  the  Crown  and  Mr.  BaoiU  on  the 
part  of  the  defendant.  Sir  Fitzroy  Kelly  having  been  ap* 
pointed  Attorney  General  in  the  mean  time.  On  the  part 
of  the  Crown  it  was  contended  that  the  article  in  dispute 
came  within  the  description  of  '*  paper**  in  the  statute, 
there  being  really  no  difference  between  paper  and  the 
article  manufieictured  by  the  defendant,  except  this,  that 
paper  is  usually  made  from  vegetable  fibres,  but  the  article 
manufactured  by  the  defendant  was  made  from  animal 
fibres,  such  as  skin.  The  mode  of  manufacturing  it  is  the 
same  as  in  the  case  of  ordinary  paper,  the  process  is  the 
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1869.        same  for  both.     In  each  case  the  substance  from  which  the 

Attoritkt     manufacture  is  produced  is  made  into  a  pulp,  the  water  is 

GiHiaAi.      strained  off,  and  the  residuum  is  left  in  sheets,  which  are 

Bamry.       dried    and   which   become   tenacious    from   their  fibrous 

character.     On  the  part  of  the  defendant  it  was  argued 

that  the  article  was  in  reality  rather  parchment,  which  for- 

merlj  was  subject  to  a  duty,  but  which  is  not  now  subject 

to  it,  than  paper.     The  substance  in  appearance  no  doubt 

very  much  resembles  parchment;  it  is  like  it  to  the  eye 

and  to  the  touch,  it  differs  from  it  in  physical  qualities 

chiefly  by  being  less  tough  and  more  easily  torn :  and  it 

was  urged  that  it  was  not  paper,  but  a  new  substance,  to 

which  the  name  of  paper  could  be  given  only  because  there 

was  no  other  term  at  all  applicable. 

It  becomes  material  to  know  what  is  paper  as  generally 
understood.  The  leaves  of  plants  are  not  paper,  though 
the  term  no  doubt  has  been  taken  firom  papyrus,  which 
people  formerly  used  to  write  upon  as  paper  now  is  used. 
The  skins  of  animals  are  not  paper.  Perhaps  paper  may 
be  described  fairly  as  a  manufactured  substance  composed 
of  fibres  adhering  together,  in  form  consisting  of  sheets  of 
various  sizes  and  of  different  thicknesses,  used  for  writing 
or  printing  or  other  purposes  to  which  flexible  sheets  are 
applicable. 

Now  section  65  says  <*that  the  term  'paper*  in  this  Act 
shall  include  glazed  paper,  sheathing  paper,  button  paper, 
and  every  kind  of  paper  whatsoever,  by  whatever  denomi- 
nation known  or  called.**  And  section  66  says,  **  all  paper, 
button  board,"  &c.  *'  of  whatever  materials  made,  and  by 
whatever  denomination  known  or  called,  and  however 
manufactured,  whether  made  by  the  material  being  reduced 
to  pulp  and  moulded  or  finished  by  machinery,  or  by  being 
pressed  or  intermixed  in  a  dry  state  and  made  to  adhere  by 
pressure  or  otherwise,  shall  be  deemed  and  taken  to  be 
paper,  button  board,"  &c.  **  within  the  meaning  of  this  Act." 
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Now  it  is  clear  that  the  words  of  that  Act,  *' however       1859. 
manufactared"  and  "of  whatever  materials  made,"  are  in-     ^^^"""^ 

Attobnxt 

tended  to  extend  the  statute  to  what  it  might  not  otherwise  Gbhkbal 
have  comprehended.  Reading  the  section  as  thoogh  they  Barbt. 
were  not  there,  the  result  would  be,  "all  paper,  button 
board,  &c.,  shall  be  deemed  to  be  paper,  button  board,*' 
&C.  Taken  literally,  that  would  mean  merely  that  all  paper 
is  paper,  which  gives  very  litde  information  as  to  whether 
this  be  paper  or  not.  The  reasonable  meaning  is,  that 
whatever  is  made  as  paper,  button  board  &c.  are  made,  of 
whatever  materials  and  by  whatever  machinery,  is  paper, 
button  board,  &C,  within  the  meaning  of  the  Act ;  and  this 
construction  is  very  much  confirmed  by  the  6  &  7  Wm.  4, 
c.  52,  s.  17,  which  expressly  exempted  from  the  paper  duty, 
for  a  time,  the  manufacture  made  under  the  patent  therein 
mentioned. 

We  think  that  this  case  therefore  is  within  the  statute, 
whether  the  defendant's  manufacture  is  properly  called 
paper **  or  not.  But  we  are  disposed  to  think  that  it  is 
ptpev^  properly  so  called.  It  is  manufactured  in  the 
same  way  as  paper,  which,  though  generally  made  of  vege- 
table matter,  still  in  some  instances  has  received  an  acces- 
sion of  animal  matter  to  increase  the  bulk,  though  not 
entirely  formed  of  it.  This  article  is  made  altogether  of 
animal  fibres,  but  it  is  the  fibrous  quality  in  each  case 
which  makes  the  sheet  tenacious. 

Admitting,  as  Mr.  Baoill  contended,  that  the  popular 
and  primary  meaning  is  to  be  given  to  the  word  "  paper," 
why  is  not  this  article  included  in  it?  A  paper  maker 
would  undoubtedly  include  it — that  appeared  very  distinctly 
at  the  triaL  Dictionaries  include  it  Any  definition  pro- 
perly comprehensive  would  also  include  it  But  it  is  said 
that  an  ordinary  person  looking  at  it  would  not  call  this 
article  "paper."     Why?     Because  he  would  be  deceived 

VOL.  IV. — ^N.  S.  II  EXCH. 
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by  its  appearance.  No  doubt  it  looks  modi  more  like 
parchment ;  but  upon  learning  in  what  manner  it  is  made, 
and  of  what  materials,  and  the  process  bj  which  it  is  pro- 
ducedy  it  appears  to  us  impossible  to  refuse  to  it  the  appel- 
lation of  **  papen**  But,  whether  it  be  called  ^  paper**  or 
not,  it  appears  to  us  to  fiill  within  the  veiy  huge  words  of 
the  statute,  which  was  intended  to  comprehend  everything 
that  was  made  by  means  of  pulp,  of  fibrous  matter,  and 
extended  into  sheets  capable  of  being  used  as  paper. 

We  think  that  this  is  a  question  entirely  upon  the  con- 
struction of  the  statute  as  soon  as  the  facts  are  agreed  upon, 
which  they  are  in  this  case.  We  are  of  opinion  that  the 
Crown  is  entitled  to  keep  the  verdict,  and  we  think  that 
the  rule  to  enter  the  verdict  for  the  defendant,  or  for  a  new 
trial,  must  be  discharged. 

Rule  discharged. 


j4prU^. 


A  person 
cmnoot  juttify 
giving  another 
into  cnstody 
for  merely 
laying  hands 
on  him  to 
attract  his 
attention,  pro« 
▼ided  it  be  not 
done  hofltilely. 


Coward  v.  Baddelet. 

IJECLAB  ATION.— That  the  defendant  assaulted  and 
beat  the  plaintiff,  gave  him  in  custody  to  a  policeman,  and 
caused  him  to  be  imprisoned  in  a  police  station  for  twenty- 
four  hours,  and  afterwards  to  be  taken  in  custody  along 
public  streets  before  metropolitan  police  magistrates. 

Pleas— ^First :  Not  guilty.  Third:  That  the  plaintiff, 
within  the  Metropolitan  Police  District,  assaulted  the  de- 
fendant, and  therefore  the  defendant  gave  the  plaintiff  into 
custody  to  a  police  officer,  who  had  view  of  the  assault,  in 
order  that  he  might  be  taken  before  magistrates  and  dealt 
with  according  to  law,  &c. 

Whereupon  issue  was  joined. 

At  the  trial,  before  Bramwell,  B.,  at  the  liondon  Sittings 
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in  last  Hilary  Term,  the  plaintiff  proved  that,  on  the  night       1859. 
of  the  Slat  of  October,  he  was  passing  through  High  Street,      iT'"^'^*^ 
Islington,  and  stopped  to  look  at  a  house  which  was  on  9, 

i*  rm.       J    i.       ,  .  .  BaDDBLBT. 

nre.  The  defendant  was  directing  a  stream  of  water  from 
the  hose  of  an  engine  on  the  fire.  The  plaintiff  said, 
**  Don't  you  see  you  are  spreading  the  flames  ?  Why  don't 
you  pump  on  the  next  house  ?"  He  went  away,  and  then 
came  back  and  repeated  these  words  several  times,  but  did 
not  touch  the  defendant  The  defendant  charged  the 
plaintiff  with  assaulting  him,  and  gave  him  into  the  custody 
of  a  policeman  who  was  standing  near. 

The  defendant  swore  that,  on  being  interrupted  by  the 
plaintiff,  he  told  him  to  get  out  of  the  way  and  mind  his 
own  business:  that  the  plaintiff  came  up  to  him  again, 
seized  him  by  the  shoulder,  violently  turned  him  round, 
exposed  him  to  danger,  and  turned  the  water  off  the  fire. 

The  learned  Judge  told  the  jury  that  the  question  was 
whether  an  assault  and  battery  had  been  committed,  and 
be  asked  them,  first,  whether  the  plaintiff  laid  hands  on  the 
defendant;  and,  secondly,  whether  he  did  so  hostilely. 
The  jury  found  that  the  plaintiff  did  lay  hands  on  the 
defendant,  intending  to  attract  his  attention.  Whereupon 
the  learned  Judge  ordered  the  verdict  to  be  entered  for 
the  plaintiff,  reserving  leave  to  the  defendant  to  move  to 
enter  a  verdict  for  him  if  the  Court  should  be  of  opinion 
that  he  had  wrongly  directed  the  jury  in  telling  them  that, 
to  find  the  issue  on  the  third  plea  for  the  defendant,  they 
must  find  that  the  plaintiff  laid  his  hands  upon  him  with  a 
hostile  intention. 

Shee,  Seijt,  in  the  same  Term,  having  obtained  a  rule 
nisi  accordingly, 

Beculey  now  shewed  cause. — The  question  is,  whether 
the  intention  of  the  plaintiff  is  material  to  be  considered 
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in  order  to  determine  whether  there  was  an  asBanlt  and 
battery.  In  RawUngs  v.  TOl  (a)  Parhey  B.,  referring  to 
WijBUn  V.  BSneard  (6),  where  it  was  held  that  a  touch  given 
by  a  constable's  staff  does  not  constitute  a  batteiy,  pointed 
out»  as  the  ground  of  that  decision,  that  there  the  touch 
was  merely  to  engage  the  plaintiff's  attention.  [Marim^ 
B. — Suppose  two  persons  were  walking  near  each  other, 
and  one  turned  round,  and  in  so  doing  struck  the  other : 
surely  that  would  not  be  a  battery.  Pollock,  C.  B. — ^There 
may  be  a  distinction  for  civil  and  criminal  purposes: 
Channtill,  B. — It  was  necessary  to  prove  an  indictable 
assault  and  battery  in  order  to  sustain  the  plea.^  Hie  maxim 
"Actus  nonfacU  reum  nUi  mens  sit  rea^  appliea — He  re 
ferred  also  to  Pursell  v.  Hom{c),  Archbold*s  Criminal  Law, 
p.  524  {d),  Scott  V.  Shepherd  (e> 

Petersdorfff  Seijt.,  and  Francis,  in  support  of  the  rule. — 
The  learned  Judge *8  direction  was  defective  in  introducing 
the  word  ^^ hostile."  In  order  to  constitute  an  assault  it  is 
enough  if  the  act  be  done  against  the  will  of  the  party. 
There  are  several  cases  where  it  has  been  held  that  an 
assault  has  been  committed  where  there  was  no  intention  to 
do  the  act  complained  of  in  a  hostile  way,  as  in  the  case  of 
a  prize  fight :  Bex  v.  Perkins  {/),  So  a  suigeon  assisting 
a  female  patient  to  remove  a  portion  of  her  dress :  Bex  y, 
Bosinski  (g).  Here  the  plaintiff  interfered  with  the  defend- 
ant in  the  execution  of  his  duty.  In  Hawkins's  Pleas  of 
the  Crown,  vol.  1,  p.  263,  it  is  said,  **  Any  injury  whatever, 
be  it  never  so  small,  being  actually  done  to  the  person  of 
a  man  in   an  angry,  or  revengeful,  or  rude,  or  insolent 

(a)  3  M.  &  \V.  28.  (i?)  2  W.  Black.  892. 

(p)  2  N.  &  R.  471.  (/)  4  C.  &  P.  537. 

(c)  8  A.  &  E.  602.  (jg)  Ry.  &  Moo.  C.  C.  19. 

(d)  12th  edition. 
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manner,  as  by  spitting  in  his  face,  or  any  way  touching        1859. 
him  in  anger,  or  violently  jostling  him  out  of  the  way,  are      ^c^^^^^ 
batteries  in  the  eye  of  the  law/*     [Bramwell,  B. — I  think 
that  the  jostling  spoken  of  must  mean  a  voluntary  jostling.] 

Pollock,  C.  B. — 1  am  of  opinion  that  the  rule  must  be 
dischaif^.  The  jury  found  that  what  the  plaintiff  did 
was  done  with  the  intent  to  attract  the  attention  of  the 
defendant,  not  with  violence  to  justify  giving  the  plaintiff 
into  custody  for  an  assault  The  defendant  treated  it  as  a 
criminal  act  and  gave  the  plaintiff  into  custody.  We  are 
called  on  to  set  aside  a  verdict  for  the  plaintiff,  on  the 
ground  that  he  touched  the  defendant  There  is  no  founda- 
tion for  the  application. 

Martin,  B. — I  am  of  the  same  opinion.  The  assault 
and  battery  which  the  defendant  was  bound  to  establish 
means  such  an  assault  as  would  justify  the  putting  in  force 
the  criminal  law  for  the  purpose  of  bringing  the  plaintiff  to 
justice.  It  is  necessary  to  shew  some  act  which  justified 
the  interference  of  the  police  oflScer.  Touching  a  person 
so  as  merely  to  call  his  attention,  whether  the  subject  of  a 
civil  action  or  not,  is  not  the  groimd  of  criminal  proceeding. 
It  is  clear  that  it  is  no  battery  within  the  definition  given 
by  Hawkins. 

Channbll,  B. — I  am  of  the  same  opinion.  Looking  at 
the  plea,  it  is  obvious  that  it  was  not  proved. 

Bramwell,  B.,  concurred 

Rule  discharged. 
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May  3.  CORBETT  V.  ThS  GeNERAL  StSAM  NaVIOATION  CoMPAIfT. 

ACompuij,      J^  lELD  had  obtained  a  rule  callinR  on   the  defendants 

carrying  on  i  •     -ir 

butineti  in  to  shew  cause  why  the  Master  should  not  tax  the  plaintiff 
•mployt  in  a  his  costs  of  this  action,  notwithstanding  the  sum  recovered 
a  general  com-  ^^  under  20/.,  pursuant  to  15  &  16  Vict.  c.  54,  s.  4. 
who*rro^u'  I^  appeared  from  the  affidavite  that  the  defendants  were 
{^•in^"iSroch  *  corporation,  and  that  the  action  was  brought  against  them, 
town,  in  an        ag  common  carriers,  to  recover  the  value  of  cjertain  goods 

office  for  vihicli  ^     ^ 

the  Company     which  had  been  abstracted  from  boxes  which  the  plaintiff 

pay  him  rent,  ,  ^ 

do  not  •*  carry  had  delivered  to  them  for  carriage  by  water  from  London 
inthattoifn  to  Newcastle-UDon-Tvne.  The  cause  was  tried  bef<He 
meaning  of  the  PoUoch,  C.  B.,  at  the  Middlesex  sittings  after  last  Michael- 
AxtTs^jP^iT  ^^  Term,  when  a  verdict  was  found  for  the  plaintiff  for 
^128?'  ^'       Ul  is.  3d.,  and  no  certificate  was  granted.     The  plaintiff  I 

resided  at  Newcastle-upon-Tyne,  and  the  defendants  carried 
on  their  business  in  the  city  of  London.  At  Newcastle- 
upon-Tyne  the  defendants  used  a  wharf  which  was  rented 
by  Messrs.  Parker,  who  were  general  commission  agents, 
wharfingers  and  warehouse  keepers,  and  who  acted  as  the 
agents  of  the  defendants.  The  office  or  counting-house  in 
which  Messrs.  Parker  transacted  the  business  of  the  defend- 
ants was  used  solely  for  the  defendants*  business,  and  the 
rent  of  it  was  paid  by  them.  Outside  the  office  a  board 
was  affixed  with  the  words  **  London  Steam  Wharf''  painted 
on  it:  underneath,  in  similar  letters,  **  Anthony  Parker  and 
Ca,  general  wharfingers." 


Knawks  and  C.  Pollock  shewed  cause. — The  plaintifls 
ought  to  have  sued  in  the  County  Court  of  Newcastle. 
By  the  108th  section  of  the  9  &  10  Vict.  c.  95,  actions  may 
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be  brought  in  the  superior  Courts  where  the  plaintifF  dwells 

more  than  twenty  miles  from  the  defendant,  or  where  the 

cause  of  action  did  not  arise  within  the  jurisdiction  of  the  *• 

Court  ^*  within  which  the  defendant  dwells  or  carries  on  his       Steam 

.  .         ^   Naviqatiom 

business. '    A  corporation  ^'dwells,'*  within  the  meaning  of     Compaht. 

that  enactment,  at  the  place  where  its  business  is  carried  on. 

By  rule  51  (a)  seirice  of  the  summons  may  be  effected  on 

a  oorporaUon  **  by  delivering  the  summons  to  a  secretaiy, 

station  master  or  clerk  of  the  defendant  at  any  station  or 

office  of  the  defendant  within  the  district  of  the  Court." 

[Afartm,  B. — The  Messrs.  Parker  were  not  the  servants  of 

the  defendants;   they  carried  on  business  on  their  own 

account.]     There  was  an  office  in  which  the  business  of  the 

defendants  was  solely  carried  on,  and  the  rent  of  the  office 

was  paid  by  the  defendants.     [Pollock,  C.  B. — The  Messrs. 

Parker  merely  set  apart  a  portion  of  their  premises  for  the 

defendants'  use,  and  debited  them  with  a  proportion  of  the 

rent     Sheib  v.  Rait  (b)  is  an  authority,  that  a  man  does 

not  ^' dwell"  at  a  particular  place  by  merely  having  an 

agent  there.     Marttn,  B.-*Some  insurance  companies  have 

agents  in  all  the  principal  towns  throughout  England  ;  and 

it  could  never  have  been  intended  that  they  should  be 

sued  wherever  they  had  an  agent] 

Field,  who  appeared  in  support  of  the  rule,  was  not 
called  upon  to  argue.  He  referred  to  Miner  v.  The  London 
and  North  Western  Railway  Company  (c). 

Pollock,  C.  B. — The  rule  must  be  absolute.      The  ' 
question  is,  whether  the  business  was  done  by  the  Messrs. 
Parker  for  the  defendants  in  the  character  of  servants  or  of 
agents.     There  is  evidence  to  shew  that  Messrs.  Parker 

(a)   Pollock's    County  Court         (J)  7  C.  B.  116. 
Practice,  p.  72.  (c)  1  C.  B.,  N.  S.  825. 
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were  not  the  servants  of  the  defendants,  but  their  agente 
only. 

Mabtik»  B. — I  am  also  of  opinion  that  Messra.  Parker 
were  not  the  servants  of  the  defendants ;  there  is  nothing 
whatever  to  show  any  relation  of  master  and  servant 
between  them.  If  the  argument  for  the  defendants  were 
to  prevail,  the  consequence  would  be  that  all  lai^ge  com- 
panies who  have  a  number  of  agents  throughout  the  coun- 
try would  be  liable  to  be  sued  in  every  district  where  their 
agents  reside. 

CuANNELL,  B. — The  question  is  not,  whether  Messrs. 
Parker  were  the  defendants'  agents,  but  whether  they  were 
their  servants ;  and  they  clearly  were  not 

Rule  absolute. 


{ 


May  10.  Boles  v.  Davis. 

J.  HE  first  count  of  the  declaration  stated,  that  the  de- 
fendant, being  possessed  of  a  messuage,  shop,  and  premises, 
wherein  he  carried  on  the  business  of  a  publican,  was  de- 
sirous to  sell  his  interest  in  the  same,  and  in  the  stock  in 
trade,  fixtures,  &c.  And  thereupon  the  defendant  by  war- 
ranting to  the  plaintiff  that  the  defendant  had  paid  and  was 


A  declaration 
alleged  that 
the  defendant, 
by  falsely 
representing 
that  he  was 
paying  70/.  a 
month  for  stock 
consumed,  and 
was  taking 
100/.  a  month 

asreceipufrom  pavinfir  70/.  per  month  for  the  stock  used  and  consumed  in 

his  business  i    ./      o  ^  ir  ^ 

as  a  publican,  •  the  said  business,  and  was  taking  the  sum  of  lOOZ.  per  month 

induced  the  ,  .  i     •       .  •     •»        j     i  !••/«• 

plaintiff  to        as  receipts  from  the  said   business,  induced  the  plamtitt 

purchase  the 
business.     At 

the  trial  it  appeared  that  the  payments  and  receipts  were  as  alleged,  but  the  business  was  chiefly 
out  door  business,  and  that  the  representation  was  that  it  was  done  over  the  counter.  The 
Judge  amended  the  declaration  by  inserting  the  words,  "  and  that  the  business  was  a  bar  business 
carried  on  at  home  and  chiefly  over  the  counter,  and  not  a  business  done  elsewhere  or  out  of  the 
house.** — Held,  that  the  Judge  had  power  to  make  the  amendment  under  the  2'22nd  section  of 
the  Common  Law  Procedure  Act,  1 852. 
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to  buy,  and  the  defendant,  by  the  means  aforesaid,  then 
sold  to  the  plaintifl;  the  defendant's  interest  in  the  said 
messuage,  &c.y  and  the  good  will,  stock  in  trade,  &c,  for 
2251  lOf.,  which  the  plaintiff  paid  the  defendant.  The 
count  then  negatived  the  warranty  in  terms,  and  concluded 
by  alleging  special  damage. — Second  count:  That  the 
defendant,  by  &lsely  and  fraudulently  representing  and 
stating  to  the  plaintiff  that  the  defendant  had  paid  and  was 
then  paying  70/.  per  month  for  the  stock  used  and  con- 
sumed in  the  said  business  [and  that  the  business  was  a  bar 
business  carried  on  at  home,  and  chiefly  over  the  counter, 
and  not  a  business  done  elsewhere  or  out  of  the  house], 
and  was  then  taking  the  sum  of  100/.  per  month  as  afore- 
said, induced  the  plaintiff  to  make  the  contract,  purchase, 
and  payment  in  the  first  count  mentioned,  when  in  truth 
and  in  fact  the  defendant  had  not,  and  was  not  (as  he 
always  well  knew)  paying  70/.  per  month  for  the  stock 
used  in  the  said  business;  nor  was  he  then  taking  the  sum 
of  100/.  per  month.  And  by  means  of  the  premises  the 
plaintiff  was  and  is  damnified  as  in  the  first  count  men- 
tioned. And  all  things  necessary  to  entitle  him  to  maintain 
this  action  happened  and  existed  before  suit 

Plea  to  first  count:  Denial  of  the  warranty. — To  second 
count :  Not  guilty. 

The  cause  was  tried  before  Channett,  6.,  at  the  London 
sittings  after  last  Hilary  Term,  when  the  plaintiff  failed  to 
prove  any  warranty ;  and  it  appeared  that  the  payments  and 
receipts  of  the  defendant  in  his  business  as  a  publican  were 
of  the  amount  alleged  in  the  declaration,  but  that  the 
business  was  chiefly  done  out  of  the  house.  The  plaintiff 
stated  that  the  defendant  had  represented  to  him  that  the 
business  was  chiefly  done  over  the  counter ;  and,  upon  the 
application  of  the  plaintiff's  counsel,  the  learned  Judge 
amended  the  second  count  by  inserting  the  words  within 
brackets ;  and  he  reserved  for  the  Court  the  question  as  to 
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1869.       ^^  power  to  make  the  amendment.      A  verdict   having 
^"^^^      heen  found  for  the  plaintiff,  with  60L  damages, 

».  Grady,  in  the  present  Term,  obtained  a  rule  nisi  to  enter 

a  nonsuit  or  for  a  new  trial,  on  the  ground  that  the  learned 
Judge  had  no  power  to  make  the  amendment* 

Parry,  Serjt,  and  J.  J.  PnoeUy  now  shewed  cause. — This 
case  is  within  the  letter  and  the  spirit  of  the  222nd  section  of 
the  Common  Law  Procedure  Act,  1852  (a),  which  enacts, 
that  '*  all  such  amendments  as  may  be  necessary  for  the  pur- 
pose of  determining  in  the  existing  suit  the  real  question  in 
controversy  between  the  parties,"  shall  be  made.    The  ques- 
tion in  controversy  between  the  parties  was  whether  the 
defendant  had  made  a  wilful  misrepresentation,  and  thereby 
induced  the  plaintiff  to  purchase  the  business.     The  decla- 
ration stated  the  representation  too  generally,  viz.,  that  the 
defendant  was  taking  1007.  a  month :  he  was,  in  fact,  taking 
that  amount ;  the  amendment  shewed  that  the  real  repre- 
sentation was  that  the  profits  were  made  in  a  particular 
manner.    The  defendant  could  not  have  been  taken  by 
surprise  or  prejudiced,  for  the  only  effect  of  the  amend- 
ment was  to  shew  what  the  representation  was.     In  Mcy 
▼•  Foatner  (i),  a  count  in  tre^>ass  was  amended  by  turning  it 
into  a  count  for  injury  to  the  plaintiff's  reversion.     In  Bd- 
toards  v.  Hodgei  (c),  where  there  was  a  plea  of  not  guilty  by 
statute,  an  amendment  was  made  by  inserting  in  the  maigin 
of  the  plea  the  statutes  under  which  the  defence  arose.    In 
Mitchell  V.  Crasswelkr  {d),JerviSf  C.  J.,  amended  by  adding 
a  plea.    Moreover,  it  is  the  province  of  the  Judge  to  deter- 
mine what  is  **  the  real  question  in  controversy  between  the 
parties:"  mikin  y.  Reed {e). 

(a)  See  also  the  96th  section  (c)  15  C.  B.  477. 

of  the  Common  Law  Procedure  (d)  13  C.  B.  237. 

Act,  1854.  (e)  15  C.  B.  192. 

(h)  5  £.  &  B.  505. 
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Grady ^  in  sapport  of  the  rale. — The  learned  Judge  had 
no  power  to  make  the  amendment.  The  real  qaestion  in 
controversy  between  the  parties  was  whether  the  defendant 
paid  701  a  month  for  the  stock  consumed  in  the 
and  was  taking  1001  a  month  as  receipts  from  the 
That  is  the  allegation  upon  which  issne  was  taken  and 
which  the  parties  went  down  to  try.  Having  fidled  on  both 
countBi  the  plaintiff  asks  for  an  amendment  which  in  effect 
introduces  a  new  count  The  true  rule  for  determining 
what  cases  are  within  the  Act,  is  to  be  found  in  the  judge- 
ment of  JercUi  C.  J.,  and  Maule^  J.,  in  WUkm  v.  Reed{a\ 
Mauky  J.,  there  said,  that  it  was  intended  by  the  Act  **  to 
limit  the  power  of  amendment  to  the  introduction  of  matters 
which  the  parties  hoped  and  intended  to  try  in  the  cause, 
and  not  to  authorize  amendments  which  might  raise  ques- 
tions which  never  were  contemplated  before.'*  This  Act 
does  not  render  it  imperative  on  the  Court  to  allow  such  an 
amendment  as  that :  Ritchie  v.  Van  Gelder  (i). 

Pollock,  C.  6. — This  was  an  application  for  a  nonsuit 
or  a  new  trial,  on  the  ground  that  an  amendment  made  by 
my  brother  Channett  ought  not  to  have  been  made.  The 
declaration  consists  of  two  counts ;  one  upon  a  warranty, 
and  the  other  upon  a  false  representation  corresponding 
with  the  warranty.  The  wairanty  was  not  proved,  but  the 
evidence  raised  another  question,  which  my  brother  Channell 
thought  was  the  real  question  which  the  parties  came  to  try, 
and  he  amended  the  second  count  accordingly.  The  ques- 
tion is,  whether  it  was  competent  for  him  to  make  that 
amendment;  we  think  it  was,  and  the  rule  must  be  dis- 
charged. 

Rule  discharged. 

(a)  15  C.  B.  192.  (6)  9  Exdi.  762. 
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May  12.  Wright  and  Another  v.  Mili^. 

Judicial  pro-      X  HE  defendant  in  this  case  died  at  half  past  nine  o^cIock 

ceedinga  are  to  .,  ..•,  .««  ti  •*!_ 

be  considered  in  the  morning  of  the  28th  May,  1858.     Judgment  in  the 

at  the  earnest  Action  was  Signed  at  the  opening  of  the  office  at  eleven 

day  on  which  o'clock  on  the  Same  day,  and  execution  afterwards  issued. 

Thercfbr^r^'  On  the  application  of  the  defendant's  administrator,  fFtl- 

where  judg.  Uams,  J.,  ordered  that  the  judirment  and  execution  be  set 

mcnt  was  "^      ^ 

signed  at  the      aside. 

opening  of  the  ^  •     i      u 

office  at  its  Petersdorff^  Serjt.,  obtained  a  rule  nisi  to  rescind   the 

usual  hoar, 

eleven  a.  m.,     order  of  Williams,  J. ;  against  which 

and  the  de- 
fendant 

put  nine^^M.       f-'tish  shewed  cause. — The  judgment  is  irregular,  it  having 
^Toi^fn**"®      been  signed  after  the  death  of  the  defendant     The  law 

morning  i^—  » 

Held,  that  the    ^iu  Jq  many  cases  notice  fractions  of  a  day,  and  comraon 

judgment  was  '^  '* 

regular.  sense  shews  that  this  must  be  one  of  them.    In  some  others 

it  refuses  to  do  so;  but  that  is  one  of  those  fictions  of 
which  the  Courts  in  modem  times  have  endeavoured  as 
far  as  possible  to  get  rid.  {Martin^  6. — Is  not  Edwards 
v.  Reginam  (a),  in  the  Exchequer  Chamber,  an  authority 
against  you?]  That  case  proceeded  on  the  ground  that 
the  title  of  the  Crown  by  extent  prevails  against  an  adjudi- 
cation in  bankruptcy  on  the  same  day — ^a  view  which  is 
confirmed  by  Rex  v.  Earl  (b)  and  Rex  v.  Crump  (r),  and  is 
perfectly  correct,  seeing  that  the  Crown  is  not  bound  by 
the  Statutes  of  Bankruptcy.  The  language  of  Coleridge,  J., 
in  delivering  the  judgment  of  the  Court  in  Edwards  v. 
Reginam,  no  doubt  goes  further,  when  he  says  that,  *'  as  a 
general  rule,  apart  from  all  questions  of  prerogative,  judi- 

(a)  9  Exch.  628.  (b)  Bunb.  33. 

(c)  Referred  to  in  Parker,  126. 
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cial  acts  are  to  be  taken  to  date  from  the  earliest  minute 
of  the  day  on  which  they  are  done  ;**  but  that  language  is 
much  stronger  than  any  to  be  found  elsewhere^  and  is  at 
variance  with  other  authorities.  In  Thomas  v.  De8ang€s{a\ 
where  a  sheriff  took  possession  under  a  fieri  facias,  and  at  a 
later  hour  on  the  same  day  the  defendant  surrendered  in 
discharge  of  his  bail,  and  afterwards  lay  in  prison  two 
months,  and  thereby  committed  an  act  of  bankruptcy,  and 
by  the  21  Jac.  1,  c.  19,  was  a  bankrupt  from  the  time  of 
bis  arrest,  it  was  held  that  in  an  action  by  his  assignees  to 
recover  the  value  of  the  goods  the  Court  would  notice  the 
fraction  of  the  day.  Also  in  Chick  v.  Smith  {b)^  where  the 
defendant  died  between  eleven  and  twelve  a.  m.,  and  a  fieri 
facias  was  sued  out  on  the  same  afternoon,  Pattesont  J.,  set 
aside  the  writ,  on  the  ground  that  the  good  sense  of  the 
matter  was,  that,  where  it  is  necessary  to  shew  which  was 
the  first  of  two  acts,  the  Court  is  at  liberty  to  consider 
fractions  of  a  day.  [Pollock  C.  B. — In  the  case  of  JSt/- 
wards  v.  Reginam  reference  is  made  to  SheUey^s  Case  (c), 
where  a  recovery  was  held  good,  though  the  party  suffering 
it  died  before  the  sitting  of  the  Court  that  morning,  on 
the  ground  that  **  the  record  is  to  be  understood  of  the 
whole  day,  and  relates,  without  division,  to  the  first  instant 
of  the  day,**  though  it  is  otherwise  with  acts  done  by  a 
party.  And  they  add,  that  that  distinction  is  pointed  out 
in  Lord  Porchesttr^s  Case  (d)^  and  in  Swaine  v.  Morland(e).] 
Lord  Porchester*s  Case  only  shews  that  all  judgments  relate 
to  the  first  day  of  the  term.  [fFatson  B. — In  Tidd*s  Prac., 
932,  the  practice  is  stated  thus : — **  At  commou  law  the 
death  of  a  sole  plaintiff  or  defendant  before  final  judgment 
would  have  abated  the  suit ;  but  as  the  judgment  relates 

(a)  2  B.  &  Aid.  586.  (d)  3  Dougl.  261. 

lb)  8  Dowl.  887.  (e)  1  Br.  &  B.  370. 

(c)  1  Rep.  93  6. 
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to  the  first  day  of  the  term,  if  the  party  be  alive  after  thai 
daj,  it  may  be  entered  and  costs  taxed  thereon  after  his 
death."]  Even  supposing  the  law  correctly  laid  down  in 
Edioardi  ▼•  Reginam^siiW  signing  judgment  is  the  act  of  the 
party,  and  not  of  the  Court,  except  indeed  for  the  purpose 
of  bringing  error,  or  where  a  delay  in  signing  judgment  is 
occasioned  by  the  act  of  the  Court. 


Makobn,  in  support  of  the  rale. — It  might  be  enough  to 
say  that  this  case  is  settled  by  the  authority  of  JSdwardt  ▼. 
B^ginam  and  the  several  cases  there  cited ;  for  Chick  v. 
Smith  was  not  much  ai^ued  or  considered.  But  it  is  not 
unreasonable  that  the  Courts  should  refuse  to  take  notice 
at  what  time  of  the  day  a  judicial  act  is  done.  Judicial  acts 
differ  widely  firom  the  acts  of  parties,  who  may  act  or  not 
as  they  please,  and  the  Court  must,  therefore,  inquire  into 
the  times  when  they  do  act,  whereas  the  Court  has  per- 
fect control  over  its  own  acts.  Another  argument  may  be 
deduced  from  the  Practice  Rules  of  Hilary  Term,  1853, 
rule  66,  by  which  it  is  provided  that  judgment  shall  be 
entered  of  record  of  the  day  when  signed,  and  shall  not 
have  relation  to  any  other  day.  If  the  framers  of  that  rule 
meant  to  abolish  the  doctrine  of  relation  generally  in  this 
matter,  and  allow  inquiry  into  the  hour  and  minute  of 
signing  judgment,  they  would  have  done  sa 


Pollock,  C.  B. — We  are  all  of  opinion  that  this  rule 
must  be  made  absolute.  The  principal  authority  on  the 
subject  is  the  case  in  the  Exchequer  Chamber  of  Edwards 
V.  Reginam^  on  a  writ  of  error  from  the  judgment  of  this 
Court  (reported  at  p.  32  in  the  same  volume),  in  which 
there  was  a  difference  of  opinion  among  us.  The  question 
there  was,  whether  a  fraction  of  a  day  could  be  considered 
with  reference  to  the  time  of  issuing  an  extent  and  an 


EASTER  TERM,    22   VICT.  491 

adjudication   in  bankruptcy.     This  Court,  consisting  of       1869. 
myself,  Parke,  B.,  and  Flatt,  B.,  my  brother  Martin  dis-      '^T'^'^^ 
senting,  held  that  it  could  not ;  upon  the  ground  that  in  •• 

the  Exchequer,  if  the  right  of  the  Crown  and  that  of  a 
subject  at  all  interfere  with  each  other  with  respect  to 
matters  arising  on  the  same  day,  although  the  act  of  the 
Crown  may  have  been  posterior  to  that  of  the  subject,  still 
it  shqpld  have  priority.  That  decision,  probably  in  con- 
sequence of  the  dissent  of  my  brother  Martin,  was  taken 
to  the  Exchequer  Chamber,  and  aflSrmed  by  the  unanimous 
decision  of  that  Court.  The  judgment  there  was  delivered 
by  Coleridge  J.,  and  proceeded  on  a  different  footing,  not 
at  all,  however,  repudiating  the  doctrine  of  this  Court,  that 
the  right  of  the  Crown  would  prevail  in  all  contests  between 
the  Crown  and  a  subject  where  the  question  was  which 
was  to  have  priority.  But  the  judgment  of  the  Exchequer 
Chamber  proceeded  on  a  broader  and  wider  principle,  viz., 
that,  whether  between  the  Crown  and  a  subject,  or  between 
subject  and  subject,  judicial  proceedings  are  to  be  considered 
as  having  taken  place  at  the  earliest  period  of  the  day  on 
which  they  are  done.  It  was  there  expressly  stated  that 
the  Court  will  inquire  at  what  time  a  party  does  a  particular 
act,  for  instance,  filing  a  bill  or  delivering  a  declaration ; 
and  for  that  purpose  will  ascertain  the  hour  at  which  the 
Courts  were  sitting  &c. ;  but  the  Court  lays  down  this 
rule :  '*  It  is  otherwise  with  regard  to  a  judicial  proceeding." 
And  SheUey^e  Case  (a)  is  there  cited,  where  a  recovery  suf- 
fered on  the  first  day  of  term  was  held  good,  although  the 
party  had  died  that  morning  before  the  Court  sat  I  con- 
sider that  case  of  Edwards  v.  Reginam  as  an  undoubted 
authority,  to  which  we  ought  to  conform.  Now,  it  appears 
to  me  that  signing  judgment  is  a  judicial  proceeding,  and 
consequently  to  be  considered  as*having  taken  place  at  the 

(a)  1  Rep.  93. 
VOL.  IV. — m,  S.  K  K  BXCIS* 
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earliest  period  of  the  day  when  it  is  done,  and  therefore 
not  invalidated  bj  what  occurred  in  the  present  instance. 
I  also  think  that  the  Statute  of  Frauds,  29  Car.  2,  c.  3, 
supplies  very  good   reasons  confirmatory   of   this    view. 
There  can  be  no  doubt  that  by  the  common  law,  if  the 
signing  of  this  judgment  had  taken  place  out  of  term, 
it  would  have  related  back  to  the  preceding  term,  i  e. 
to  the  first  day  of  it.    This  the  Legislature  consid^|red  a 
hardship,  for  a  man  might  have  sold  his  estate,  and  yet  a 
judgment  subsequently  signed  would  have  bound  the  lands 
in  the  hands  of  an  innocent  purchaser  for  value*     To  meet 
this  diflScultyi  the  statute  reuders  such  judgment  valid 
only  finom  the  day  of  signing,  but  says  nothing  about  hours 
or  minutes.    If,  therefore,  this  judgment  would  have  been 
good  before  the  Statute  of  Frauds,  it  ought  to  be  so  now, 
notwithstanding  the  death  of  the  defendant  on  the  same 
day.    The  case  of  Chick  v.  Smith  {a)  was  adverted  to 
by  the  defendant's  counsel,  in  which  PaUesonf  J.,  ruled 
that  he  would  take  notice  of  a  firaction  of  a  day  where  a 
fieri  fiicias  was  issued  after  the  death  of  the  defendant,  and 
on  the  same  day.    Now,  there  can  be  no  doubt  that  the 
issuing  a  fieri  fiunas  is  a  judicial  act,  as  well  as  signing  a 
judgment — ^it  is  the  act  of  the  Court,  not  of  the  party ; — 
and  my  brother  WiUiams  was  probably  induced  by  the 
authority  of  that  case  to  make  the  present  order.     We 
consider  that  case  to  be  more  in  accordance  with  the  rules 
of  common  sense  than  the  rule  I  have  stated  relative  to 
judgments  being  supposed  to  be  signed  at  the  earliest 
hour  of  the  day  when  they  are  signed ;  but  although  it  is 
exceedingly  desirable  that  all  the  decisions  of  the  Courts 
should,  as  far  as  possible,  be  in  accordance  with  the  deci- 
sions of  common  sense,  it  is  impossible  to  overrule  the 
established  practice,  which  is,  indeed,  the  law  of  the  land 

(a)  S  Dowl.  837. 
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and  the  right  of  the  sttitors.  If,  therefore,  the  plaintiff  1859. 
satisfies  us  that,  by  this  practice  of  the  Court,  the  signiug  ^^^[][^ 
this  judgment,  which  is  a  judicial  act,  is  to  be  considered  ^  "^• 
as  haying  been  done  at  the  earliest  moment  of  the  day,  it 
is  the  law  of  the  land  and  the  right  of  the  suitors  that  we 
should  decide  according  to  the  established  practice,  although 
founded  on  a  fiction,  as  it  is  called.  In  truth,  however,  it 
only  amounts  to  this,  that  by  the  practice  of  the  Court  you 
may  inquire  whether  the  party  was  alive  on  the  day,  but 
you  shall  not  inquire  into  the  precise  time  of  his  death  on 
that  day ;  and,  indeed,  one  of  the  grounds  on  which  the 
IH'actice  was  established  may  have  been  to  prevent  that 
sort  of  inquiry.  I  therefore  think  that  this  rule  must  be 
made  absolute,  on  the  ground  that  this  judgment  was  well 
rigned,  the  party  being  alive  on  that  day  when  it  was 
signed. 

Martin,  B. — The  case  is  concluded  by  that  of  Edvxxrdi 
V.  Begmawh  which  must  be  taken  as  overruling  Chick  v. 
Smith. 

Beamwell,  B. — I  concur  in  thinking  the  case  concluded 
by  Edwards  v.  Begbum.  But  that  case  can  only  be  supported 
on  the  principle  that  judicial  acts  shall  have  precedence  of 
otherSi  To  give  a  priority  to  such  acts  you  must  suppose 
them  to  have  been  before  the  others.  It  is  not  that  you 
do  not  inquire  into  fractions  of  a  day,  but  that  you  give 
precedence  to  the  judicial  proceeding. 

Wa'TOOK,  B.— ^I  am  of  the  same  opinion.  It  might  be  a 
very  convenient  thing  if  no  judgment  could  be  signed  after 
the  death  of  the  party  whose  rights  are  affected  by  it,  but  the 
law  is  otherwise.  It  is  clear  that  this  judgment  would  have 
been  good  at  common  law,  for  it  would  have  related  back 

KK  2 
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to  the  first  day  of  the  term.     Its  effect  is  altered  in  that  re- 
spect by  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  13,  which, 
after  reciting — *' Whereas  it  has  been  found  mischievous 
that  judgments  in  the  King's  Courts  at  Westminster  do 
many  times  relate  to  the  first  day  of  term  whereof  they  are 
entered  &c.,  and  bind  the  defendant's  lands  from  that  time, 
although  in  truth  they  were  acknowledged,  or  suffered,  and 
signed  in  the  vacation  time  after  the  said  term,  whereof 
many  time  purchasers  find  themselves  ^grieved'' — enacts;, 
in  sect  14,  that  the  judge  or  oflBcer  signing  any  judgment 
shall  set  down  the  day  of  the  month  and  year  of  his  so 
doing  &c ;   and,  by  sect  15,  such  judgments,  as  against 
purchasers  bond  fide  for  valuable  consideration  of  lands 
&c;,  shall  in  consideration  of  law  be  judgments  only  from 
the  time  they  are  so  entered.     Then,  by  the  4  &  5  Wm. 
&  M«  c  20,  s.  3,  no  judgment  not  docketed  &c.  shall  have 
any  preference  against  heirs,  executors,  or  administrators. 
Taking  it,  then,  that  as  regards  the  term  all  relation  is 
taken  away,  this  is  a  judicial  act  which  takes  place  on  a 
given  day,  no  firactions  of  which  are  recognised  by  law.     I 
think,  with  the  rest  of  the  Court,  that  Edtoards  v.  Beginam 
must  prevail  here.    As  to  Chick  v.  Smith,  the  point  there 
was  neither  so  strongly  argued  nor  so  ftiUy  considered  as 
in  Edtoards  v.  Reginam.    But,  even  supposing  that  case  an 
authority  on  the  point,  Edwards  v.  Beginam  is  a  later  autho- 
rity the  other  way ;  and,  in  administering  the  law,  we  must 
abide  by  that  later  authority.     Moreover,  if  a  judgment  is 
wrongly  signed,  error  will  lie  upon  it,  though  we  may  not  be 
able  to  deal  with  it  on  motion. 

Rule  absolute  {a). 

(a)  Reported  by  W.  M.  Best,  Esq. 
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Taylor  v.  Turnbull.  Ubiris. 

X  HE  defendant  in  this  case  was  indebted  to  the  plaintiff  A  judgment 

•       .  ,  ,  debtor  wm 

m  the  sum  of  346/.  16«.,  being  the  balance  due  on  a  judg-  entitled,  as 
inent  which  the  plaintiff  bad  obtained  against  him.     The  ^a  legatee 
defendant  was  sole  executor  and  legatee  under  the  will  of*D^  to^the 
of  one  Sarah  De  La  Fite,  and  as  such  was  entitled  to  and  *^*"  ^^  \ 

'  government 

beneficiallj  interested  in  a  sum  of  200/.,  being  the  arrears  •^^^^y 
of  a  government  annuity  granted  by  the  Commissioners  for  »« life  of  D. 

He  wei  alto 

the  Reduction  of  the  National  Debt  on  the  life  of  Sarah  entitled  •• 
De  La  Fite.    The  defendant,  as  such  executor  and  legatee,  and  legatee  to 
was  also  entitled  to  another  government  annuity,  in  the  unultjln  the 
name  of  Sarah  De  La  Fite  but  granted  for  the  life  of  the  JHfl^nt^' for 
defendant    On  the  application  of  the  plaintiff,  a  Judge  at  ^oJT^^'"~ 
Chambers  had  made  orders  nisi  chanrinir  the  arrears  and  the  neither  the 

°    °  arrean  nor  the 

annuity  with  the  judgment  debt    Cause  was  shewn  before  unuity  were 

^  ,  chargeable 

fFatson,  B.,  who  made  an  order  discharging  these  orders,      under  the  i  &2 


Vict.  c.  1 10. 
a.  14. 


Raymond  now  moved  to  rescind  the  order  of  WaUon^  B. — 
The  1  &  2  Vict  c.  1 10,  s.  14,  enacts,  *'  if  any  person  against 
whom  any  judgment  shall  have  been  entered  up,  &c.,  shall 
have  any  government  stock,  funds,  or  annuities,  ftc,  stand- 
ing in  his  name  in  his  own  right,  or  in  the  name  of  any 
person  in  trust  for  him,  it  shall  be  lawful  for  a  Judge,  &c., 
on  the  application  of  any  judgment  creditor,  to  order  that 
such  stock,  funds,  annuities,  &c.,  shall  stand  charged  with 
the  payment  of  the  amount  for  which  judgment  shall  have 
been  so  recovered,"  &c.  The  3  &  4  Vict  c.  82,  s.  1,  ex- 
tended the  provisions  of  that  Act  to  the  interest  of  any 
judgment  debtor  whether  in  possession,  remainder,  or  rever- 
sion, and  whether  vested  or  contingent,  as  well  in  any  stocks, 


Tailor 


496  EXCHEQUER   REFOBT8. 

1859.       funds,  annuities  or  shares  as  aforesaid,  as  also  in  the  divi- 
dends, interest,  or  annual  produce  of  any  such  stock,  funds, 
_     V-  annuities  or  shares.     As  the  defendant  is  beneficially  in- 

TUBXBIJLL.  .   . 

terested  as  sole  executor  and  legatee,  the  annuities  are 
liable  to  be  charged  under  these  Acts.  [Martin^  B. — ^The 
effect  would  be  to  enable  the  creditor  to  take  the  property 
of  the  deceased  to  pay  the  executor's  debt  Bramwett,  B. — 
These  are  not  the  arrears  of  an  annuity  <' standing  in  the 
defendant's  name  in  his  own  right  or  in  the  name  of  any 
person  in  trust  for  him.'']  The  second  annuity  is  difierent 
in  its  circumstances  from  the  first :  it  is  in  the  name  of  the 
deceased,  but  granted  for  the  life  of  the  defendant. 

Per  Curiam  (a).-^Neither  the  arrears  of  the  firet  annuity 
nor  the  other  annuity  are  within  the  words  of  the  1  &  2 
Vict.  c.  110,  s.  14,  and  therefore  there  will  be  no  rule. 

Rule  refused. 

(a)  PoUach,  C.  B.,  Martm^  B.,  BramweU^  B.,  and  Watmm^  B. 


4prUQ(k  Emma  GamHAM  v,  Willet. 

A  feloDT  XJECLARATION.— That  the  defendant  gave  the  plain- 

coronutted,  the  tiff  into  the  custody  of  a  policeman  and  caused  her  to  be 
forTpoUcel  imprisoned  in  a  police  station,  and  to  be  conveyed  thence 
MArdefendr  *"*  custody  to  a  police  court  and  to  be  there  further  im- 

ant*8  infonna-    nrisnned 

inquiries  made       Second  count — For  a  malicious  prosecution. 

by  bimseif*  * 

arretted  the  Pleas. — First:   Not  guilty.     Second:  A  justification. — 

defendant         Whereupon  issues  were  joined. 

acoonipanied 

the  policeman 

to  the  station  and  signed  the  charge  sheet,— HeM,  that  the  defendant  was  not  liable  in  an 

lotion  of  trespass. 
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At  the  trial,  before  Bramwell,  B.,  "at  tbe  London  sittings       1869. 
afkcr  Hilary  Term,  the  plaintiff  proved  that  she  was  bar-      ^^J^ 
maid  to  one  Massev  at  the  Crown  Pablic  House.     The      „  •• 

WllLBT. 

defendant  who  had  been  robbed  of  a  watch,  and  had  agreed 

to  give  101  to  one  Jacobs  to  procure  its  restoration,  was  at 

the  Crown  Public  House,  where  he  gave  7L  10«.  on  this 

account   to  Jacob&     The  robbery  was  talked  of  in  the 

houfie.    The  plaintiff  said  she  saw  the  defendant  and  Jacobs 

together,  but  did  not  hear  anything  said  about  getting  back 

the  watch.    Jacobs  went  out  and  shortly  afterwards  a  man 

came  in  and  handed  to  the  plaintiff  a  sealed  parcel,  and 

told  her  to  give  it  to  the  defendant,  which  she  did.   The 

watch  was  in  the  parcel     Sh<Htly  after,  a  policeman,  who 

was  in  attendance  by  desire  of  the  defendant,  came  into  the 

room  and  inquired  of  the  defendant  who  had  ^ven  him  back 

the  watch.     He  said  he  received  it  from  the  plaintiff.    The 

policeman  then  tods  the  plaintiff  and  Jacobs  to  the  police 

station,  where  the  defendant,  as  the  plaintiff  said,  **gave 

them  in  charge."  A  witness  stated  that  when  the  policeman 

came,  the  defendant  said,  *'This  is  the  man  I  gave  the  money 

to ;  and  this,"  pointing  to  the  plainUff,  **  is  the  person  who 

gave  the  watch  to  me."  The  policeman  said  to  the  plaintiff, 

yoa  must  come  with  me. 

The  defendant  called  the  policeman,  who  stated  that,  in 
consequence  of  information  he  had  received,  and  the  ques- 
tions he  put  to  the  plaintiff,  he  took  her  into  custody.  The 
defendant  went  with  the  policeman,  Jacobs  and  the  plain- 
tiff to  the  police  station,  where  the  inspector  took  the 
charge  and  entered  it  on  the  charge  sheet,  and  the  defendant 
signed  the  charge  sheet.  The  plaintiff  was  committed  for 
trial,  but  the  grand  jury  ignored  the  bilL  Upon  this  evi- 
dence, the  learned  Judge  told  the  jury  that  he  thought 
there  was  no  evidence  that  the  defendant  had  given  the 
plaintiff  into   custody:    that  charging  a  person  with  an 
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1859.  offence  was  a  different  thing  from  giving  such  person  into 
custody :  that  the  defendant  neither  ordered  nor  aathorized 
the  constable  to  take  the  plaintiff  into  custody,  and  advised 
the  jury  to  find  that  the  defendant  did  not  authorize  the 
constable  to  take  her  into  custody.  The  jury  found  that  the 
defendant  did  not  give  the  plaintiff  into  custody,  but  that 
the  plaintiff  was  given  into  custody  by  the  consent  of  the 
defendant  The  learned  Judge  directed  a  verdict  to  be 
entered  for  the  defendant,  reserving  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  lOL,  the  damage  found  by  the 

Henry  James  now  moved  accordingly. — The  defendant 
sent  for  the  policeman  and  authorized  the  arrest.  That  is 
sufficient  to  make  him  liable  in  trespass.  By  signing  the 
charge  sheet  he  ratified  the  act  of  the  constable  in  arresting 
the  plaintiff.  If  a  constable  in  effect  says,  **  Do  you  wish 
this  person  to  be  kept  in  custody?"  and  the  answer  is,  in 
words  or  by  actions,  **  Take  that  person  into  custody  or 
keep  him  in  custody,"  the  person  so  answering  is  chargeable 
in  trespass.  That  is  in  accordance  with  Fkwstery.  Rayle{a)9 
cited  in  Gosden  v.  Elphick  {b). 

Pollock,  C.  B. — There  will  be  no  rule.  The  circum- 
stances of  this  case  are,  that  the  defendant  appealed  to  the 
authorities  who  are  chaiged  with  the  preservation  of  the 
peace.  The  arrest  and  detention  were  the  acts  of  the  police 
officer,  and  the  defendant  did  nothing  more  than  he  was 
bound  to  do,  viz.  sign  the  charge  sheet.  He  may  have 
been  liable  if  he  acted  mal&  fide,  but  not  otherwise.  I 
agree  with  the  observations  of  Lord  Crantoarth  and  Aiders 
son,  B.,  as  to  the  case  of  Fktoster  v.  Royk  (c).     We  ought 

(a)  1  Camp.  187.  (b)  4  Exch.  445. 

(c)  See  Cfosden  v.  Elphick,  4  Exch.  447. 
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to  take  care  that  people  are  not  pat  in  peril  for  making 
complaint  when  a  crime  has  been  committed.  If  a  charge 
be  made  malft  fide,  there  are  ample  means  of  redress.  But  in 
the  absence  of  mala  fides  we  ought  not  to  be  too  critical  in 
our  examination  of  the  facts,  to  see  if  something  is  not  done 
without  which  the  charge  against  the  suspected  person  could 
not  have  been  proceeded  with.  A  person  ought  not  to  be 
held  responsible  in  trespass,  unless  he  directly  and  imme- 
diatelj  causes  the  imprisonment 

Martin,  B. — ^I  also  think  that  there  should  be  no  rule, 
upon  the  ground  that  the  policeman  must  be  taken  to  have 
given  a  true  account  of  the  matter.  If  so»  the  mere  writing 
of  the  defendant's  name  on  the  charge  sheet  does  not  make 
the  defendant  a  trespasser. 

Channell,  B. — The  verdict  proceeded  upon  the  ground 
that  the  policeman  gave  the  true  account  of  the  matter. 
Were  it  otherwise  I  should  have  felt  some  doubt 

Bramwbll,  B. — I  retain  the  same  opinion  I  expressed 
at  the  trial.  The  plaintiff  said,  **  the  defendant  gave  me 
in  charge.''  She  ought  to  have  been  asked  what  took 
place.  The  policeman,  however,  stated  what  did  take 
place.  I  do  not  believe  that  the  plaintiff  meant  to  state 
what  she  believed  to  be  untrue ;  she  used  what  she  consi- 
dered an  equivalent  expression.  An  offence  was  committed ; 
the  defendant  sent  for  a  policeman,  who  made  inquiry,  and 
on  his  own  authority  arrested  the  plaintiff.  The  defendant 
signed  the  charge  sheet ;  but  in  doing  so  he  did  nothing 
but  obey  the  direction  of  the  police.  It  may  have  been 
hard  upon  the  plaintiff  that  she  was  imprisoned,  but  it  was 
the  act  of  the  constable. 

Rule  refused. 
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3idy2.  Mabsden  t;.  Moore  and  Day. 

To  a  declm-  DECLARATION.— That  the  plaintiff  agreed  with  the 

tion  on  an  . 

i^preement,aet-  defendants  to  Sell  to  them  one  fourth  part  or  share  in  a 

tinff  out  that  ^    ^ 

^ «« the  pUintiff  mining  sett  situate  and  known  by  the  name  of  Osora*8 

sell,  and  that  Hill  for  the  sum  of  250L ;  and  the  defendants  agreed  with 

had  agHMd  to  ^^®  plaintiff  to  purchase  of  him  the  said  one  fourth  part  or 

the^didntiff  ^^^^^  ^^  ^b®  E»id  mining  sett  at  the  price  aforesaid ;  and 

Sh!^**^?  *^  ^^  fiirther  agreed  that  the  plaintiff  and  defendants 

mining  lett  should  form  a  companv,   with  a  capital  of  20,000i,  for 

for  250/. ;  and  ,  .      '^     "^  ^ 

that  the  plain,  working  the  mining  sett  &c. ;  and  as  soon  as  the  company 

tiff  and  toe 

defendant  should  be  registered,  with  limited  liability^  the  defendants 

vnthtofonna  would  pay  to  the  plaintiff  250il  —  Averment:   that  all 

hereg^ered  conditions  precedent,  matters  and  things  requiring  to  have 

iiab^litiTfor  ^^^  performed  add  to  have  happened  and  existed  to  en- 

workingAe  t^ig  thg  plaintiff  to  the  performance  of  the  defendants' 

mming  sett;  '^  * 

and  that,  so  said  afiTcement.  and  to  maintain  this  action  for  the  non- 

loon  as  the 

company  performance  thereof,  were  performed  and  did  happen  and 

should  be  re* 

ffistered  with  ezist  before  the  commencement  of  this  suit :  yet  the  defend- 

lity,  the  de-*  <^nt8  did  not  pay  the  said  sum  of  250il  or  any  part  thereof, 
liytothe**  Second  plea,  by  defendant  Day. — That  the  agreement 

thesumof  ^^  *°  agreement  in  writing  signed  by  the  defendants, 

^^••.■f- as  follows: — '* Memorandum  of  agreement  entered  into 

tneretnDerore  ^ 

suted;"  between  W.  Marsden  of  the  first  part,  and  Paul  Moore 

assigning  as 

a  breach  non-  and  Edward  Day  of  the  second  part     W.  Marsden  has 

payment  of 

the  250/.;  the  agreed  to  sell  to  Paul  Moore  and  Edward  Day  one  fourth 

pleaded;  first,  P^it  or  share   in  a  mining  sett  situate  and   known  by 

that  the  plain-  « 

tiff  had  not  at  the  time  of  makinpr  the  agreement,  nor  hath  he  now,  any  title  to  the  said  one  fourth 
part  or  share  in  the  said  minmg  sett,  nor  any  right  or  title  to  convey  the  same.  Secondly, 
that  the  plaintiff  never  has  been  at  any  time  ready  and  willing  to  convey  the  said  one  fourui 
share  to  tne  defendant  according  to  the  agreement. — HeUt  that  the  pleas  were  good. 
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the  name  of  Osom's  Hill  in  the  parish  of  Grindon,  in 
Staffordshire,  for  the  sum  of  250L,  and  Paul  Moore  and 
Edward  Day  agree  to  parchase  at  that  price;  and  it  is 
further  agreed  between  the  parties  that  they  will  forthwith 
form  a  company,  under  the  Limited  Liability  Act,  with  a 
capital  of  20,000/.,  for  working  or  developing  the  said 
mining  sett,  with  such  rules  and  regulations  as  the  pro- 
moters shall  afterwards  agree  and  determine ;  and  as  soon 
as  the  company  is  registered,  with  limited  liability,  we, 
P.  Moore  and  E.  Day,  will  pay  to  W.  Marsden  the  sum  of 
260L  SB  hereinbefore  stated." — Averment :  that  the  plain- 
tiff had  not  at  the  time  of  making  the  agreement,  nor  had 
he  at  any  time  afterwards,  nor  hath  he  now,  any  title  to 
the  aiud  one  fourth  part  or' share  in  the  said  mining  sett  in 
the  declaration  mentioned,  nor  any  right  or  title  to  convey 
the  same. 

Third  plea. — ^That  the  agreement  in  the  declaration 
mentioned  was  that  set  forth  in  the  second  plea ;  and  that, 
according  to  the  agreement,  the  plaintiff  ought,  before  being 
entitled  to  call  on  the  defendants  for  payment  of  the  sum 
of  250/.  or  any  part  thereof,  to  have  been  ready  and 
willing  to  convey  the  said  one  fourth  part  or  share  in 
the  mining  sett  But  the  plaintiff  never  has  been  at  any 
time  ready  and  willing  to  convey  the  same  to  the  defend- 
ants according  to  the  said  agreement 

Similar  pleas  were  pleaded  by  the  defendant  Moore. 
Demurrers  and  joinders. 

Kartlake,  in  support  of  the  demurrers. — The  agreement 
expressly  stipulates  that  the  defendants  shall  pay  the  250L 
at  a  certain  time,  viz.  as  soon  as  the  Company  is  registered. 
IBramwell,  B. — If  a  man  agrees  to  buy  an  estate  and  pay 
for  it  on  a  certain  day,  that  implies  that  the  seller  is  to 
convey  the  estate  At  the  same  time  to  the  purchaser.]  As- 
suming that  the  plaintiff  has  no  title,  still  be  may  be  in 


502  EXCHEQUER  REPORTS. 

1859.  actual  possession.  The  plaintiff  has  gone  to  the  expense 
of  registering  the  Company.  The  want  of  title  therefore 
does  not  go  to  the  whole  consideration.  The  defendants 
woald  have  a  right  of  action  against  the  plaintiff  on  the 
implied  agreement  to  give  a  good  title.  The  plaintiff  may 
have  had  an  agreement  with  the  owners  of  the  land  en- 
forceable by  a  Court  of  equity.  In  Pordage  v.  Cole  (a)  it 
was  held  that,  if  it  be  agreed  between  A.  and  B.  that  B. 
shall  pay  a  sum  of  money  for  his  land  &c.  on  a  particular 
day,  these  words  amount  to  a  covenant  by  A.  to  convey 
the  land ;  but  it  is  an  independent  covenant,  and  A.  may 
bring  an  action  for  the  money  before  any  conveyance  by 
him  of  the  laud. 

Gray 9  for  defendant  Day. — It  is  tnie  that  if  a  man  agrees 
to  sell  an  estate  for  10,000/.,  to  be  paid  on  the  10th  of  May, 
an  action  may  be  brought  on  the  10th  of  May,  though  the 
plaintiff  is  not  then  in  a  condition  to  convey,  if  he  is  ready  to 
convey  in  a  reasonable  time:  De  Medina  v.  Norman  (b).  But 
upon  this  agreement  there  is  nothing  to  shew  that  the  party 
purchasing  the  mining  sett  did  not  intend  to  have  the  pro- 
perty conveyed  to  him  on  payment  of  the  purchase  money; 
therefore  this  case  is  not  governed  by  Pordage  v.  Cok  (a) 
and  Dicker  v.  Jackson  (c),  [Martin,  B. — Would  not  the 
pleas  be  proved  if  the  plaintiff  had  an  equitable  interest  and 
there  was  a  trustee  ready  to  convey  ?  BramweU,  B. — Or 
suppose  he  had  an  equity  of  redemption.]  The  effect  of 
the  pleas  is  that  the  plaintiff  has  not  any  tide  or  any  means 
of  giving  one.  A  traverse  of  the  readiness  and  willingness 
to  convey  puts  in  issue  the  plaintiff's  ability  to  do  so :  De 
Medina  v.  Norman  (d).  As  to  the  first  plea,  the  plaintiff 
must  answer  the  allegation  in  the  plea ;  and  if  he  has  not 
a  title  he  must  shew  that  some  one  else  has.    [Bramwell,  B. 

(a)  1  Saund.819.  (c)  6  C.  B.  10.^ 

(b)  9  M.  &  W.  820.  (d)  9  M.  &  W.  820.  828. 
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— Surely  that  is  not  so.    The  plaintiff  does  not  bargain  for 

his  own  title,  but  that  he  will  give  a  title  to  the  defendant] 

In  Manby  t.  Cremimini{a)  a  day  was  named  for  the  pay-* 

ment  of  money,  as  in  the  present  case,  and  the  question 

was   whether  there  was  an  absolute  contract  to  pay  the 

residue  of  the  purchase  money  on  such.  day.     But  the 

Court  thought  that  the  defendant  was  not  bound  to  pay 

the  money  upon  that  day  unless  the  plaintiff  had  made  out 

a  good  title  and  was  ready  to  execute  a  conveyance. 

Fields  for  defendant  Moore,  referred  to  Purvis  ▼•  Bayer  (ft), 
and  BramweU^  B.,  to  Webb  v.  Austin  (c). 

ITarsIake,  in  reply. — The  authority  of  the  case  of  Pordage 
▼•  Ccie  is  admitted.  Now  if,  instead  of  the  words  ''as  soon 
as  the  Company  is  formed,  with  limited  liability,**  the 
words  had  been  <<on  the  2l8t  of  June,"  that  case  would 
have  been  a  direct  authority.  The  words  as  to  the  time  of 
payment  are  the  words  of  the  defendants.  The  time  and 
the  event  upon  which  the  money  is  to  be  paid,  viz.  the 
registration  of  the  Company,  were  fixed  by  the  defendants. 
The  pleas  only  allege  that  plaintiff  had  no  title,  and  that 
he  was  not  willing  to  convey. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  pleas 
are  good  and  that  the  defendants  are  entitled  to  judgment. 
The  question  is,  what  did  the  parties  mean  by  the  agree- 
ment declared  on,  whether  each  party  is  entided  to  insist 
on  performance  by  the  other,  without  reference  to  his 
capacity  to  perform  his  own  part  of  the  agreement  The 
plea  sets  out  an  agreement  by  which,  ''as  soon  as  the  Com- 
pany is  registered,  with  limited  liability,"  the  defendants 

(a)  6  Exch.  808.  (6)  9  Price,  488.  518. 

(cj  7  Man.  &  G.  701. 
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1859.       agree  to  pay  to  the  plainttflf  the  sum  of  250/.  '^  as  therein- 
before stated ;"  that  is,  as  the  purchase  of  a  mining  sett 
I  do  not  think  that  the  reference  to  the  uncertain  period 
depending  upon  the  registration  of  the  Company  brings 
the  case  within  the  rule  laid  down  in  Pordage  ▼.  Cole  {a). 
It  is  essential  to  a  contnlbt  of  buying  and  selling  that 
<me  shall  pay,  the  other  sell  or  convey.     On  that  ground 
this  case  is  distinguishable  from  Pordage  v.  Cole  (a).     In 
such  cases  each  party  intends  that  the  other  shall  perform 
his  part,  and  not  to  rely  on  a  right  of  action.     Therefore, 
in  the  present  case,  the  plaintiff  is  not  in  a  condition  to 
maintain  the  action. 

Martin,  B. — I  am  of  the  same  opinion.    I  think  that 
the  law  is  correctly  laid  down  in  Pordage  ▼•  Cole  (a).    In 
order  to  see  the  meaning  of  this  contract  the  parts  of  it 
should  be  separately  considered.    First,  the  plaintiff  agrees 
to  sell  to  the  defendant  a  share  in  a  mining  sett  for  250/1, 
and  the  defendants  agree  to  purchase  at  that  price.     The 
sale  and  payment  of  the  money  are  to  be  contemporaneous 
acts.  In  the  notes  to  Pordage  v.  Ca&,  1  Wms.  Saund.  320  ^ 
it  is  said,  rule  4,  ''  Where  the  mutual  covenants  go  to  the 
whole  consideration  on  both  sides,  they  are  mutual  condi- 
tions, and  performance  must  be  averred ; "  and  rule  5,  **  Where 
two  acts  are  to  be  done  at  the  same  time,  neither  party 
can  maintain  an  action  without  shewing  performance  of,  or 
an  offer  to  perform  his  part."    This  [mrticularly  applies  to 
the  case  of  sales,  where  the  common  understanding  is  that 
one  thing  is  to  be  exchanged  for  another.    Then  as  to  the 
other  part,  as  soon  as  the  Company  is  registered  the  defend- 
ants agree  to  pay  the  sum  of  250/.,  *'  as  hereinbefore  stated." 
That  does  not  convey  to  my  mind  that  the  defendants  meant, 
if  it  should  turn  out  that  the  plaintiff  had  no  title,  to  take 

(a)  I  Saund.  319. 
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their  chance  of  being  able  to  recover  back  the  250L  in  an       1869. 
action  for  money  had  and  received.  mTmotoi 
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BRAMinBLL,  B. — I  am  of  the  same  opinion.    In  the  case 
of  Pordage  ▼•  Ca&,  the  Court  construed  the  agreement  as 
if  it  appeared  on  the  fiice  of  it  that  there  was  no  intention 
that  the  conveyance  should  take  place  on  the  day  appointed 
for  payment  of  the  money.    Assuming  that  to  be  so,  the 
case  is  rightly  decided;  but  whether  I  should  have  so  con- 
strued the  agreement  is  another  matter.    Here  the  plaintiff 
agrees  to  sell,  the  defendants  agree  to  purchase ;  there  is  a 
clear  present  agreement  for  a  future  sale  and  payment. 
The  subsequent  part  of  the  agreement  merely  postpones 
the  time  for  performance;  it  does  not  alter  the  effect  of 
the  prior  stipulation,  which  is,  that  the  money  is  to  be  paid 
upon  the  conveyance.    The  sale  and  payment  are  to  be 
contemporaneous.    The  last  plea  is  clearly  good.    As  to 
the  other  plea  there  is  more  difficulty.     The  question  is, 
whether  the  defendant  has  sufficiently  negatived  the  exist- 
ence of  such  a  title  as  would  have  enabled  the  plaintiff  to 
convey  the  sett  to  the  defendants.    In  the  old  days  I  think 
we  should  have  said  it  was  good  in  substance  as  an  averment 
that  there  was  no  title. 

Chamnbll,  B. — I  entirely  agree  with  the  correctness 
of  the  propositions  of  law  laid  down  in  Pordage  v.  CMe, 
Whether  they  govern  the  present  case  depends  upon  the 
construction  of  the  agreement  By  the  first  part  of  the 
agreement  the  payment  and  conveyance  are  to  be  concur- 
rent acts.  The  plaintiff  is  to  sell,  and  the  defendant  is  to 
buy,  a  mining  sett,  at  a  price  specified.  Then  is  that  altered 
by  the  subsequent  part  of  the  agreement  ?  I  think  not 
The  true  construction  of  the  whole  is,  that  the  conveyance 
and  payment  are  to  be  concurrent  acts ;  but  a  provision  is 
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1859.       made  as  to  the  time  at  which  the  coDCurrent  acts  are  to 
be  done.     The  pleas  are  good  traverses  of  that  which  is 


Maksdsh 


V.  alleged  in  the  declaration. 

MOORB. 

Judgment  for  the  defendants. 


MapU.  BeTTS  v.   BuRCH. 

By  an  i«ree-    JJeCLARATION.— That,  on  the  28th  of  April,  1858, 

ment  in  writ-  i  j 

iDff,  the  plain-  by  an  agreement  in  writing,  the  plaintiff  agreed  to  sell,  and 

••Mlfand  the  the  defendant  to  purchase,  the  household  furniture,  fixtures, 

purchaie  the  stock  in  trade  and  effects  in  and  upon  the  premises,  at  the 

ftuniture,  stock  King's  Head,  Wye,  by  valuation  in  the  usual  way,  viz.,  J.  Bay- 

^  ^Mti^'l  '®y  ^  ^^^^  ^o*"  *«  plaintiff  and  T.  Marsh  for  the  defendant ; 

lainiiff^and^'  the  goods  to  be  valued  and  possession  given  on  or  before 

M.  for  defend-  the  1 3ih  of  October,  1858 ;  and,  in  the  event  of  the  plaintiff 

ant ;  the  goods  .  » 

to  be  valued,     or  defendant  not  complying  with  every  particular  set  forth 

and  potaesfion 

given  on  or  in  the  Said  agreement,  the  defaulter  should  forfeit  and  pay 

of  October,  to  the  Other  the  sum  of  50L  and  all  expences  attending  the 

the  event  of  same ;  and,  although  the  said  household  furniture,  fixtures, 

pluses  not  ^^<^^  i°  trade  and  effects  were  duly  valued  pursuant  to  the 

®*^P*y^^  said  agreement,  and  the  plaintiff  duly  performed  all  con- 

cular  Mt  forth  ditions  precedent  on  his  part,  and  was  ready  and  willing  to 

in  this  agree* 

ment,heahoold  give  up  possession  of  the  said  household  furniture,  &c», 

forfeit  and  pay  ^  i.     *  .  i 

the  turn  of  pursuant  to  the  said  agreement,  of  which  the  defendant 

expenses  had  due  notice,  yet  the  defendant  broke  his  agreement  and 

same.''°^The  ^lid  uot  take  possession  of  the  said  household  furniture,  &c., 

dkliiot take  ^^ P^7  ^^®  amount  of  the  valuation,  but  wholly  neglected 

g|"^JJ^  ®'  and  refused  so  to  do,  or  in  any  ^av  to  carry  out  his  agree- 

''^i  .l!*® .  ment,  or  to  pay  the  sum  of  50/.  forfeited  to  the  plaintiff  by 

sequently  sold 

to  another  person.  In  an  action  for  the  breach  of  the  agreement,  the  defendant  paid  into  Court 
6L  The  jury  having  found  a  verdict  for  the  defendant  t  on  motion  to  enter  a  verdict  for  the 
plaintiff  for  4SL : — Held,  that  the  sum  of  50/.  was  a  penalty  and  not  liquidated  damages;  and 
therefore  that  the  defendant  was  entitled  to  retain  the  verdict. 
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sach  defaalt ;  and  the  plaintiff,  by  reason  of  the  said  breach        1869. 
of  the  said  agreement,  hath  lost  the  profit  and  benefit  which      ^^[^ 
he  would  have  derived  therefrom,  and  hath  been  put  to       ^  *^' 
great  trouble  and  expenoe  in  hiring  another  house,  &c. 
Plea. — Payment  into  Court  of  5/. 
Replication. — That  the  said  sum  is  not  sufficient  to  satisfy 
the  plaintiff's  claim.     Issue  thereon. 

At  the  trial,  before  ffufhtman,  J.,  at  the  Spring  Assizes 
at  Maidstone,  an  agreement  was  proved  by  which  the  plain- 
tiff agreed  **  to  sell,  and  defendant  to  purchase,  the  house- 
hold furniture,  fixtures,  stock  in  trade  and  effects  in  or 
upon  the  premises,  at  the  King's  Head,  Wye,  by  valuation 
in  the  usual  way,  viz.  M.  J.  Bailey  to  value  for  the  plaintiff 
and  T.  Marsh  to  value  for  the  defendant ;  the  goods  to  be 
valued  and  possession  given  on  or  before  the  1 3th  of 
October,  1858,  and,  in  the  event  of  either  of  the  above 
named  parties  not  complying  to  every  particular  set  forth 
in  this  agreement,  he  shall  forfeit  and  pay  the  sum  of  50L 
and  all  expences  attending  the  same.'*     The  defendant  did 
not  come  and  take  possession  on  the  13th  of  October,  and 
the  plaintiff,  some  months  afterwards,  sold  the  goods,  &&, 
to  one  Hunt     The  jury  found  a  verdict  for  the  defendant ; 
the  learned  Judge  reserving  leave  to  the  plaintiff  to  move 
to  enter  a  verdict  for  45L 

Deedes  having  obtained  a  rule  nisi  accordingly,  or  for 
judgment  non  obstante  veredicto  for  45/.,  on  the  ground  that 
the  sum  of  &0L  was  liquidated  damages,  and  that  the  plea 
confessed  the  plaintiff's  right  and  gave  no  answer  to  it, 

BomU  and  HoU  now  shewed  cause. — Where  the  sum 
which  is  to  be  the  security  for  the  performance  of  an 
agreement  to  do  several  acts  will,  in  case  of  breaches  of  the 
agreement,  be  in  some  instances  too  large,  and  in  others 
too  small  a  compensation  for  the  injury  thereby  occasioned, 

VOL.  IV. — ^N.  8.  L  L 
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1869.       ^he  common  understanding  is,  that  the  entire  sum  is  not 

^r^'""^      to   be  actually   paid :  Homer  v.  Fliidffff  (a),  Kemhk  ▼. 

V'  Farren  (b\  Bovt  v.  AnceU  (e\  and  Beckham  ▼.  Ihnke  (d). 

BVBCH.  ^T  •  • 

Now  by  the  agreement^  in  the  present  case,  poflsession  is  to 
be  given  on  the  13th  of  October.     Suppose  the  plaintiff  in 
the  mean  time  had  drunk  a  bottle  of  the  wine ;  or  suppose 
he  had  given  up  possession  on  the  14th  instead  of  the 
13th»  it  would  hardly  be  contended  that  the  whole  penalty 
would  be  payable.    There  are  cases  in  which,  the  damages 
being  indefinite  and  the  parties  having  themselves  fixed 
the  amount  which  ought  to  be  paid  in  the  event  of  a 
breach,  the  sum  has  been  treated  as  liquidated  damages ; 
as  in  Reynoldi  v.  Bridge  {e)  and  Athyns  v.  Kuinier(f).    Bat 
this  is  not  such  a  case,  because  the  damages  arising  from  the 
breaches  of  the  stipulations  may  be  small  and  are  in  their 
nature  easily  ascertainable:  Dimech  v.  CarUU{g).     BeUfy 
V.  JorteM  (A)  is  overruled  by  Dames  v*  Pentan  (i). 

Peteradorffi  Seijt,  and  Deedes,  in  suppcN't  of  the  rule. — 
The  intention  of  the  parties  appears  to  have  been  that,  io 
the  event  of  the  entire  nonperformance  of  the  agreement, 
the  sum  of  SOI  should  become  payable  absolutely  as   a 
liquidated  sum,  in  addition  to  any  expenses  occasioned 
by  the  nonperformance.     On  that  ground  this  case  is  dis- 
tinguishable from  those  referred  to  on  the  other  side.    The 
plaintiff  here  alleges  a  total  refusal  to  carry  out  the  agree- 
ment in  any  way.     [Po&cA,  C.  B. — It  is  consistent  with 
what  appears  on  the  record  that  the  defendant  did  not  take 
possession  on  the  day  named,  but  that  he  did  so,  and  paid 
the  money,  a  week  after.]    Though  the  contract  comprised 
several  things  it  is  simply  an  agreement  to  do  one  thinj^ 

(a)  9  M.  ft  W.  678.  (/)  4  Exch.  776. 

(fr)  6  Bing.  141.  (g)  Privy  Council,  July  Uth, 

(c)  5  Bing.  N.  C.  390.  1858. 

(cQ  8  M.  &  W.  846.  (A)  1  Bing.  S02. 

(tf)  6  £.  &  B.  528.  (t)  6  B.  &  C.  216. 
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▼i*.  to  poTchase  the  furniture  and  stock  In  trade.    In  this        1859. 

respect  the  case  resembles  Samier  y.  Fergnmn  (a).     It  is 

distinguishable  from  Kembk  v.  Farrtn  {b)  and  Dame$  v.        "" 

Femion  {c\  because  in  those  cases  the  penal  sum  was  to 

become  payable  on  the  happening  of  either  of  several  events, 

in  respect  of  some  of  which  the  penalty  would  be  much  too 

IftilSe  sod  of  others  too  small.     Here  the  agreement  is 

that  the  50iL  is  to  become  payable  on  nonperformance!  t.  e. 

entire  nonperformance  of  the  agreement  Beilfyv.  Janet  (d) 

closely  resembles  the  present  case  and  must  govern  it 

CkUswarihy  v.  SUnM  (e)  affirms  the  principle  on  which  that 

cBBe  was  decided   The  Court  cannot  see  that  there  was  no 

intention  that  the  whole  sum  should  be  paid  absolutely  on 

the  happening  of  the  events  on  which  by  this  agreement  it 

is  made  payable. 

Martin,  B. — I  am  authorized  to  state  that  the  Lord 
Chief  Baron  and  my  brother  JFatam  agree  in  thinking 
that  the  rule  must  be  dischatged.  For  my  own  part,  if  the 
agreement  were  pot  before  me  and  I  were  not  embarrassed 
by  the  cases,  I  should  be  prepared  to  hold  that  parties  are 
at  liberty  to  enter  into  any  bargain  they  please,  and  that 
we  have  nothing  to  do  except  to  ascertain  their  meaning 
and  carry  it  out;  and  if  they  have  made  an  improvident 
bargain  they  must  take  the  consequences.  But  I  feel  myself 
bound  by  the  cases,  and  not  at  liberty  to  act  on  that  view. 
The  plaintiff's  counsel  have  established  that  the  same  con** 
struction  must  be  put  on  the  agreement  for  both  parties. 
Now,  as  that  is  so,  it  would  follow,  if  the  construction  con* 
tended  for  on  the  part  of  the  plaintiff  were  to  prevail,  that 
if  a  very  small  part  of  the  price  were  unpaid  the  defaulter 

(a)  7  C.  B.  716.  (d)  1    Bing.   302.     See   also 

(b)  6  Bing.  141.  Critdee  t.  BoUon,  3  C.  &  P.  240. 
(e)  6  B.  &  C.  216.  (e)  1  Exch.  659. 

LL  2 
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1859.       would  be  liable  to  the  penalty  of  50/.    The  cases  are  too 
"^^"^"^      strong,  and  I  am  bound  to  saj  that  this  is  a  penalty. 


V. 
BVECH. 


Bramwell,  B.—- I  agree  that  the  rule  must  be  dischaiged. 
I  think  that  the  question  depends  upon  whether  the  agree- 
ment is  within  the  8  &  9  Wm.  3,  c.  11,  s.  8.     At  common 
law  the  pkintiff  would  be  entitled  to  60L,  and  the  only 
thing  which  has  affected  his  right  is  the  8  &  9  Wm.  3, 
c  11,  8.  8.    There  is  plenty  of  authority  for  the  proposition 
that  it  would  not  be  improper  to  assign  breaches.     In 
BecKhaiA  v.  Drake  (a),  which  was  an  action  on  an  agree* 
ment  providing  that  the  party  making  default  should  pay 
to  the  other  the  sum  of  6Q0L  by  way  of  specific  damages, 
JFilUami^  J.,  observed  that  "  if  the  statute  had  never  passed 
the  plaintiff  would  have  been  entitled,  on  proof  of  the 
breach  of  the  agreement  alleged  in   the  declaration,  to 
recover  the  whole  500/.,  even  though  it  be  a  penalty  and 
not  liquidated  damages;  and  that,  notwithstanding   the 
statute,  if  the  action  had  been  brought  in  debt,  the  plain- 
tiff would  still  be  entitled  to  have  judgment  entered  for  the 
whole  500/i,  although  he  could  only  take  out  execution 
for  such  damages  as  the  jury  should  assess  on  the  breach 
assigned"  (£)•     Lord  WenaleydaU  expressed  a  similar  opi- 
nion (c).     Originally  a  plaintiff   recovered  the  debt  at 
law.     Courts  of  equity  thought  that  they  could  do  sub- 
stantial justice  by  setting  aside  the  agreement  and  awarding 
damages.     That  induced  the  legislature  to  interfere,  and 
by  the  statute  to  provide  that  no  more  than  the  actual 
damages  should  be  recoverable  at  law.    The  statute  relates 
to  actions  **  upon  any  bond  or  on  any  penal  sum  for  non- 
performance of  any  covenant  or  agreement  contained  in 
any  indenture,  deed  or  writing."    In  1  Wms.  Saund.  58, 
note  1,  it  is  said:  this  statute  *' extends  as  well  to  bonds 

(a)  2  H.  L.  579.  (ft)  Page  598. 

(«)  Page  628. 
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with  oondidons  thereoDder  written  for  the  performance  of       1859. 
mnj  thing  contained  therein,  and  to  penalties  on  articles  of 
agreement  and  the  like  for  the  non-performance  of  co?e- 
n«nts  or  agreements  contained  in  the  same  articles.**    The 
question  is,   whether  this  is  an  action  on  a  penal  sum 
for  the  non-performance  of  agreements  contained  in  any 
writing.    Is  it  for  the  performance  of  agreements?     DiflTe- 
rent  damages  would  be  recoTerable  by  the  vendor  under 
different  circumstances.     One  breach  might  be  the  non- 
payment  of  the  purchase  money,  in  which  case  the  damages 
might  be  the  amount  of  the  purchase  money.     Another 
the  non-delivery  of  a  very  small  portion  of  the  goods,  for 
which  the  damages  might  be  very  small.   The  sum  is  penal 
in  its  character,  and  in  addition  the  word  **  forfeit"  is  used. 
I  believe  the  true  ground  on  which  this  case  must  be  decided 
is  that  it  is  within  the  statute.     As  to  the  authorities,  it  is 
remarkable  that  fin>m  the  first  to  the  last  the  statute  is  not 
mentioned.     It  seems  as  if,  by  some  nngular  instinct,  the 
Courts  have  been  right,  though  without  referring  to  the 
statute  by  which  they  ought  to  have  been  governed.     I 
believe  that  the  reason  is  that  the  Judges  have  considered 
when  equity  would  have  relieved.     I  agree  with  most  of 
the  cases.     The  words  ^'liquidated  damages'*  or  ** penalty** 
are  not  conclusive  as  to  the  character  of  the  sum  stipulated 
to  be  paid,  for  if  the  whole  agreement  is  such  that  the 
Court  can  see  that  the  sum  is  a  penal  sum,  it  must  be  so 
treated.     On  the  other  hand,  if  it  is  not  a  penal  sum,  it 
would  be  incorrect  to  treat  it  as  a  penalty  merely  because  it 
is  so  called  in  the  agreement     In  Galsworthy  v*  Sirutt  {a) 
Lord  Wemleydale  treated  the  covenant  as  an  agreement 
not  to  do  one  thing,  with  an  option  to  do  it  if  the  defend- 
ant paid  lOOOiL 

Rule  discharged. 

(a)  1  Exch.  659. 
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JprilZO.  ,  PmCB  V.    WORWOOD. 

In  ejectment,      HjJECTMENT.— The  wTit  was  dated  the  24th  of  De- 

agunst  a  tenant  , 

for  forfeitnre     cember,  1858.     At  the  trial,  before  ChanneU,  B.»  at  the 

hy  non-insor-  ,     , 

anoe,  brought    Sittings  in  Middlesex  after  Hilary  Term,  it  appeared  that 

on  the  24th  of      .  .  ,  ,  •  *.   %  i.        ^« 

l>eccinber,  the  action  was  brought  to  recover  possession  of  three  bousea 

proved  tha?on  '^^  Hjde  Place,  Hoxton,  held  by  the  defendant  under  a 

{he%«t"yel;  '«««  "^^"^  '^^  August,  1852,  at  the  rent  of  3i  IOj.  a  year. 

and  a  half  <j«Jjq  lease,  wbicb  was  in  the  short  form  siven  by  the  8  &  9 

before  action  '  o  •/ 

brought,  and      Vict  c.  124»  Scbedples  1,  2,  contained  covenants  by  the 

the  second  in 

August  1858»    lessee  to  pay  rent  and  insure  in  the  joint  names  of  the 

the  defendant 

had  admitted  lessor  and  lessee,  and  produce  receipts  for  the  premiums, 
uninsured.  With  a  proviso  for  re-entry  on  non-payment  of  the  rent  or 
oocuion  hcT*^  non-performance  of  tbe  covenants  Rent  being  in  arrear, 
JIISI^^aI''*  the  plaintiff,  in  October,  1858,applied  for  payment  The  de- 
money  for  other  fendant  said  he  could  not  pay.  The  plaintiff  then  attempted 
Notice  was       to  distrain,  but  could  not  get  into  the  premises.  After  sun- 

Sif  en  to  the  or 

efondant  to      set  on  the  4th  of  November  be  entered  the  ground  floor, 

produce  the  ^ 

policy  at  the  where  h^  saw  only  a  few  fixtures  and  some  furniture  of 

he  failed  to  do.  Small  valuc,  uot  Sufficient  to  cover  the  rent     The  plaintiff 

of  December,  Stated  that,  a  ye^r  and  a  half  before  the  action,  he  had 

phdntiff  ro-  spokeu  to  the  defendant  about  the  inaurance.    The  defend* 

**n^t*fromthe  *"^  ^^^  ^^  ^^  ^^^  insured,  and  promised  to  do  sa  The 
undertenants     plaintiff  said,  "Get  it  don^,  and  shew  me  the  policy.'' 

of  the  pre-         ^  f        ^ 

mises,**on        The  plaintiff  mentioned  the  Alliance  Fire  Office.     About 

account  of 

rent  due  at  a  year  afterwards  the  plaintiff  again  spoke  to  the  defendant 
^Heid:  First,  ou  the  Subject,  when  the  defendant  admitted  that  the  [»««• 

that  there  was 

evidence  from  which  a  J1U7  mi^ht  presume  a  continuing  breach  of  the  corenant  to  insure  on 

the  24th  of  December  at  Uie  time  of  action  brought. 

Per  PoUoekt  C.  B.,  and  Martin^  B.,  the  receipt  of  rent  is  not  a  waiver  of  a  forfeiture,  unless  it 
be  of  rent  due  on  a  day  after  the  forfeiture  was  incurred ;  and  therefore  the  acceptance  of  rent 
from  the  undtrUnanU  had  not  the  effect  of  a  distress,  so  as  to  operate  as  a  recognition  of  the 
eiistence  uf  the  defendant's  tenancy  on  the  <23rd  of  December  when  the  money  was  received. 
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miaes  were  oninsured,  and  stated  that  he  wanted  the  money 
for  other  pnrpoaee.  On  the  23rd  of  December,  1868,  the 
plaintiff  reoei?ed  3/.  IQf.  from  two  of  the  undertenants  of 
the  premisca,  and  ga^e  receipts  **'m  part  payment  of  rent 
due  to  me  at  Michaelmas,  1868.**  The  plaintiff  had  in- 
quired at  the  Alliance  Office  and  had  given  notice  to  the 
defendant  to  produce  the  policy  at  the  trial  The  policy 
was  called  for  but  not  produced. 

Upon  these  ftcts,  the  defendant's  counsel  submitted 
that  there  was  no  evidence  to  go  to  the  jury;  but  the 
learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving 
leave  to  the  defendant  to  move  to  enter  a  verdict  if  the 
Court  should  be  of  opinion  that  there  was  no  evidence  to 
be  submitted  to  the  jury. 

JBamkbUf  in  Easter  Tend,  having  obtained  a  rule  nisi  to 
set  aside  the  verdict  and  to  enter  a  nonsuit  or  verdict  for 
the  defendant,  on  the  ground  that  there  was  no  evidence 
for  the  jury  to  support  the  plaintiff's  case, 

P^aiif  Seijt,  and  Pearce  shewed  cause  (April  29). — 
The  defendant  had  stated,  six  months  before  the  writ  was 
served,  that  he  could  not  afford  to  insure,  and  had  made  a 
similar  excuse  twelve  months  previously  to  that.  Now, 
assuming  that  the  plmntiff  most  prove  the  negative  propo- 
sition, that  the  defendant  was  not  insured  after  the  aocept- 
anoe  of  the  rent  on  the  23rd  of  December,  it  is  enough  if 
some  evidence  was  given;  and  for  that  purpose  the  pre- 
sumption of  the  continuance  of  the  state  of  facts  exbting 
in  August  is  sufficient.  Next,  the  acceptance  of  rent  from 
the  lutdertenant  is  no  wniver  of  the  forfeiture.  [^Martiny  B. 
— In  Crqfi  v.  Lumky  (a),  in  the  House  of  Lords,  Lord 
fVendeydale  seemed  to  think  that  the  true  question  was 

(a)  6  H.  L.  672. 
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whether  the  money  was  received  with  the   intention  of 

waiving  the  forfeiture.     The  acceptance  must  be  of  rent 

.„  *•  due  after  the  breach,  in  order  to  amount   to  a  waiver. 

WoftWOOD. 

Bramtoelly  B. — The  plaintiff  could  only  have  entitled  bim- 
self  to  receive  the  rent  from  the  undertenants  becanse  he 
could  have  distrained.  Taking  the  rent  admits  tbat  he 
could  have  distrained  for  rent  due  in  September.  But 
since  the  8  Ann.  c.  14,  s.  6,  the  tenancy  need  not  have 
continued  to  have  enabled  the  plaintiff  to  distrain  in  De- 
cember, when  the  rent  was  received.] 

Hawkins  and  Doyk,  in  support  of  the  rule. — ^Tfae  receipt 
of  the  rent  by  the  plaintiff  on  the  23rd  of  December,  1858, 
was  a  waiver  of  the  forfeiture.     Patteionf  J.,  in  a  similar 
case,  Doe  d.  Bridger  v.  WhUehead  (a),  said  that  the  infer- 
ence from  the  acceptance  of  rent  was  that  the  plaintiff  was 
satisfied  of  the  premises  having  been  insured  since  a  period 
when  the  defendant  had  refused  to  produce  his  receipt  or 
give  any  information  respecting  the  policy.    [PoUocky  C.  B. 
— Is  not  the  acceptance  of  rent  by  a  landlord  some  evidence 
against  him  that  the  tenant's  lease  is  a  subsisting  lease? 
Now  suppose  the  mere  payment  of  reiit  on  the  23rd  of  De- 
cember by  the  defendant  would  not  have  been  sufficient,  may 
not  the  taking  rent  from  undertenants,  who  were  under  no 
contract  to  pay  to  the  plaintiff,  have  been  equivalent  to  a  dis- 
•     tress  in  affirming  the  tenancy  ?]     It  would  have  that  effect 
No  presumption  can  be  made  as  to  the  continuance  of  the 
non-insurance.     [Pollock^  C.  B. — The  law  will  presume  a 
state  of  things  to  continue  which  is  lawful  in  every  respect; 
but  if  the  continuance  is  unlawful  it  cannot  be  presumed. 
If  a  man  stated  that  he  had  not  taken  an  oath  on  the  1st  of 
January,  that  would  afford  no  presumption  that  he  had  not 

(a)  S  A.  &£.571,574. 


V. 

WomwooD. 
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done  so  on  the  20th  if  bis  acting  in  a  particular  capacity  1859. 
on  that  day  without  having  taken  an  oath  would  be  p^^^^ 
illegal.] 

Cur.  adv.  vtift. 

The  following  judgments  were  now  pronounced. 

Pollock,  C«  B.  —  We  are  of  opinion  that  there  was 
evidence  to  go  to  the  jury  that  the  premises  were  unin* 
Bured.  My  brother  ChanneHy  who  tried  the  cause,  doubted 
whether  there  was  evidence,  but  reserved  the  point  for  Mr. 
SawUnt,  saying,  he  should  like  to  take  the  opinion  of  the 
jury,  and  asked  him  if  he  would  address  the  jury.  Mr. 
Hawkms  declined,  and  preferred  making  an  application  to 
the  Court  on  leave  reserved.  The  jury  found  for  the  plain- 
tiff in  the  ejectment,  on  the  ground  that  they  were  satisfied 
that  the  premises  had  not  been  insured,  and,  looking  at  the 
nature  of  the  evidence,  in  effect  it  was  this:  that  twice  over 
the  tenant  had  declared  that  he  had  not  insured  the  pre- 
mises on  account  of  his  inability  to  do  so;  again,  he  had 
been  told  to  insure,  and  to  shew  the  document  when  he 
obtained  it  to  the  landlord,  which  he  had  failed  to  do,  and 
therefore,  at  the  time  these  declarations  were  made,  there 
was  distinct  evidence  that  there  had  been  no  insurance. 
There  was  no  evidence  or  anything  to  lead  to  the  inference 
that  there  had  been  an  insurance  afterwards,  except  this, 
that  the  rent  had,  in  some  measure,  been  paid.  But,  look- 
ing at  the  opinion  of  Lord  Coke  (Co.  Litt  211  b.),  as  to  the 
effect  of  the  mere  payment  of  this  rent,  it  is  not  to  be 
considered  equivalent  to  a  distress.  An  actual  distress  is 
so  clear  an  aflSrmance  of  the  tenancy  existing  at  the  time 
that  it  does  away  with  all  previous  forfeitures.  It  is  an 
acknowledgment  of  such  a  character  that  the  landlord  can- 
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not  afterwards  say  **  You  are  not  my  tenant*"     In  this  case 
the  rent  had  been  received  from  an  undertenant;  and  it 
V.  was  said,  as  it  could  not  have  been  recovered  as  a  debt, 

WOBWOOD. 

but  only  by  putting  a  distress  upon   the  premises,  that 
ought  to  have  the  same  eflPect     We  think  we  ought  not  to 
go  so  far  as  that.     If  the  landlord  had  been  constrained 
to  put  in  a  distress,  and  had  actually  distrained,  such  would 
have  been  the  result ;  but,  inasmuch  as  he  did  not  distrain, 
I  think  we  ought  not  to  carry  the  case  beyond  the  point 
to  which  the  decisions  have  already  extended.     It  seems  to 
me  that  the  receipt  of  rent  from  an  undertenant  is  not  to 
be  considered  as  having  the  same  effect  as  a  distress  would 
have  had.     When  a  landlord  goes  on  the  premises  and 
finds  that  rent  is  due  from  an  undertenant  who  is  not  un- 
willing to  pay  it,  and  the  payment  by  whom  to  him,  as  the 
superior  landlord,  would  be  a  payment  to  his  tenant,  there 
is  good  sense  in  holding  that  such  payment  is  not  equi- 
valent to  a  distress ;  because  it  amounts  to  no  more  than 
going  and  asking  for  the  rent,  and  finding  perBons  willing 
to  pay  the  money,  and  taking  it 

Martin,  6. — I  am  of  the  same  opinion.  A  receipt  of 
rent,  lo  operate  as  a  waiver  of  a  forfeiture,  must  be  ft 
receipt  of  rent  due  on  a  day  after  the  forfeiture  was  in- 
curred. The  mere  receipt  of  the  money,  the  rent  having 
become  due  previously,  is  of  no  consequence,  and  for  the 
veiy  plain  reason  that  the  entry  for  a  condition  broken  does 
not  at  all  affeet  the  right  to  receive  payment  of  a  pre- 
existing debt.  I  entirely  agree  with  what  my  Lord  has  said. 
We  ought  to  endeavoiv  not  to  allow  technical  consequences 
to  be  given  to  acts  which  were  never  intended  to  follow  fiom 
them.  I  believe  the  rule  laid  down  by  Lord  Coke  ra  the 
correct  one.     Even  if  that  were  not  so,  in  this  case  there 
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would  be  a  good  right  to  maintain  the  ejactment,  for  the 
non-insurance  is  a  oontinaing  breach,  and  its  oontinoanoe 
during  the  period  between  the  time  of  the  payment  of  the  „  «• 
rent  on  the  2Srd  of  December  and  the  commencement  of 
the  suit  on  the  24th  is  snflScient  for  the  purpose  of  entitling 
the  plaintiff  to  his  verdict. 

Chanhbll,  R— I  also  agree  in  thinking  that  the  rule 
should  be  discharged.  This  is  an  action  of  ejectment,  and 
the  writ  was  tested  the  24th  December  last  year.  The 
plaintiff  sought  to  recover  in  respect  of  one  or  other  of 
two  breaches  of  covenant ;  and,  in  order  to  entitle  him  to 
recover,  it  was  necessary  for  him  to  shew  a  right  to  enter 
on  the  premises  on  the  24th  December.  The  case  turns  on 
the  breach  of  covenant  for  non-insurance.  Now,  to  entitle 
the  plaintiff  to  recover  in  respect  of  that,  it  is  necessary 
for  him  to  shew  that  the  premises  were  uninsured  on  24  th 
December,  1857,  and  uninsured  under  circumstances  which 
entitled  him  to  take  advantage  of  the  forfeiture.  Certainly, 
at  the  trial,  I  had  some  doubt  whether  there  was  any  evi- 
dence of  non-insurance  on  the  24th  December  of  which 
the  [Jaintiff  could  take  advantage ;  ray  doubt  being,  if  there 
had  been  some  evidence  to  go  to  the  jury  of  non-insurance 
during  a  considerable  time,  whether  it  had  not  been  waived 
by  what  occurred  on  the  23rd  December.  Then,  first,  was 
there  any  evidence  to  shew  a  continuing  breach?  More 
than  a  year  before  the  action  was  brought  the  defendant 
had  been  asked  if  he  had  insured,  and  was  requested  to 
produce  his  policy ;  he  said  that  he  had  not  insured.  He 
was  applied  to  again  in  the  same  year  in  which  the  action 
was  brought,  and  he  then  not  only  stated  that  he  was 
uninsured,  but  gave  a  reason,  namely,  that  he  wanted  the 
money  for  other  purposes.     So  far  as  we  can  judge,  that 
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which  he  gave  as  a  reason  for  not  inanring,  viz.  the  want  of 

funds,  was  a  continuing  cause,  and,  from  what  had  taken 

vi,  place  with  respect  to  the  non-payment  of  the  rent,  may  be 

WOBWOOD. 

supposed  to  have  continued.  I  therefore  think  there  was 
evidence  to  go  to  the  jury,  not  merely  that  the  premises 
were  not  insured  at  the  time  that  an  application  was  made 
to  the  defendant  upon  the  subject  of  the  non-insurance,  but 
that  the  same  state  of  things  continued  afterwarda  Then, 
supposing  that  to  be  so,  was  the  forfeiture  waived  by 
what  occurred  on  the  23rd  ?  Now,  on  the  23rd  December, 
the  day  before  the  action  was  brought,  the  plaintiff  obtained 
from  the  undertenants  payment  of  the  rent  due  from  them  to 
their  landlord,  the  present  defendant,  up  to  the  preceding 
Michaelmas.  Without  entering  into  the  question  whether 
that  is  to  place  the  plaintiff  in  a  worse  situation  than 
if  he  had  received  it  from  his  tenant ;  in  other  words, 
whether  it  is  only  evidence  of  a  waiver  of  the  forfeiture 
before  the  Michaelmas  up  to  which  rent  was  paid,  or  whether 
it  brings  the  waiver  down  to  the  23rd  December ;  still,  if  I 
and  the  rest  of  the  Court  are  right  in  our  conclusion,  there 
was  evidence  of  a  continuing  breach  between  the  23rd,  when 
the  payment  was  made,  and  the  time  when  the  action  was 
brought  on  the  24th.  We  have  only  to  consider  whether 
there  was  any  evidence  to  go  to  the  jury.  I  am  of  opinion 
that  there  was,  and  that  the  rule  should  be  dischaiged. 

Rule  discharged  (a). 
(a)  See  Best  on  Presumptions  of  Law  and  Fact,  pp.  55. 1S6. 


EAJSPTER  TERM,    22    YICT. 


RRTNoiiDS  and  Others,  assignees  of  Bate,  a  Bankrupt,         AprU  20. 

o.  Hall. 

J.  ROVER. — ^The  first  count  alleged  a  conversion  of  the  ^  fdmr 

^  eiecnted  a 

bankrupt's  goods  before  the  bankniptcy.     Second  count. —  bill  of  tale  of 

.hit  ttoek  in 

On  a  conversion  of  the  goods  of  the  plaintifis  as  assignees  trade  and  all 
after  the  bankruptcy.  effects  to  the 

Pleas. — First:  That  the  plaintifis  were  not  assignees,  auetioiieor.*" 
Second :  Not  guilty.     Third,  to  the  first  count :  That  the  ^j^'^^ 
goods  were  not  the  goods  of  Bate.     Fourth,  to  the  first  PJ"w«» 

•-'  *'  of  aa  uniig9^ 

count :  Leave  and  licence  by  Bate.    Fifth :  That  the  goods  ^^  between 

tbe  partieay 

were  not  the  goods  of  the  plaintiflb  as  assignees. — Where-  the  defendant 

.   .       -  came  on  the 

upon  issues  were  joined.  premiaes 

The  defendant  gave  notice  that  he  intended  to  dispute  and  attempted 
the  bankruptcy.  goSblTt 

The  cause  was  tried  at  the  Spring  Assizes  at  Shrewsbury  tuw^and  ^ 
in  1858,  when  a  verdict  was  found  for  the  plaintifis,  subject  "^.^j'^^mT" 
to  a  special  case,  in  substance  as  follows: —  defendant 

Bate,  the  bankrupt,  was  a  wine  and  spirit  merchant  at  premises,  and 
Shrewsbury,  and  on  the  18th  of  May,  1857,  borrowed  fi^m  mained  there 
the  defendant  25/. ;  and  on  the  same  day,  in  order  to  secure  to  carry  on 
the  repayment  thereof,  and  of  any  further  sum  not  exceed-  th!r22nd^ 
ing  50/.,  executed  a  bill  of  sale,  by  way  of  mortgage,  of  all  ^Jt^'*^^' 
his  goods.  He  had  an  interest,  in  riirht  of  his  wife,  in  certain  Ef.^^°!F"lP^* 

^  »  o  »  The  sale  had 

real  property,  but  it  was  of  no  value,  and  was  not  con-  b«^  >^er- 

1        .  rrt  .1  •  tiled,  bnt  it 

veyed  or  dealt  with.    The  bill  of  sale  comprised  the  whole  did  not  appear 

of  Bate's  property,  which  was  of  the  value  of  190il  at  the  were  adver- 

least.     It  contained  a  provision   that  Bate  should  enjoy  as  the  goodiTof 

quietly  until  default.     The  bill  of  sale  was  filed  within  ^^""^^ 

twenty-one  days.    On  the  27th  of  May  a  receipt  for  the  j^'J^^^ 

tempted  sale 
the  goods  were  in  the  possession  of  the  bankmpt  as  repnted  owner  with  the  consent  of  the  true 
owner  at  the  time  of  the  bankruptcy,  and  therefore  paned  to  his  assignees. 
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further  sum  of  25L  was  written  on  the  bill  of  sale  and 
signed  bj  Bate.     After  the  execution  of  the  bill  of  sale 
Bate  carried  on  business  as  usual,  and  the  defendant  did 
not  take  possession  of  any  part  of  the  propeitj  previouslj 
to  the  17th  of  the  following  June.     An  arrangement  was 
made  between  Bate  and  the  defendant,  bj  their  mutual 
consent,  that  the  defendant,  who  was  an  auctioneer,  should 
sell  the  property  by  public  auction  on  tfae^l7th  of  June,  and 
such  sale  was  accordingly  advertized  by  the  defendant  for  the 
17th,  upon  which  day  he  came  to  Bate's  house,  where  the 
property  was,  in  order  to  sell  it,  but  there  were  no  bidders 
and  nothing  was  sold,  and  the  defendant  went  away  again. 
Bate  remained  on  the  premises,  his  name  remained  over  the 
door,  and  the  business  was  continued  until  he  shut  up  the 
house.  Bate  handed  the  licence  to  the  defendant  on  the  day 
of  the  intended  sale  on  the  17  th.    The  defendant  attempted 
to  prove  that  he  directed  the  bankrupt's  father,  who  lived  with 
the  son,  but  who  died  before  the  trial  of  the  cause,  to  keep 
possession  of  the  goods  for  him.    The  jury  found  that  he 
gave  no  such  directions,  and  that  he  had  no  possession  until 
after  the  deed  of  assignment  was  executed  on  the  22nd,  and 
that  he  done  no  act  to  determine  that  the  goods,  if  in  the 
order  and  disposition  of  the  bankrupt,  were  not  so  with  the 
consent  of  the  defendant     During  all  this  time  Bate  was 
indebted  to  divers  persons  in  sums  amounting  to  between 
300^  and  400il    On  the  22nd  of  June,  Bate,  being  pressed 
by  creditors,  executed  a  deed  of  assignment  of  all  his  pro- 
perty to  Edwards  and  Green.    The  trustees  put  a  man  in 
possession,  and  kept  possession  till   the  defendant  took 
forcible  possession.    On  the  23rd,  the  defendant  served  the 
bankrupt  with  notice  that  unless  payment  should  be  forth- 
with made  he  would  proceed  to  recover  the  same  by  virtue 
of  the  bill  of  sale.     On  the  23rd,  the  following  additional 
trust  was  inserted  in  the  assignment  of  the  22nd :  **  Upon 
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tnisi  in  the  next  place  to  pay  to  W.  H.  Hall  such  sum 
as  may  be  found  due  to  hiin  od  the  bill  of  sale  of  May, 
1857.''  Bate  then  re-executed  the  deed,  with  the  assent 
of  the  trustees^  On  the  26th,  the  defendant  took  forcible 
posaeasion  of  the  goods  and  sold  them.  On  the  27th  of 
June  Bate  was  adjudicated  a  bankrupt,  and  the  plaintifis 
were  appointed  assignees. 

The  goods  were  of  the  value  of  190il ;  and  the  jury  found 
a  Terdict  for  that  sum,  subject  to  this  case. 

The  Court  is  to  be  at  liberty  to  draw  inferences  of  feet 

T^xe  questions  for  the  opbion  of  the  Court. are  (inter 
alia): — Did  Bate  commit  an  act  of  bankroptcy  by  giving  a 
bill  of  sale  ?  If  not,  did  he  when  he  executed  the  aasign- 
ment  on  the  22nd  or  the  23rd  of  June  ? 

Was  the  attempted  sale  of  the  17  th  of  June  a  withdrawal 
by  the  defendant  of  his  consent  to  the  goods  being  in  the 
order  and  deposition  of  Bate  ? 

According  as  the  Court  may  answer  the  above  questions^ 
the  verdict  is  to  be  entered  for  the  defendant  or  the 
plaintifis. 

Gray,  for  the  plaintifis. — If  a  bill  of  sale,  executed  by 
way  of  mortgage,  makes  provision  that  the  debtor  shall 
retain  possession  for  a  time,  and  during  such  possession 
the  debtor  becomes  bankrupt,  the  goods  are  in  his  order 
and  disposition  with  the  consent  of  the  true  owner,  and 
will  therefore  pass  to  his  assignees:  Freshney  v.  Cor- 
rick  (a),  Honuby  v.  MiUer  (ft).  The  assignment  of  all  his 
goods  by  Bate  on  the  22nd  of  June  was  an  act  of  bank- 
ruptcy, which  was  not  afiected  in  any  way  by  the  re-execu» 
tion  of  the  deed  on  the  23rd  of  June ;  such  re-execution 
could  not  afiect  the  legal  interest  which  had  passed  on  the 

(a)  1  H.  &  N.  658.  (Jbi)  SS  L.  J.  Q.  B.  99. 
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22nd :  see  per  Holroyd^  J,,  in  Doe  dem.  Lewis  v.  Bingham  (a). 
Down  to  the  17  th  the  goods  were  clearly  in  the  order  and 
disposition  of  the  bankrupt  as  reputed  owner  with  the  con- 
sent of  the  true  owner,  and  the  mere  fact  that  the  defend- 
ant, heing  an  auctioneer,  went  into  the  house  to  sell  the 
goods  on  the  17th  of  June  did  not  put  an  end  to  the 
reputed  ownership.  {Martin^  B. — What  did  the  handbills 
say  ?  If  thej  stated  that  the  goods  were  to  be  sold  as  the 
defendant's  goods  that  put  an  end  to  the  banknipt's  reputed 
ownership.]  The  defendant  went  out,  leaving  the  bankrupt 
in  possession  as  before,  and  such  possession  continued  down 
to  the  22nd,  when  he  committed  the  act  of  bankruptcy. 

HuddlestoUf  for  the  defendant. — ^The  bill  of  sale,  being 
for  a  present  advance,  was  no  act  of  bankruptcy.  On  the 
17th^  the  sale  having  been  advertised,  the  defendant  came 
to  Bate*s  house,  and  had  possession  of  the  goods  to  sell 
them.  It  is  not  necessary  that  the  true  owner  should  take 
actual  possession.  It  is  enough  if  he  does  some  act  indi- 
cating an  intention  to  take  possession  of  the  property,  and 
that  it  should  no  longer  remain  in  the  possession  of  the 
bankrupt :  Brewin  v.  Short  (A).  The  deed  was  incomplete, 
and  did  not  carry  out  the  intention  of  the  parties  until  the 
23nL 

Gray,  in  reply. — Whatever  the  advertisements  may  have 
been,  the  question  is,  what  was  the  state  of  things  between 
the  17th  and  the  22nd  of  June.  Bate  was  in  possession  of 
the  stock  in  trade,  and  continued  to  sell  the  liquors,  as 
apparent  owner.  The  attempted  sale  by  the  plaintiff  on 
the  17th  was  consistent  with  the  continued  possession  of 
Bate. 

(a)      B.  &  Aid.  672.  677.  (h)  5  £.  &  B.  227. 
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Bramwbll,  B. — We  are  of  opinion  that  the  plaintifis  are       i859. 
entitled  to  recover.     If  the  handbills  had  announced  that     ^^'^^^^^ 

RKTM0LD6 

the  goods  were  the  property  of  the  defendant,  the  iact  ^v-^ 
would  have  been  stated.  The  case  only  states  that  the  sale 
was  advertised*  If  the  advertisement  simply  announced  that 
the  goods  were  to  be  sold,  it  would  have  no  effect.  Neither 
party  has  desired  to  have  it  set  out,  and  therefore  we  must 
assume  that  it  does  not  affect  the  question.  The  assignment 
operating  from  the  day  when  it  was  signed,  it  was  then 
an  act  of  bankruptcy,  which  was  not  affected  by  what 
took  place  on  the  following  day.  The  goods  continued  in 
the  house,  the  banknipt  carrying  on  business  and  dealing 
with  them.  Their  being  in  the  house  was  the  act  of  the 
true  owner ;  and  therefore  they  were  in  the  order  and  dis- 
position of  the  bankrupt  with  the  consent  of  the  true  owner. 
Upon  these  grounds  the  plaintifis  are  entitled  to  judgment. 

Chamnell,  B. — On  the  22nd  of  June  a  deed  was  exe- 
cuted, which  was  an  act  of  bankruptcy.  Its  effect  was  not 
done  away  with  by  an  alteration  made  in  it  on  the  23rd, 
viz.  the  insertion  of  an  additional  trust  The  only  other 
inquiry  is,  were  the  goods  in  the  order  and  disposition  of 
the  bankrupt  ?  They  were  the  stock  in  trade  of  a  public 
house ;  the  bankrupt's  name  was  over  the  door  as  licensed 
owner.  The  advertisement  of  the  sale  did  not  destroy  the 
apparent  ownership,  and  was  no  withdrawal  of  the  defend- 
ant's consent  to  its  continuance.  There  will  therefore  be 
judgment  for  the  plaintifis  (a). 

Verdict  to  be  entered  for  the  plaintiflk 
(a)  Pollock,  C.  B.,  and  Mariiny  B ,  had  left  the  Court. 
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May  9.  F.     R.    WiTHRBS  V.    ISABELLA    PaRKBB,    ExCCUtriX   of 

G.  S.  Parker. 

Interpleader.— The  question  was  whether  certain 
goods  claimed  by  F.  R.  Withers  were  the  property  of  the 
said  F.  R.  Withers,  by  virtue  of  a  bill  of  sale,  dated  the 
14th  of  April,  1858,  as  against  the  writ  of  fi.  fa.  at  the  suit 
of  Isabella  Parker,  executrix  as  aforesaid,  &c. 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings 
after  Hilary  Term,  it  appeared  that  on  the  16  th  of  Jan- 
uary, 1858,  the  now  defendant  recovered  judgment  for 
305i  12#.  4rf.  against  one  W.  Frith.  The  action  was  a 
hostile  one  and  was  defended  for  Frith  by  the  now  plaintiff 
Withers,  as  attorney  for  Frith.  Messrs.  Bartholomew  & 
Randall  acted  as  the  London  agents  of  Withers.  On  the 
23rd  of  March,  1858,  a  writ  of  fi.  fa.  in  that  action,  indorsed 
to  levy  305/.  12«.  4(2.,  was  placed  in  the  hands  of  the  sheriff 
for  execution.  On  the  14th  of  April  in  the  same  year  a  writ 
of  summons  was  issued  in  an  action  of  Withers  v.  Frith  and 


P.  baTinff  re- 
covered jadg* 
mcnt  agaiost 
F.»  the  sheriff, 
on  the  15th 
of  April,  seiied 
F.*s  goods  in 
Hampshire, 
under  a  fi.  fa. 
in  that  action, 
and  left  a  man 
in  possession. 
On  the  same 
day  F.  exe- 
cuted a  bill  of 
sale  to  W., 
and  a  writ  of 
fi.  fa.,  in  an 
action  by  W. 
against  F..  was 
lodged  with 
the  sheriff  for 
execution. 
On  the  1st  of 
May,  F.  was 
taken  in 
Middlesex 
under  a  writ 
of  ca.  sa. 
issued  at  the 
suit  of  P., 

and  thereupon  P.'s  attorney,  at  Southampton,  hnmediatel^  wrote  to  request  the  sheriff  to  with- 
draw from  possession  under  the  ca.  sa.  The  officer  reoeiTed  the  letter,  but  his  man  continued 
in  possession  of  the  goods  and  did  not  in  fact  withdraw.  The  officer  howerer  told  W.  that  he 
would  hold  for  him  under  his  writ.  A  summons  to  set  aside  the  writ  of  ca.  sa.,  on  the  groond 
that  it  had  been  irregularly  issued,  '*  no  return  to  the  fi.  fa.,  under  which  the  sheriff  now  holds 
the  defendant's  property  having  been  made,**  was  taken  out  on  the  3rd  of  May,  and  on  the  4th  F. 
was  discharged  out  of  custody,  and  an  order  was  made  by  consent  that  *'  P.  should  be  at  liberty 
to  proceed  on  the  fi.  fa.  under  which  the  sheriff  is  in  possession."  The  sunmions  was  taken  out 
and  the  consent  to  the  order  given  by  R.,  the  London  sffont  of  W.,  who  was  the  attomej  for 
F.  in  the  action  of  P.  e.  F.,  upon  F.*s  instructions.  W.  knew  nothing  about  the  terms  of  the 
order  at  the  time  it  was  inaae,  and  when  he  heard  of  it  took  no  steps  to  inform  P.  that  he 
objected  to  it,  or  that  it  was  made  without  his  authority.-^ ^eM  .•  That  the  sheriff *s  ofljoer 
having  continued  in  actual  possession  under  P.*s  writ,  and  the  direction  to  the  sheriff  to  with- 
draw havinff  been  countermanded  before  it  was  actually  obeyed,  W.  acquired  no  right  to  the 
goods  seised  as  against  P. 

Per  PoUocK  C.  B.,  and  Martin,  B.,  that  W.  was  bound  by  the  statement,  *'  that  the  sheriff 
was  in  possession,"  contained  in  the  order  made  in  tiie  cause  of  P.  e.  F.,  and  consented  to  by 
R.  as  tne  London  agent  of  W. 

Per  Bramweil,  B.,  and  i^mbU  per  Ckannell,  B.,  that  the  statement  of  fact  in  the  order  wsi 
not  binding  on  W.  as  evidence  against  him,  in  his  private  capacity,  of  the  fact  stated  in  it,  by 
reason  merely  of  his  London  agent  having  consentecT  to  it,  ana  therefore  that  the  admission  did 
not  affect  the  question  of  his  title  to  the  goods  as  against  P. 
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jodgment  was  signed  for  207il  13«.,  and  a  writ  of  fi.  fiu  was 
issued  on  the  following  day,  the  1 5th.  At  1 1  o'clock  on  the 
same  day  a  bill  of  sale  of  all  his  goods  was  given  to  Withers  9, 

by  Frith.  In  March  two  writs  of  fi.  fa.  against  the  goods 
of  Frith  were  in  the  hands  of  the  sheriff  of  Hampshire : 
one  at  the  suit  of  one  Driver,  which  came  to  his  hands  on 
the  8th  of  March ;  the  other,  the  above  mentioned  writ, 
at  the  suit  of  Parker.  The  sheriff  had  seized  and  was  in 
possession  of  certain  goods  of  Frith,  which  were  outside 
the  house,  under  the  writ  at  the  suit  of  Driver,  and 
on  the  16th  of  April,  about  12  o'clock,  he  seized  the 
goods  of  Frith  inside  the  house,  under  Parker's  writ  On 
Saturday  the  1st  of  May  Frith  was  arrested  in  Middlesex 
under  a  ca.  sa.  at  the  suit  of  Parker,  but  at  this  time  the 
writ  of  fi.  fa.,  under  which  the  levy  had  been  made,  had  not 
been  returned.  Notice  of  the  arrest  was  given  on  the  same 
day  to  Parker's  attorney  at  Southampton.  On  the  same 
1st  of  May,  a  clerk  in  the  oflBce  of  Parker's  attorney,  then 
carrying  on  business  at  Southampton,  addressed  the  follow- 
ing letters  to  Lisle,  the  sheriff's  oflBcer : — 
<<  Dear  Sir,  <<  Southampton,  May  1,  1858. 

*' Parker  v.  Frith. — ^I  have  just  received  a  message 
from  London  that  this  defendant  is  arrested.    You  must 

therefore  withdraw  the  writ  of  fi.  fa. 

"  Yours  truly, 
"  Mr.  Lisle."  u  r.  s.  Pearce.'' 

*'  Dear  Sir,  ''  Southampton,  May  1,  1858. 

**  Re  Frith. — The  man  in  possession  under  the  war- 
rant must  be  withdrawn  to-night  Let  it  be  done  immedi- 
ately. I  wrote  you  a  note  at  one  o'clock  and  sent  to  several 
parts  of  the  town,  hoping  to  have  seen  you  ere  this. 

"Yours  truly, 
«  Mr.  Lisle."  «  R.  S.  Pearce." 

Goddard,  Lisle's  assistant,  continued  in  possession  and 
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did  not  in  &ct  withdraw.  On  the  3rd  of  May  Lisletold 
Withers  that  he  would  hoM  for  him  under  his  writ  of  execu- 
tion. On  the  same  day  Messrs.  Bartholomew  &  Randall, 
as  the  London  agents  of  Withers,,  took  out  a  summons,  jn 
the  action  of  Parker  v.  Frith^  for  Frith's  dischaige  from 
custody,  on  the  ground  that  the  writ  of  ca.  sa.  issued 
against  him  had  been  irregularly  issued,  '*no  return  to  the 
writ  of  fi.  &,  under  which  the  sheriff  of  Hants  now  holds 
possession  of  the  defendant's  property,  having  been  made.* 
On  the  4th  of  May,  being  the  day  on  which  the  summons 
was  returnable,  Frith  was  discharged  out  of  custody,  and  the 
fallowing  order  was  made  by  Martin,  B.,  at  Chambers: — 

*' Parker,  executrix,  ftc."]    Upon  hearing  the  attorneys  or 
V.  Sagents  on  behalf  of  the   plaintiff 

Frith.  J  and  defendant :  by  consent,  I  do 

order  that  upon  payment  of  305/.  12«.  Ad.  the  debt  and 
costs  due  from  the  defendant  to  the  plaintiff,  for  which  this 
action  is  brought,  together  with  interest  thereon  at  the  rate 
of  4/.  per  cent,  per  annum,  from  the  16th  day  of  January, 
1858,  on  the  4th  day  of  July  next,  no  writ  of  ca.  sa.  be 
issued  against  the  defendant,  but  in  the  meantime  the 
plaintiff  shall  be  at  liberty  to  proceed  on  the  fi.  fa.  already 
issued,  and  under  which  the  sheriff  of  Hants  b  in  posses- 
sion," &C. 

The  summons  was  taken  out  and  the  consent  to  the 
order  given  for  Frith*s  discharge  by  Messrs.  Bartholomew 
&  Randall,  upon  Frith's  instructions  to  them  personally 
given,  and  without  any  special  authority  from,  and  without 
the  actual  knowledge  of  Withers. 

The  following  correspondence  took  place  between  the 
plaintiff  Withers,  and  Messrs.  Bartholomew  &  Randall  in 

reference  to  such  order : — 

<'  Gray's  Inn,  4th  May,  1858. 
«Dear  Sirs, 

"  Frith  ats,  Parker. — The  plaintiff's  attorneys  con- 
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sented  to  the  summons  to  discharge  the  defendant     They       1859. 
are  to  remain  in  possession  under  their  fi.  fa.,  and  are 
restricted  from  issuing  another  ca.  sa.  for  two  months.  9. 

Pabkbr. 

"  Messrs.  Withers  &  RandaU,  "  Yours  very  truly, 

''  Southampton."  <<  Bartholomew  &  Randall.'* 

**  Southampton,  5th  May. 
<'  Dear  Randall, 

''You  will  have  had  my  letter  by  the  day  mail:  of 
course  it  was  not  intended  that  after  the  withdrawal  of  the 
officer  I  should  be  postponed,  &c. 

"  Mr.  Harfield,  who  acts  for  me,  claims  for  me  the 
money  in  the  hands  of  the  sheriff's  auctioneer,  and  has 
given  notioe&  I  do  not  understand  how  a  consent  could 
have  been  given  to  prejudice  me  as  an  execution  creditor, 
as  it  would  do  if  they  were  to  repossess,  &c. 

"Yours  truly, 
"  E.  B.  Randall,  Esq."  «  R  R.  Withere." 

Parker  had  no  notice  of  this  correspondence,  nor  did 
Withers  inform  her  that  the  order  was  incorrect,  or  that  he 
objected  to  it,  or  that  it  was  made  or  agreed  to  without  his 
authority.  The  goods  so  seized  were  afterwards  claimed  by 
Withers  under  his  bill  of  sale. 

Under  the  direction  of  the  learned  Judge  a  verdict  was 
entered  for  the  defendant,  leave  being  reserved  to  the  plain- 
tiff to  move  to  enter  a  verdict  for  him,  the  Court  to  have 
power  to  draw  inferences  of  feet. 

ColHer  having  obtained  a  rule  nisi  accordingly, 

Montagtie  Smith  and  JET.  BuUar  now  shewed  cause. — 
Withers  claims  under  a  bill  of  sale  executed  before  the 
seizure,  but  after  the  delivery  of  Parker's  writ  to  the 
sheriff.  The  property  was  bound  by  the  delivery  of  the 
writ  to  be  executed  on  the  23rd  of  March.     The  title 
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of  Parker  is  not  affected  by  the  Mercantile  Law  Amend- 
ment Act,  1856  (19  &  20  Vict,  a  97,  &  1\  because  Withers 
at  the  time  of  the  execution  of  the  bill  of  sale  was  acting 
as  attorney  for  Frith,  the  execution  debtor,  and  had  notice 
that  the  writ  was  in  the  hands  of  the  sheriff  to  be  executed. 
The  question  arises  on  the  29  Car.  2,  c.  3,  &  16,  and  it 
will  be  contended  on  the  other  side  that,  inasmuch  as  the 
execution  of  the  writ  was  countermanded,  it  was  no  longer 
in  the  hands  of  the  sheriff  to  be  executed.  But  the  sheriff's 
officer  was  actually  in  possession  under  the  warrant  in  the 
action  of  Parker  v.  Frith.  In  Hunt  v.  Hooper  (a)  the  writ 
was  never  in  the  sheriff's  hands  to  be  executed.  Here  the 
sheriff's  officer  never  actually  withdrew  from  possession. 
The  clerk  of  a  plaintiff's  attorney  has  no  authority,  without 
special  instructions,  to  withdraw  an  execution.  So  far  as 
the  letters  of  the  attorney's  clerk  were  an  authority  to  with- 
draw they  were  never  acted  upon,  but  were  superseded  by 
an  order  of  the  Court,  made  by  the  consent  of  all  parties 
on  setting  aside  the  writ  of  ca.  sa.  \^Bramwett,  B.— The 
officer  acted  for  the  execution  creditor,  who  ratified  his  act 
in  remaining  in  possession.]  The  bargain  bound  all  parties. 
On  the  other  side  it  will  be  said  that  Messrs.  Bartholomew 
and  Randall  had  no  authority  to  enter  into  the  arrange- 
ment so  as  to  affect  the  interest  of  Withers  in  his  individual 
capacity  or  bind  him  personally.  But  a  London  agent  acts 
for  all  purposes  for  the  attorney  in  the  country.  \^MartiHf 
B. — It  is  difficult  to  see  why  Withers  should  not  be  bound 
by  an  order  consented  to  by  his  own  London  agent] 

CoVier  and  W.  M.  Cooke,  in  support  of  the  rule. — In 
Hunt  V.  Hooper  (a)  the  writ  was  delivered  to  the  sheriff  to 
be  executed  on  the  1st  of  June,  and  on  the  2nd  of  June 
the  direction  to  execute  it  was  countermanded.     Here  the 

(a)  12  M,  &  W.  664. 
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« 

execation  creditor  directed  the  sheriff^s  officer  to  withdraw. 
The  officer  assented  to  hold  for  Withers.  If  he  had  exe- 
cuted Parker's  writ  on  the  day  after  the  countermand  he 
would  have  been  a  trespasser.  [BramweU,  B. — Parke,  B., 
in  Sunt  v.  Hooper  (a),  puts  the  case  in  the  same  way 
that  you  da]  Paiker's  writ,  not  being  at  that  time  in  the 
sheriflrs  hands  to  be  executed,  the  other  writs  in  his  bands 
became  entitled  to  priority.  Assuming  that  the  sheriff 
disobeyed  the  instructions  of  Parker's  attorney  and  did  not 
in  hct  withdraw  from  possession,  his  disobedience  cannot 
affect  the  rights  of  third  parties.  Therefore  the  withdrawal, 
such  as  it  was,  had  an  eflFect  The  order  which  was  made 
subsequently  does  not  interfere  with  the  eflect  of  that 
withdrawal.  Taking  Frith  under  the  ca.  sa.  was  an  aban- 
donment of  the  fi.  &•  [BramweU^  B. — ^Viewed  intrinsi- 
cally, the  order  was  not  binding  against  Withers.  Then, 
how  can  it  be  evidence  against  him  when  he  knew  nothing 
about  it?  Withers  was  bound  by  his  agent  having  con- 
sented to  that  order  so  far  as  it  operated  in  the  cause  in 
which  it  was  made.]  The  order  not  being  binding  against 
Withers^  and  the  writ  having  been  withdrawn,  his  bill  of 
sale  takes  precedence  of  Parker's  writ 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule  to 
set  aside  the  verdict  for  the  defendant  and  to  enter  the 
verdict  for  the  plaintiff  must  be  discharged.  The  sheriff's 
officer  was  at  one  time  in  possession  on  behalf  of  Parker 
under  the  writ  of  fi.  fa.  in  Parker  v.  Frith.  At  that  time 
there  can  be  no  doubt  that  Withers  could  not  have  main- 
tained the  present  claim.  A  writ  of  ca.  sa.  was  issued 
against  Frith,  which  turned  out  to  be  irregular  and  was  set 
aside.  Now  the  natural  and  proper  consequence  which 
one  would  expect  under  such  circumstances,  unless  some 

(a)  12  M.  &  W.  672. 
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new  rights  had  intervened,  would  be  that  the  writ  being 
bad  and  having  been  set  aside,  it  would  have  no  more 
effect  than  if  it  had  never  existed ;  in  which  case  it  is  quite 
clear  that  the  plaintiff  Withers  could  not  have  succeeded, 
and  the  verdict  for  the  defendant  in  this  action  would  have 
been  quite  right.  But  it  is  said  that  the  officer  who  held 
under  the  fi.  fa.  for  Parker  went  out  of  possesstoo.  The 
oflScer  said  he  did  not  In  fact  nothing  was  done.  There 
was  no  outward  and  visible  sign  of  his  going  out ;  Parker 
was  restored  back  to  her  former  position,  or,  rather, 
never  lost  the  possession  which  she  had;  since  the  writ  of 
ca.  sa.,  which  was  supposed  to  have  affected  her  right  of 
possession,  was  set  aside.  On  that  ground  alone  it  appears 
to  me  that  the  present  rule  ought  to  be  discharged. 

It  is  however  of  some  importance  to  consider  what  is  the 
effect  of  a  rule  made  in  a  cause  bj  the  consent  of  the 
agent  of  an  attorney  professing  to  act  for  the  attorney.  I 
think  that  if  such  a  rule  be  made  which  affects  the  interest 
of  the  attorney,  he  ought,  if  he  objects  to  it,  instantly  to 
make  an  application  to  get  it  altered  so  that  it  may  not  pre- 
judice him.  To  say  he  is  not  a  party  but  only  the  attorney, 
and  therefore  he  cannot  be  bound  by  it,  nor  can  it  operate 
against  him,  appears  to  me  to  assume  the  whole  matter. 
An  order  is  made  with  the  consent  of  the  agent  professing 
to  act  for  the  attorney  in  the  cause,  a  part  of  which  order 
is  a  statement  and  an  admission  that  the  officer  was  actually 
then  in  possession.  I  think  that  is  a  matter  which  the  attor- 
ney cannot  gainsay  for  his  own  personal  benefit.  If  he  knew 
of  it,  and  consented  to  the  order  for  the  purpose  of  taking 
a  benefit,  it  would  be  a  fraud.  Here  there  was  no  firaud ; 
but  I  think  that  if  the  attorney  in  a  suit  consents  to  an 
order,  it  is  of  considerable  importance  that  we  should  not 
allow  a  distinction  to  be  made  between  his  assent  and  the 
assent  of  his  agent.     It  might  lead  to  very  inconvenient 
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consequences  if  we  did  not  consider,  for  the  purposes  of  a        1869. 
suit,  the  attorney  and  the  agent  identically  the  same  person, 

Martin,  B. — I  am  of  the  same  opinion.  The  present 
plaintiflP,  Withers,  was  the  attorney  for  one  Frith  in  an 
action  brought  against  him  by  Parker.  On  the  23rd  of 
March,  Parker  having  recovered  judgment  against  Frith, 
a  warrant  upon  a  fi.  fa.  was  delivered  to  the  sheriff's  officer, 
under  which  he  afterwards  put  his  man,  one  Goddard,  in 
possession.  On  the  15th  of  April  a  bill  of  sale  was  exe- 
cuted and  judgment  was  obtained,  and  a  writ  of  execution 
issued  at  the  suit  of  Withers  against  Frith.  About  the  Ist 
of  May  Frith  was  arrested  under  a  ca.  sa.  at  the  suit  of 
Parker,  which  was  irregular  because  the  writ  of  fi.  fa.  had 
not  been  returned ;  and  accordingly  one  Pearce,  the  clerk 
of  Parker's  attorney,  wrote  a  letter  to  Lisle,  the  sheriff's 
officer:  *'I  have  just  received  a  message  from  London  that 
the  defendant  is  arrested;  you  must  therefore  withdraw 
the  writ  of  fi.  fa."  This  letter  did  not  reach  Lble  in  the 
morning,  and  at  5  o'clock  in  the  afternoon  the  clerk  wrote 
again :  **  The  man  in  possession  under  our  warrant  must 
be  withdrawn  to-night.  Let  it  be  done  immediately." 
Lisle  seems  to  have  received  that  letter  late  on  Saturday 
evening.  He  did  not  withdraw  the  man  that  night.  On 
the  following  Monday  morning  be  went  to  Withers,  and 
he  says  that  Withers  told  him  to  act  upon  his  writ.  Lisle 
swore  positively  that  he  never  withdrew  from  possession 
in  respect  of  Parker's  writ ;  that  he  always  held  under  it 
and  kept  the  man  in  possession  under  it.  It  may  be  that 
he  swore  falsely.  Mr.  Collier  did  not  desire  that  the  ques- 
tion of  Lisle*8  credibility  on  this  point  should  be  put  to  the 
jury.  If  it  had  been,  I  think  that  the  jury  would  have 
believed  the  truth  of  the  story  which  Lisle  told  and  on 
which  he  acted. 


531 


532  KXCHBQUER  BSPOStS. 

The  next  step  is  that,  on  the  3rd  of  May,  Messrs.  Bar- 
tholomew &  Randall,  the  agents  for  Withers  the  defend- 
ant's attorney  in  the  case  of  Parker  v.  Frithf  took  out  a 
summons  to  set  aside  the  ca.  sa.     I  protest  against  any 
distinction   being  drawn  between  the  act  of  a   Liondon 
agent  and  the  act  of  the  country  attorney.     The  effect  is 
precisely  the  same  as  if  Withers  had  taken  out  the  summons 
himself.    The  summons  was  to  shew  cause  why  the  de- 
fendant should  not  be  dischaiged  out  of  the  custody  of  the 
sheriff  of  Middlesex  as  to  this  action,  on  the  ground  that 
the  ca.  sa.  on  which  he  bad  been  arrested  had  been  irre- 
gularly issued,  **  no  return  to  the  writ  of  fi.  fa.  under  which 
the  sheriff  now  holds  possession  of  the  defendant's  property 
.    having  been  made."    So  that  upon  the  3rd  of  May  Withers 
stated  that  the  sheriff  held  possession  of  the  defendant's 
property  under  the  writ.     An  order  was  afterwards  drawn 
up  by  consent,  and  part  of  the  order  is  that  Parker  *'  is  to 
be  at  liberty  to  proceed  on  the  fi.  fa.  under  which  the  sheriff 
is  in  possession/*    Yet  it  is  now  said  that  the  sheriff  was  not 
in  possession,  but,  on  the  contrary,  by  reason  of  the  sup- 
posed withdrawal,  must  be  treated  as  having  been  out  of 
possession.    The  sheriff^s  oflScer  swore  be  never  did   go 
out ;  and  the  order  consented  to  by  Withers  confirms  what 
he  said. 

Bramwell,  B. — I  am  of  the  same  opinion,  though  not 
without  some  doubt.  I  do  not  found  my  judgment  upon 
the  order:  I  think  the  order,  and  the  terms  of  it,  ought  to 
have  no  bearing  on  the  question.  In  my  opinion  an  order 
consented  to  by  a  London  agent  ought  to  be  considered  as 
valid  as  though  consented  to  by  the  attorney  who  is  to  be 
bound  by  it.  Therefore  this  order  would  as  effectually  bind 
the  parties  between  whom  it  was  made  as  though  Withers 
himself  bad  consented  to  it.     But  Withers  is  no  party  to 
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the  order,  and  is  therefore  not  bound  by  its  intrinsic  effect. 
The  distinction  I  desire  to  make  is,— that  if  Withers  him- 
self had  consented  to  the  order  for  his  client,  saying,  **  My 
client  insists  on  my  consenting  to  the  order  in  terms,  bat  I 
do  not  admit  the  statement  in  the  order  to  be  true,"  he 
would  not  have  been  bound  by  it.   If  he  consented  without 
making  such  a  stipulation,  it  would  be  a  very  dishonest  act 
to  turn  round  and  say,  **It  is  true  I  consented  as  attorney; 
as  attorney  I  am  bound :  but  I  am  Withers,  and  as  Withers 
I  deny  the  statement:"  and  I  should  have  said  that  his  denial 
ought  not  to  be  listened  to.    Here  the  order  was  consented 
to  by  his  agent,  and  therefore  we  have  nothing  to  do  with 
thd  consequences  which  would  follow  from  his  personal 
assent,  so  &r  as  they  relate  to  his  honour  and  character. 
Suppose  he  had  been  ill  and  his  clerk  had  consented 
to  an  order  containing  a  statement  that  ''the  goods  were 
sold:"    Withers  might  well  say,   ''I  am  very  sorry  for 
this;  my  clerk  has  agreed  to  a  statement  in  the  order 
which,  if  I  had  been  there,  I  never  should  have  consented 
to :  it  was  untrue."    That  is  the  distinction  I  am  endea- 
vouring to  draw.    The  order  is  as  binding  in  the  cause  for 
the  purposes  for  which  it  is  made  as  if  Withers  had  per- 
sonally consented  to  it ;  but  the  statement  of  fiicts  ought 
to  be  binding  on  him  in  his  private  capacity  only  so  fiur  as 
he  could  be  shewn  to  be  personally  responsible  for  it;  and 
therefore  I  do  not  think  that  in  this  case  the  order  ought  to 
have  any  effect  upon  his  rights.    I  quite  concur  with  my 
brother  Martin  that  nothing  could  be  more  disastrous  than 
that  an  order  consented  to  by  a  London  agent  should  be 
less  bindingi  or  different  in  its  effect  from  one  consented  to 
by  the  country  attorney. 

The  ground  upon  which  my  judgment  proceeds  is  this. 
Mr.  ColHer  bbjb  there  was  a  time,  after  the  bill  of  sale  was 
given,  when  the  writ  was  no  longer  in  the  hands  of  the 
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sheriff  to  be  executed, — when  the  sherifF,  though  in  posses- 
sion under  it,  was  a  trespasser.  But,  notwithstanding  the 
countermand,  the  officer  persisted  in  continuing  in  posses- 
sion. The  facts  are — that  a  writ  of  fi.  fu.  is  put  into  the 
hands  of  the  sheriff  to  be  executed;  he  seizes;  and 
is  afterwards  told  to  withdraw,  but  does  not  do  so,  and 
continues  in  possession  under  the  authority  of  the  writ, 
and  the  person  who  originally  put  the  writ  into  his  hands 
for  execution  assents  to  it  It  is  a  question  that  has  arisen 
for  the  first  time,  and  I  am  not  clear  about  it;  but  it 
appears  to  me  that  the  ratification  which  the  execution 
creditor  gave  to  what  is  said  to  have  been  the  unauthorized 
act  of  the  sheriff,  is  equivalent  to  a  withdrawal  of  the 
countermand  and  a  confirmation  of  the  act  of  the  sheriff. 
Suppose,  immediately  afler  Lisle  had  got  the  order  to  with- 
draw, A.  had  gone  to  the  officer  and  said,  <'Iam  come 
from  Parker,  who  recalls  what  she  said :  continue  in  pos- 
session ;**  and  suppose  A.,  who  brought  the  message,  had 
not  been  authorized  by  Parker  to  do  it,  but  Parker,  upon 
hearing  it,  said,  ^*  I  am  very  glad ;  I  will  ratify  all  A.  has 
done  in  my  name,  and  therefore  I  will  mak^  his  act  mine  ;^' 
it  seems  to  me,  on  principle,  and  according  to  the  rule  laid 
down  in  Wihon  v.  Tumman  (a\  that  in  such  case  the  un- 
authorized statement  of  A.  might  be  ratified  by  the  execution 
creditor.  Why,  then,  may  not  the  sheriff  say,  *'  I  have  got 
your  orders,  but  I  will  not  withdraw.  I  will  continue  to  act 
under  the  writ**  And  if  the  execution  creditor  says,  as  in 
the  case  I  put  of  a  countermand  by  A.,  **  I  ratify  all  you 
have  done,**  why  should  not  the  act  of  the  officer  itself 
be  good?  I  can  see  no  reason.  The  officer  not  having 
withdrawn,  as  he  was  ordered  to  do,  but  continuing  in 
possession  in  the  name  of  Parker,  and  Parker  subsequently 
ratifying  his  act,  the  effect  is  to  cancel  the  original  order 

(a)  6  M.  &  G.  236*;  see  p.  242. 
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to  withdraw  and  to  make  the  entire  proceeding  by  the  1859. 
oflBcer  a  proceeding  under  the  authority  of  Parker ;  so  that 
the  writ  was  never  in  the  hands  of  the  sheriff  not  to  be 
executed,  because  the  order  not  to  execute  was  either 
countermanded  or  annihilated.  That  is  the  ground  upon 
which  I  think  that  the  defendant  is  entitled  to  the  verdict 

* 

CeANNELLy  B. — I  am  also  of  opinion  that  this  rule  ought 
to  be  dischaiged.  I  come  to  that  conclusion  very  much 
upon  the  grounds  stated  by  my  brother  BramweU.  The  issue 
is  whether  the  goods  were  the  goods  of  Withers  as  against 
the  defendants  testator.  Now  up  to  the  1st  of  May  the 
sheriff  was  in  possession  of  the  goods  under  Parker's  exe- 
cution. There  was  a  bill  of  sale  to  Withers,  dated  the  14th 
of  April  and  executed  on  the  15th,  I  assume  that  the 
sheriff  was  constructively  in  possession  under  Withers'  writ 
of  execution.  Now,  the  bill  of  sale  being  executed  on  the 
15th  of  April,  if  nothing  had  occurred  to  alter  the  posi- 
tion of  Parker  the  bill  of  sale  could  not  have  prevailed 
against  Parker*s  execution.  Then,  it  is  said,  on  the  1st 
of  May,  the  clerk  of  Parker's  attorney  wrote  two  letters, 
which  came  to  Lisle,  the  officer  of  the  sheriff;  that  they 
amounted  to  a  direction  to  him  to  withdraw,  and  that 
therefore  the  writ  of  execution  was  at  an  end.  It  is  not 
necessary  to  consider  what  would  have  been  the  effect  if 
Lisle,  or  Goddard  who  was  left  in  possession,  had  actually 
withdrawn,  or  what  would  have  been  the  state  of  things  if 
a  sale  had  taken  place  before  the  4th  of  May,  because  in 
point  of  fact  Lisle  says  he  **  never  did  withdraw."  He 
cannot  be  understood  as  meaning  only  that  he  did  not 
withdraw  from  the  premises,  because  as  he  was  holding 
under  both  writs  there  was  no  doubt  that  he  did  not  in 
fact  withdraw.  The  sheriff  continued  in  possession  with 
the  full  assent  of  Parker,  and  it  appears  to  me  that  what 
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took  place  amounted  to  a  countermand  by  Parker  of  the 
direction  to  withdraw  before  it  had  been  carried  into  effect 
That  left  the  parties  in  the  same  situation  as  if  the  letters 
of  the  1st  of  May  had  never  been  written  or  received.  I 
regret  that  I  am  not  able  to  attach  the  same  legal  import- 
ance to  the  order  of  the  4th  of  May  as  the  Lord  Chief 
Baron  and  my  brother  Martin  have  done. 

Rule  discharged. 


Mby  11. 


The  pUintiff, 
who  lived 
more  than 
twent J  miles 
from  the 
defendant* 
sued  the  de- 
fendant for  a 
debt  of  15/.. 
for  which  a 
plaint  might 
nave  been 
entered  in  a 
County  Court, 
and  was  non- 
suited.   The 
Judge  did  not 
certify  that 
the  action  was 
fit  to  be  tried 
in  a  superior 
Conrt.~£«fii, 
that  the  de- 
fendant was 
not  entitled 
to  costs  as 
between 
attorney  and 
client  by 
9  &  10  Vict, 
c.  95,  8.  129. 
SembU,  that 
under  the 
section  in 
question  the 
Judge  may 
certify  at  any 
time  afker  the 
trial. 


Mason  V.  Tucker. 

J.  HE  writ  in  this  case  was  indorsed  to  recover  the  sum 
of  \5L  alleged  to  be  due  to  the  plaintiff  for  commission  in 
procuring  a  transfer  of  a  mortgage  for  the  defendant .,  The 
declaration  was  for  work  and  labour  and  commission.  The 
defendant  pleaded,  except  as  to  6hy  never  indebted,  and 
the  Statute  of  Limitations;  and,  as  to  521,  payment  into 
Court.  After  issue  joined,  the  plaintiff  took  out  a  summons 
to  shew  cause  why  the  action  should  not  be  tried  before 
the  sheriff,  which  was  opposed  by  the  defendant ;  and  an 
order  was  made  thereon  by  Martin^  B.,  on  the  29th  of 
October,  that  the  ''summons  should  be  dismissed,  the 
plaintiff's  costs  to  be  taxed  on  the  higher  scale  from  that 
date  if  he  obtained  a  verdict."  The  defendant  resided  at 
Bishop's  Stortford,  more  than  twenty  miles  from  the  plain- 
tiff. The  cause  having  been  tried  the  plaintiff  was  non- 
suited. The  Master  taxed  the  defendant  his  costs  on  the 
higher  scale  as  between  attorney  and  client. 

Kerr  now  moved  for  a  rule  to  review  the  Master's 
taxation. — The  9  &  10  Vict  c.  95,  s.  128,  gives  concurrent 
jurisdiction  to  the  superior  Court  and  the  County  Court 


Hason 
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in  certain  cases,  and  enables  the  party  to  sae  in  either  at 
his  option.  The  129th  section  enacts  **  that  if  any  action 
shall  be  commenced  after  the  passinir  of  this  Act  in  any  of  _  *• 
her  Majesty's  superior  Courts  of  record  for  any  cause,  other 
than  those  lastly  hereinbefore  specified,  for  which  a  plaint 
might  have  been  entered  in  any  Court  holden  under  this 
Act,  •  •  •  and  if  a  verdict  shall  not  be  found  for  the 
plaintiff,  the  defendant  shall  be  entitled  to  his  costs  as  be- 
tween attorney  and  client,  unless  the  Judge  who  shall  try  the 
cause  shall  certify  on  the  back  of  the  record  that  the  action 
was  fit  to  be  brought  in  such  superior  Court"  The  causes 
'<  lastly  hereinbefore  specified  **  are  the  causes  of  action 
mentioned  in  the  128th  section. 

Hawkins  shewed  cause  in  the  first  instance. — The  causes 
of  action  mentioned  in  the  128th  section  and  referred  to 
in  the  129th  as  ''lastly  hereinbefore  specified,"  are  causes 
of  action  not  arising  wholly  or  in  some  material  point 
within  the  jurisdiction  within  which  the  defendant  dwells 
or  carries  on  his  business,  or  where  any  oflSccr  of  the 
County  Court  is  a  party.  The  fact  that  the  plaintiff  dwells 
more  than  twenty  miles  fi*om  the  defendant  forms  no  part 
of  the  **  cause  of  action."  The  effect  of  the  enactment  is 
that  in  cases  where  the  plaintiff  might  have  sued  in  the 
County  Court,  and  the  action  is  brought  in  the  superior 
Court,  if  the  plaintiff  does  not  succeed  he  must  pay  the 
defendant's  costs  as  between  attorney  and  client,  unless  the 
Judge  certifies  on  the  back  of  the  record  that  the  action 
was  fit  to  be  brought  in  the  superior  Court. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule  to 
review  the  taxation  must  be  made  absolute.  It  is  quite 
impossible  to  suppose  that,  while  the  128th  section  gives  to 
the  plaintiff  the  right  to  sue  in  the  superior  Court,  the 
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1859. 
Masoh 

TUOKBB. 


legislature,  by  the  129th  section,  intended  to  subject  him 
to  costs  as  between  attorney  and  client  if  he  exercised  that 
right 

Martin,  B. — ^The  language  of  the  1 29th  section  is  evi- 
dently meant  to  exclude  the  case  where  the  parties  dwell 
more  than  twenty  miles  from  each  other.  The  action  was 
one  very  proper  to  be  tried  in  a  superior  Court,  and  I 
should  have  been  quite  prepared  to  have  certified  now  if 
it  had  been  necessary. 

Bramwell,  B. — AH  cases  *Mastly  hereinbefore  specified^ 
are  excepted.  That  includes  all  those  mentioned  in  the 
128  th  section. 


Watson,  R,  concurred. 


Rule  absolute. 


A#iiy  6  &  9. 


Bedford  v.  Bagshaw. 


13 ECLARATION.— That  before  the  committing  of  the 
grievances  the  defendant  and  divers  other  persons  had 


By  the  rales 
of  tbe  Stock 
Exchange 
for  1853,  the 

committee  will  not  Sx  a  lettling  daj  for  the  sharei  in  a  mining  Company,  or  permit  the  same 
to  be  inserted  in  the  ofBcial  list,  unless  it  hss  been  represented  to  them  that  the  subscription  list 
is  full,  with  the  exception  of  such  shares  as  are  reserred  for  special  purposes,  and  that  not  less 
than  two-thirds  of  the  scrip  have  been  paid  upon.  The  defendant,  one  of  the  directors  of  a 
mining  Company,  formed  to  consist  of  100,000  shares  of  \L  each  fully  paid  np,  having  in 
conjunction  with  others  falsely  and  fraudulently  caused  it  to  be  represented  to  the  committee 
of  the  Stock  Exchange  that  41,711  shares  had  been  allotted,  and  that  40,91 1(.  was  in  the 
hands  of  the  Companv*s  bankers,  having  been  paid  upon  the  scrip,  40,000  shares  being  reserved 
as  the  price  to  he  paid  for  certain  land,  and  19,000  for  distribution  in  the  colony,  the  committee 
caused  a  settling  day  to  be  appointed  and  the  shares  to  be  quoted  in  the  official  list  The 
plaintiff  knowing  the  rale  of  toe  Stock  Exchange  and,  from  seeing  the  shares  quoted,  believing 
that  two-thirds  of  the  scrip  had  been  paid  upon,  bought  on  the  Stock  Exchange  from  thlra 
persons  200  shares  in  that  belief,  it  was  proved  that  no  more  than  19,183  shares  were 
allotted  and  only  7000  were  ever  paid  upon,  and  that  the  defendant  knew  this  at  the  time  of  the 
representation  to  the  Stock  Exchange,  llie  shares  turned  out  to  be  valueless. — Heldt  that  an 
action  was  maintainable  by  the  plaintiff  against  the  defendant  for  the  false  and  fhiudulent  repre* 
sentation  made  by  him. 
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associated  themselves  together  as  a  Company  called  **  The 
Lake  Bathurst  Australian  Gold  Mining  Company/'  esta- 
blished  or  alleged  to  be  established  on  the  cost  book  system, 
for  working  certain  deposits  of  alluvial  gold  and  the  mines 
of  gold  quartz  alleged  to  have  been  discovered  on  500  acres 
of  freehold  land  purchased  by  the  said  Company  in  Aus- 
tralia; and  the  defendant  and  the  said  other  persons, 
assuming  and  representing  themselves  to  be  the  board  of 
management  of  such  Company,  allotted  and  issued  divers 
laige  quantities  of  shares  of  and  in  the  said  Company ;  and 
also  issued,  published  and  circulated,  for  the  purpose  of 
inducing  persons  to  take  shares  in  the  said  Company,  a  pro- 
spectus and  advertisement,  in  which  it  was,  amongst  other 
things,  stated  and  represented  that  the  capital  of  the  Com- 
pany was  10O,OO0iL  in  100,000  paid  up  shares  of  U  each, 
without  any  further  call  or  liability :  that  before  and  at  the 
time  of  issuing  the  prospectus,  and  from  thence  until  this 
suit,  it  was  publicly  known  and  understood,  as  the  defend- 
ant well  knew,  and  as  the  fiict  was,  that  the  committee  of 
the  Stock  Exchange  in  London  would  not  appoint  a  set- 
tling day  for  shares  in  any  mining  Company,  or  permit 
the  same  to  be  inserted  in^  the  o£Bcial  list  of  the  said  com- 
mittee, until  it  had  been  represented  to  the  said  committee, 
and  the  said  committee  had  been  induced  to  believe,  that 
the  subscription  list  of  such  Company  was  full,  with  the 
exception  of  such  shares  as  might  be  reserved  for  special 
purposes,  that  not  less  than  two- thirds  of  the  scrip  had 
been  paid  upon  and  were  ready  to  be  issued,  and  that 
there  was  no  impediment  to  the  settlement  of  the  account : 
that  the  defendant  and  the  said  other  persons,  in  order  to 
procure  the  insertion  of  the  shares  of  the  Company  in  the 
official  list  of  the  committee,  and  to  induce  the  committee 
to  appoint  a  settling  day  for  the  said  shares,  and  to  induce 
persons  to  purchase  the  same  in  the  belief  that  their  inser* 
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tion  in  the  said  list  had  been  procured  by  fair,  honest  and 
proper  means,  after  the  issuing  of  the  said  shares  and  pro- 
f-  spectus,  and  before  the  making  of  the  purchase  by  the 

plaintiff  hereinafter  mentioned,  fiUsely  and   fraudulently 
represented  to  the  said  committee  that  40,000  shares  had 
been  and  were  bona  fide  reserved  for  the  purpose  of  com- 
pleting the  purchase  of  the  said  land,  that  1 9,289  shares 
had  been  and  were  bon&  fide  kept  for  circulation  in  the 
said  colony  of  Australia,  or  for  such  other  purposes  as 
might  be  resolved  upon  thereafter,  and  that  the  residue, 
that  is  to  say  40,711  shares,  had  been  paid  upon,  and  for 
all  of  which  scrip  certificates  had  been  issued  or  were  ready 
for  delivery :   and  in  order  to  induce  the  said  committee 
to  believe  the  said  representations,  the  defendant  and  the 
said  other  persons  fidsely  and  firaudulently  represented  to 
the  said  committee  that  the  produce  of  the  said  41,711 
shares  had  been  received  by  them,  and  was  then  in  the 
hands  of  their  bankers  and  to  the  credit  of  the  defendant 
and  the  said  other  persons  as  directors  of  such  Company; 
and  thereby  the  defendant  and  the  said  other  persons,  ibr 
the  purpose  and  to  the  intent  aforesaid,  induced  the  said 
committee,  and  the  said  committee  were  thereby  induced, 
to  believe  the  said  rispresentations  to  be  true,  and  that 
there  was  no  impediment  to  the  settling  of  the  account; 
and,  influenced  by  and  acting  upon  such  belief  the  said 
committee  did,  before  the  said  purchase  by  the  plaintiff 
hereinafter  mentioned,  insert  the  shares  of  the  said  Com- 
pany in  the  official  list  of  the  said  committee  and  appoint 
a  settling  day  for  shares  in  the  said  Company :  that  after- 
wards, and  before  this  suit,  and  whilst  the  shares  continued 
to  be  inserted  in  the  official  list,  the  plaintiff,  having  notice 
of  the  prospectus  and  advertisement,  and  having  seen  the 
shares  quoted  and  inserted  in  the  official  list  of  the  com- 
mittee of  the  Stock  Exchange,  and  believing  thereby  that 
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the  same  had  been  admitted  and  inserted  in  such  oflScial       1859. 
list  by  fair,  honest  and  proper  means,  and  that  the  sab-     ^v-^-^ 
acription  list  of  the  Company  was  full,  with  the  exception  '* 

as  aforesaid,  and  that  not  less  than  two-thirds  of  the  scrip 
of  the  Company  had  been  paid  upon,  and  either  had  been 
issued  or  were  ready  to  be  issued,  and  relying  thereon,  was 
thereby  induced  to  purchase,  and  did  purchase,  in  the 
Stock  Exchange  in  London,  200  shares  in  the  Company 
for  100/.,  and  paid  5/.  for  commission  on  such  purchase ; 
and  the  plaintiff  from  the  time  of  such  purchase  has  &eld, 
and  now  holds,  the  said  shares  so  purchased  by  him  as 
aforesaid,  the  same  being  shares  issued  by  the  defendant 
and  the  said  other  persons  as  aforesaid. — Averments :  that 
the  defendant  at  the  several  times  aforesaid,  by  the  several 
representations  hereinbefore  mentioned,  deceived  and  de- 
fifanded  the  plaintiff  in  this,  that  at  the  time  of  making  the 
stud  representations  to  the  committee  of  the  Stock  Ex- 
change, or  at  the  time  when  the  shares  of  the  Company 
were  inserted  in  the  official  list  of  the  said  committee,  and 
when  .the  plaintiff  saw  the  same  so  inserted,  or  at  any  other 
time,  40,000  shares,  or  any  shares,  had  not  been  bon&  fide 
reserved  for  the  purpose  of  completing  the  purchase  of  the 
said  land,  nor  had  the  19,289,  or  any,  shares  been  bon& 
fide  reserved  for  circulation  in  the  said  colony,  nor  had 
the  41,711  shares  or  two-thirds  of  the  said  scrip  been  sub- 
scribed for  or  paid  upon,  nor  were  the  same  issued  or  ready 
for  delivery,  nor  had  the  produce  thereof  been  received 
by,  nor  was  it  in  the  hands  of,  the  said  bankers,  and  the 
said  shares  ought  not  to  have  been  inserted  in  the  official 
list,  all  which  the  defendant  always  well  knew.  By  means 
whereof  &c. — There  was  a  second  count  for  falsely  and 
fraudulently  representing  that  the  Company  was  likely  to 
be  a  safe  and  profitable  undertaking. 

Pleas. — ^First:  Not  guilty.     Second:  That  the  plaintiff 

NN  2 


EXCHEQUER   REPORTS. 

was  Dot  indaced  to  purchase  the  shares  as  alleged.  Thirds 
to  the  first  count :  Denial  of  whatever  is  therein  alleged  as 

Bkdfoeo  ^  .  i_     o       1 

V,  to  the  practice  or  proceedings  of  the  committee  of  the  Stock 

Exchange,  and  as  to  the  public  knowledge  and  understand- 
ing thereof,  and  the  knowledge  thereof  by  the  defendant 
Fifth :  Statute  of  Limitations. 

At  the  trial,  before  PoHoch,  C.  B.,  at  the  sittings  in 
London  after  Hilary  Term,  the  plaintiff  proved  that,  hav- 
ing seen  the  shares  of  **  The  Lake  Bathurst  Australian  Gold 
Mining  Company,  in  100,000  shares  of  121  each,"  quoted 
in  the  printed  list  of  the  Stock  Exchange  and  in  the  news- 
papers, finding  them  low  in  price,  and  knowing  that  a 
large  portion  of  the  capital  must  have  been  paid  up  to 
entitle  them  to  such  quotation,  he  bought  200  shares  for 
100/.,  and  paid  51.  for  brokerage.  He  said  that  he  believed 
the  scheme  would  not  be  a  successful  one,  but  having  been 
informed  by  his  brokers  that  two*thirds  of  the  capital  must 
have  been  paid  up,  and  relying  on  the  quotation  in  the 
official  list,  he  felt  satisfied  that  there  would  be  sufiicient  to 
pay  the  shareholders  1 5s,  a  share.  It  further  appeared  that 
150  of  these  shares  had  been  issued  to  Messrs.  Harvey  and 
Iron,  the  persons  who  had  contracted  to  sell  to  the  Com- 
pany the  land  mentioned  in  the  declaration  for  20,000 
shares  and  20,000/.,  to  be  paid  by  certain  instalments,  when 
the  shares  should  have  been  allotted,  and  20,000/.  should 
have  beep  paid  to  the  bankers  of  the  Company ;  and  that 
the  shares  had  been  delivered  to  such  persons  under  an 
agreement  that  they  should  not  send  them  into  the  market. 

It  appeared  from  the  evidence  of  the  secretary  that  the 
defendant  was  present  as  chairman  at  a  meeting  of  the 
board  of  directors  on  the  16th  of  March,  1853,  when  the 
secretary  reported  that  19>183  shares  had  been  allotted  to 
applicants,  but  only  6748  had  up  to  that  time  been  actually 
paid  upon ;  and  it  was  resolved  that  a  further  allotment  of 
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14,500  shares  shoald  be  made ;  and  as  it  appeared  that 
notwithstanding  such  extra  issae  the  requirements  of  the 
Stock  Exchange  Committee  on  the  granting  a  settling  day  ». 

would  still  not  be  met,  it  was  resolved  '*  that  steps  be  taken 
to  issue  shares  to  the  public  to  the  amount  necessary,  and 
that  in  the  meantime  the  members  of  the  board  undertake 
to  provide  the  funds,  to  be  repaid  by  the  sale  of  the  shares.*' 
At  a  meeting  of  the  board  on  the  10th  of  April,  at  which 
the  defendant  presided,  it  was  ordered  that  Messrs.  Foster, 
the  brokers  of  the  Company,  should  apply  to  the  committee 
of  the  Stock  Exchange  for  a  settling  day,  and  that  the 
following  letter  should  be  sent  to  the  secretary  of  the  Stock 
Exchange,  which  was  done  accordingly. 

«« April  12. 

**  M.  Slaughter,  Esq.,  Secretary  to  the  Stock  Exchange. 

"  Sir — In  reply  to  yours  of  the  10th,  I  beg  to  forward 
you  the  following  particulars  relating  to  the  above  Company. 
That  41,7 1 1  shares  have  been  paid  up,  for  all  of  which  scrip 
certificates  have  been  issued  or  are  ready  for  delivery  on  ap- 
plication  at  the  oflBce  as  advertised  in  the  *  Times ;'  that  the 
Company  have  made  a  reservation  of  40,000  shares  for  the 
purpose  of  completing  the  purchase  of  land  &c.,  as  agreed 
on  with  the  vendors,  which  shares  are  in  the  hands  and 
under  the  control  of  the  directors,  to  be  applied  to  that 
purpose  only ;  that  the  residue  of  the  shares,  amounting  to 
19,289,  being  less  than  one-third,  are  kept  for  circulation 
in  the  colony  or  such  other  purposes  as  may  be  resolved 
on  hereafter.  I  beg  also  to  enclose  two  certificates  from 
the  Company's  bankers,  &c.  It  will  be  seen  firom  the 
constitution  of  the  Company  that  no  deed  is  required. 

**  Yours  &c., 

"  R,  Poney,  Secretary.** 

The  letter  was  accompanied  by  the  bankers'  certificates. 
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1859:       stating  that  40»911/«  4«.  2d.  stood  to  the  credit  of  the 
Ir^'^'"^      directors  of  the  Company  in  their  books. 

9.  This  letter  was  in  answer  to  one  written  by  the  secretary 

of  the  Stock  Exchange,  as  follows. 

«  Sir — Application  having  been  made  to  the  committee 
of  the  Stock  Exchange  to  appoint  a  settling  day  in  the 
shares  of  the  Lake  Bathurst  Australian  Gold  Mining  Com- 
pany, I  beg  to  inform  you  that  in  such  cases  we  are  accu»- 
tomed  to  require  from  the  secretary  of  the  Company  a 
certificate  to  the  effect  following;  viz.  that  the  subecripitioa 
list  is  full,  with  the  exception  of  such  shares  as  may  be 
reserved  for  special  purposes;  that  not  less  than  two-thirda 
of  the  scrip  have  been  paid  upon  and  all  ready  to  be  issued, 
and  that  the  period  publicly  advertised  for  signing  the 
deeds  has  expired    In  addition  to  this  certificate  the  com- 
mittee require  that  the  Company's  bankers  shall  acknow- 
ledge to  have  received  funds  equal  in  amount  to  the  deposits 
on  the  two-thirds  scrip  issued.    May  I  therefore  request 
the  favour  of  your  forwarding  such  certificate  and  voucher 
to  this  department,  with  any  information  on  the  subject 
which  you  may  deem  useful  and  satbfactory  to  the  com- 
mittee. 

«  Your*s  &C., 

«  R.  Poney,  Esq.  «  M.  Slaughter,  Secy.** 

Messrs.  Foster,  the  Company's  brokers,  at  the  same  time 
applied  to  the  Committee  for  General  Purposes  of  the 
Stock  Exchange  to  fix  a  settling  day.  The  letter  of  the 
12th  of  April  was  considered  unsatisfactory,  and  the  com- 
mittee at  first  declined  to  name  a  settling  day ;  but  eventu- 
ally, after  further  communication  with  Messrs.  Foster,  a 
settling  day  was  appointed.  It  was  admitted  that,  with  the 
exception  of  7000/.,  the  whole  of  the  money  was  withdrawn 
from  the  bankers  within  a  few  days  after  the  12th  of  April, 
and  that  no  more  than  7000  shares  were  ever  paid  upon. 
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The  tacts  having  been  diacoveied  by  the  committee  of  the       1869, 

Stock  Exchange  in  December,  1863»   the  name  of  tlie     ^'  '-^ 

Company  was  erased  from  the  list  and  the  shares  ceased  «. 

Baoibaw. 

to  be  qaoted.  It  was  (Hroved  that  the  rules  of  the  Stock 
Exchange  were  as  stated  in  Mr.  Slaaghter*s  letter.  A 
deposition  of  the  defendant,  sworn  in  the  matter  of  wind- 
ing up  die  Company,  was  put  in,  in  which  he  stated  that 
he  had  g^ven  hb  own  check  for  SOOOiL  to  enable  the  bankers 
to  give  a  certificate  as  to  the  funds  of  the  Company,  to  be 
produced  to  the  Committee  of  the  Stock  Exchange  in  order 
to  obtain  a  settling  day,  and  that  he  got  a  friend  to  lend 
10^000/.  for  the  same  purpose.  The  shares  turned  out  to 
be  valueless. 

On  this  evidence  the  defendant's  counsel  objected  that 
there  was  no  evidence  to  go  to  the  jury :  that  it  appeared 
that  the  letter  of  the  12th  of  April  was  considered  unsatis- 
fiictory  by  the  committee  of  the  Stock  Exchange  and  was 
not  acted  upon,  and  therefore  that  the  defendant  did  not 
make  the  representation  that  induced  the  committee  to 
insert  the  shares  in  the  list:  that  the  shares  purchased  by 
the  plaintiff  were  issued  in  fraud  of  the  defendant  and  of  the 
Company.  And  lastly,  that  the  representation  not  being 
made  by  the  defendant  to  the'  plaintiff  himself  was  not  a 

♦ 

ground  of  action.  The  jury,  under  the  direction  of  the 
learned  Judge,  found  a  verdict  for  the  plaintiff,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  verdict  for 
him. 

O'Malhyf  in  this  Term,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendant,  on  the  ground  that  there 
was  no  evidence  of  such  a  representation  as  would  entitle 
the  plaintiff  to  recover:  that  the  committee  of  the  Stock 
Exchange  did  not  act  on  the  representations  of  the  defend- 
ant :  that  a  representation  made  to  the  committee  of  the 
Stock  Exchange  and  not  to  the  plaintiff,  or  the  public,  is  too 
remote  to  ground  an  action  upon ;  and  that  with  respect  to 
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1859.        150  of  the  shares  they  were  issued  in  fraud  of  the  defend- 

^^'^^      ant  and  the  Company ;  or  why  the  judgment  should  not  be 

V.  arrested,  on  the  ground  that  the  connection  between  the 

act  complained  of  and  the  act  of  the  plaintiff  by  which  the 

loss  was  sustained  does  not  sufficiently  appear* 

Sovin,  Holl  and  Tayler  shewed  cause. — First,  it  is  said 
that  the  plaintiff  is  not  entitled  to  recover,  because  the 
shares  were  not  quoted  in  the  official  list  in  consequence 
of  the  representation  shewn  to  have  been  authorized  by  the 
defendant,  but  in  consequence  of  further  communications 
made  by  the  brokers  of  the  nature  of  which  there  was  no 
evidence.  But,  unless  the  defendant  had  caused  the  false 
representations  to  be  made,  no  settling  day  would  have 
been  appointed  There  is  no  proof  that  the  brokers 
were  guilty  of  any  fraud  and  nothing  of  the  kind  can  be 
presumed.  Many  cases  shew  that  it  is  not  necessary,  in 
order  to  constitute  a  cause  of  action,  that  the  false  repre- 
sentation should  have  been  made  immediately  to  the  party 
who  acts  upon  it.  It  is  enough  if  the  false  representation 
is  made  with  the  intent  that  the  person  to  whom  it  is  made 
shall  make  it  public.  Polhill  v.  Walter  (a),  Lewf  v.  Lang- 
ridge  (6)  and  Gerhard  v«  Bates  (c)  are  instances  of  the 
application  of  that  principle.  In  FUmore  v.  Hood  {d)^  the 
defendant,  being  about  to  sell  a  public  house,  falsely  re- 
presented to  B.,  who  had  agreed  to  purchase  it,  that  the 
receipts  were  \SOl  a  month.  B.  having  to  the  knowledge 
of  the  defendant  communicated  this  representation  to  the 
plaintiff,  who  became  the  purchaser  instead  of  B.,  it  was 
held  that  an  action  lay  against  the  defendant  at  the  suit 
of  the  plaintiff.  That  case  closely  resembles  the  present, 
because  the  defendant  here  by  fraud  induced  the  committee 
of  the  Stock  Exchange  to  make  public  a  representation 

(a)  3  B.  &  Ad.  1 14.  (c)  2  E.  &  B.  476. 

{h)  4  M.  &  W.  887.  (d)  5  Bing.  N.  C.  97. 
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which  be  knew  to  be  &Ise.     Seati  v.  Dixon  (a)  is  an  autbo-        1859. 
rity  in  fitvour  of  the  plaintiflp.    [Bramwetty  B. — Another      ^^^ 
point  is,  that  the  shares  bought  by  the  plaintiff  ought  not  to  *- 

0AO8  HAW* 

have  been  sold  by  the  parties  to  whom  they  were  issued, 
but  I  do  not  see  how  that  is  materiaL] 

0*MaUeyy  in  support  of  the  rule. — Scott  ▼.  Dixon  {a)  is 
distinguishable  from  the  present  case,  because  there  the 
defendant  put  a  written  document  into  the  hands  of  the 
brokers  to  be  shewn  to  the  persons  intending  to  become 
purchasers.  Here,  the  defendant  did  not  intend  that  the 
particular  information  communicated  to  the  committee  of  the 
Stock  Exchange  should  be  made  public,  and  in  &ct  it  was 
never  published  to  the  plaintiff.  [^BramwelU  B. — Suppose 
a  lecturer  falsely  represented  that  a  medical  student  had 
attended  lectures,  and  upon  such  representation  the  student 
was  examined  and  got  his  diploma,  would  an  action  lie  by 
a  person  who  afterwards  employed  him.  Pollock^  C.  B. — 
There  it  is  made  a  condition  that  students  shall  not  be 
examined  without  having  attended  lectures.  The  attend- 
ance is  a  tine  qud  non^  but  not  a  causa  causansJ] 

Martin,  B. — I  am  of  opinion  that  the  rule  must  be 
discharged.  I  think  that  the  case  is  concluded,  so  far  as 
we  are  concerned,  by  the  proceedings  in  the  Exchequer 
Chamber  in  the  case  of  Seymour  v.  Baffshaw{b). 

Bramwell,  B. — I  am  of  the  same  opinion.     The  judg- 

(a)  Q.  B.  Hil.  T.  1859.  and  the  cue  aflterwards   came 

(b)  18  C.  6. 903.  This  case  was  before  the  Exchequer  Chamber, 
tried  before  Jervis,  G.  J.,  in  Trinity  and  ultimatel/,  in  June  1 858,  the 
Vacation,  1855, 'when  a  verdict  judgment  waa  affirmed  in  the 
was  found  for  the  plaintiff.  A  House  of  Lords  without  argu- 
bill  of  exceptions  was  tendered  ment. 
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1869.        ment  in  the  Exchequer  Chamber  in  Seynumr  ▼•  Bagshaw 

!!r*~'^"^      did  not  pass  tub  sileniio^     I  consider  myself  concluded  by  it 

Bedford  '^  . 

e.  I  entirely  approve  of  the  case  of  Scati  v.  Dixon^  but  I  think 

that  this  case  is  distinguishable  fiom  it.  It  would  be  a  strong 
thing  to  hold  that  if  a  man  makes  a  verbal  untrue  statement 
to  any  person,  as,  for  instance,  that  the  shares  in  a  particular 
Company  are  a  valuable  security,  if  that  person  buys  and 
recommends  his  friends  to  buy,  that  he  is  to  be  liable  to  any 
one  who  buys  on  the  feith  of  such  representation.  But  it  is 
not  a  bad  rule  that  a  person  who  makes  a  fraudulent  repre- 
sentation, which  is  intended  to  be  generally  circulated,  shall 
be  liable  to  any  person  injured  by  acting  upon  it  however 
remote  the  consequences  may  be.  If  the  rule  is  wnnig  it 
must  be  questioned  in  a  Court  of  AppeaL 

Pollock,  C.  B. — I  also  think  that  the  rule  must  be  dis- 
chaiged.  There  was  evidence  to  go  to  the  jury.  The 
defendant  acted  fraudulently,  and  made  representations  to 
the  committee  of  the  Stock  Exchange  with  a  view  to 
induce  persons  to  believe  the  existence  of  a  particular 
state  of  things  as  to  these  shares.  All  persons  buying 
shares  on  the  Stock  Exchange  must  be  considered  as  per- 
sons to  whom  it  was  contemplated  that  the  representation 
would  be  made.  I  am  not  prepared  to  lay  down,  as  a 
general  rule,,  that  if  a  person  makes  a  false  representation 
every  one  to  whom  it  is  repeated,  and  who  acts  upon  it, 
may  sue  him.  But  it  is  a  difiPerent  thing  where  a  director 
of  a  Company  procures  an  artificial  and  false  value  to  be 
given  to  the  shares  in  the  Company  which  he  professes  to 
offer  to  the  public.  Generally,  if  a  false  and  fraudulent 
statement  is  made  with  a  view  to  deceive  the  party  who 
is  injured  by  it,  that  affords  a  ground  of  action.  But  I 
think  that  there  must  always  be  this  evidence  against  the 
person  to  be  charged,  viz.  that  the  plaintiff  was  one  of 'the 
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pencNU  to  whom  he  cootemplated  that  the  repreeenlation 

should  be  made,  or  a  penon  whom  the  defendaDt  ought  to 

have  been  aware  he  was  iojuring  or  might  injure.     If  a 

director  of  a  Company,  ooe  of  the  persons  who  puts  the 

shares  forth  into  the  worid,  deliberately  adopts  a  scheme  of 

falsehood  and  fraud,  the  eflect  of  which  is  that  parties  buy 

the  shares  in  consequence  of  the  fSdsehood,  I  should  feel 

no  difficulty  in  saying  that  in  such  case  an  action  is  main- 

tmnable. 

Rule  diachaiged. 
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'EBT  for  goods  sold  and  delivered,  work  done  and  If  any  penon, 

,  by  ictutl 

materials  provided,  and  on  accounts  stated.  espr«utontor 

Pleas  (inter  alia). — Never  indebted  and  payment.  of  oondnct,  to 

Whereupon  issues  were  joined.  bimtclf  tbat 

At  the  trial,  before  Martin,  B.,  at  the  sittings  in  London  ^^^^^j^^ 

after  last  Michaelmas  Term,  it  appeared  that  in  1856  the  jj°^|JJ^^^^  ^ 

plaintiff,  a  lithc^raphic  printer,  took  into  his  employment  «n«greement 

one  Gover  to  superintend  the  printing  and  take  orders  for  u>d  ^stt  upon 

fncb  infereoeoa 

printing,  at  a  salary  of  3Ss*  a  week.    The  defendant  was  a  wbether  tbe 

former  intends 
tbat  be  tbonld 
do  10  or  not,  tbe  partT  niing  tbat  lannaffe,  or  wbo  b«s  so  condnoted  btmself,  eannot  afterwards 
gainsav  tbe  reasonable  inference  to  be  drawn  from  bis  words  or  conduct 

O.0  tbe  foreman  of  tbe  plaintiff,  a  litbograpbic  printer,  employed  by  bim  to  get  orders  for  print- 
ing, beinff  desirous  of  publisblng  certain  maps  ana  otber  worlds  for  bimself,  agreisd  witb  tbe  defend- 
ant,  a  publisber,  to  supply  maps,  &c.,  to  bim  to  be  sold  on  commission.  He  tben  entered  an 
order  as  from  tbe  defendant  in  tbe  plaintiff's  order  book.  Maps  and  otber  goods  were  supplied 
to  tbe  defendant  from  tbe  plaintin  *s  premises,  some  of  tbem  accompanied  by  delirery  notes 
requesting  tbe  defendant  to  receive  tbe  goods  from  tbe  plaintiff.  Receipts  to  tbe  same  eflect 
were  signed  br  tbe  defendant.  The  plaintiff  made  out  an  account  amounting  to  108/.,  cbarg. 
ing  tbe  defendant,  and  banded  it  to  G.,  wbo  sbewed  it  to  tbe  defendant.  Tbe  defendant 
accepted  bills  for  a  part  of  tbe  amount  of  tbis  account  and  gare  tbe  balance  in  casb  to  G.,  wbo 
banded  the  casb  ana  bills  to  tbe  plaintiff.  Other  gfoods  bemg  supplied,  tbe  plaintiff  sent  tbe 
invoice  of  tbem  to  the  defendant  charing  him  with  the  price.  The  defendant  applied  to  G. 
for  an  eiplanation,  and,  on  being  told  by  G.  that' it  was  a  mistake,  took  no  steps  to  mform  the 
plaintiff.  The  jury  found  that  the  defendant  did  not  authorise  G.  to  use  bis  name  in  ordering 
tbe  goods  ;  but  tbat  from  tbe  manner  in  which  tbe  defendant  bad  acted  tbe  plaintiff  believed 
tbat  be  was  selling  the  goods  to  tbe  defenduit.— JSMIt/,  tbat  tbe  defendant  was  liable  to  tbe 
plaintiff  for  the  price  of  tbe  goods. 
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1859.        publisher.     The  plaintiff  stated  that  the  first  order  on  the 

^"^•"^^      defendant's  account  came  from  Gover.  In  September,  1857, 

*•  the  plaintiff  made  out  an  account  aeainst  the  defendant, 

Abivotov.       1       .         . 

chaining  him  with  108/.  for  printing  maps,  and  gave  it  to 

Cover,  who  handed  the  account  to  the  defendant     Cover 

brought  the  plaintiff  two  bills,  one  for  30/.  and  the  other 

for  40/.,  and  the  balance  in  cash.   The  bills  when  produced 

appeared  to  be  drawn  by  the  plaintiff  and  accepted  by  the 

defendant :  they  were  duly  paid  at  maturity.     Afterwards 

some  more  printing  was  done  by  the  plaintiff,  who  also 

supplied  the  paper.     Some  of  the  goods  were  accompanied 

by  delivery  notes,  as  follows : — 

**  Mr.  Abington, 

"  Please  to  receive  50  *  Coloured  Panoramic  View,' 

300*  Panoramic  View.' 

"  From        William  Cornish.'* 

Corresponding  receipts  were  signed  by  the  defendant. 
In  other  instances  the  delivery  notes  were  from  Cover. 
The  plaintiff  said  that  he  did  not  supply  the  goods  on  the 
credit  of  Cover.  Cover  left  the  plaintiff  *s  service  in  March 
1858.  About  two  months  afterwards  the  plaintiff  called  on 
the  defendant  to  ask  him  when  it  would  be  convenient 
to  settle  his  paper  account  The  defendant  said  he  knew 
nothing  about  it.  The  plaintiff  asked  if  he  had  not  received 
the  paper  and  the  account  The  defendant  said  he  had 
had  no  transactions  with  the  plaintiff:  he  owed  the  money 
to  Cover.  He  admitted  that  he  had  received  the  invoice  of 
the  paper,  which  amounted  to  29/.,  and  produced  it.  This 
invoice  charged  the  defendant  as  debtor  to  the  plaintiff. 
The  plaintiff  said,  **  I  have  received  large  sums  of  money 
from  you."  The  defendant  said,  **I  have  received  Jai^ge 
sums  of  money  for  Cover,  and  handed  the  money  to  him." 
Cover  being  re-called  stated,  that  as  the  plaintiff  would  not 
allow  him  to  publish  himself,  he  told  the  defendant  he  was 
about  to  publish  a  Map  of  India,  and  that  as  the  plaiutiff 
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would  not  allow  him  to  have  it  printed  at  bis  oflSce  it  must 
be  entered  in  the  defendant's  name,  to  wbicb  tbe  defendant 
said  he  bad  no  objection,  and  he  accordingly  took  the  order* 
Gover  also  said  that  be  used  to  supply  paper  to  tbe  defend- 
ant and  to  produce  to  tbe  defendant  receipts  from  tbe 
plaintiff,  shewing  that  be  was  paying  ready  money. 

Tbe  defendant  stated,  that  in  1856  and  1857  Gover  bad 
applied  to  him  to  publish  various  works  and  maps  for  him- 
self, wbicb  tbe  defendant  agreed  to  on  receiving  tbe  usual 
commission,  and  that  be  had  paid  over  to  Gover  the  pro- 
ceeds of  tbe  sales  only  deducting  tbe  commission.  That 
on  receiving  the  invoice  for  tbe  paper  in  January  1858,  be 
asked  Gover  for  an  explanation.  Gover  said :  **  That  fool 
Cornish  has  been  making  out  invoices  himself  and  has 
charged  you  instead  of  me.  I  will  see  him  on  the  subject : 
be  will  at  once  see  that  it  is  an  error,  and  you  will  bear  no 
more  about  it"  The  defendant  said  that  be  was  satisfied 
with  this  explanation,  and  be  beard  no  more  about  it  till 
tbe  interview  with  tbe  plaintiff  above  mentionedi  Tbe 
defendant  said  that  Gover  bad  no  authority  to  pledge  bis 
credit  to  tbe  plaintiff.  It  was  not  disputed  that  as  between 
Gover  and  tbe  defendant  tbe  account  was  settled. 

Tbe  learned  Judge  suggested  that  a  count  in  trover 
should  be  added.  Tbe  defendant's  counsel  submitted  that 
there  was  no  evidence  of  a  conversion.  Tbe  learned  Judge 
asked  the  jury ;  first,  did  the  defendant  authorize  Gover  to 
use  bis  name  in  ordering  the  work  to  be  done  ?  Tbe  jury 
answered  this  question  in  the  negative.  Secondly:  was 
tbe  manner  in  wbicb  tbe  defendant  signed  tbe  receipts 
such  as  to  induce  the  plaintiff  to  think  that  be  was  buying 
tbe  goods  on  bis  own  account  ?  Tbe  jury  found  that  it 
was.  Upon  which  tbe  learned  Judge  directed  a  verdict 
to  be  entered  for  tbe  plaintiff,  reserving  le^ve  to  the  de- 
fendant to  move  to  enter  a  verdict  for  him. 
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Shee,  Seijt,  in  Hilary  Term  (Jan.  12),  obtained  a  rule 
to  enter  a  verdict  for  the  defendant,  on  the  ground  that 
there  was  no  evidence  to  support  the  plaintiff's  claim,  either 
on  the  record  as  it  originally  stood,  or  as  amended  by  the 
Judge  at  the  trial ;  that  the  Judge  had  no  power  to  add 
the  count  in  trover,  or  that  such  power  should  not  have 
been  exercised.  Or,  if  the  Court  should  think  that  the 
count  in  trover  was  properly  added,  why  the  plaintiff  should 
not  pay  to  the  defendant  such  costs  as  the  Court  should 
think  fit. 


Prentice  now  shewed  cause. — If  Gover  obtained  the 
goods  from  the  plaintiff  by  false  pretences  the  property  in 
them  remains  in  the  plaintiff,  and  he  is  entitled  to  recover 
in  trover.  But  the  plaintiff  is  entitled  to  a  verdict  on  the 
declaration  as  it  stood  originally.  Gover  was  a  foreman  in 
the  employment  of  the  plaintiff.  The  evidence  shews  that 
the  defendant  knew  who  he  was.  Gover  entered  orders  in 
the  order  book  which  purport  to  be  on  account  of  the  de- 
fendant The  defendant  received  the  goods,  and  so  con- 
ducted himself  as  to  induce  the  plaintiff  to  believe  that  he 
was  buying  the  goods  on  his  own  account  The  case  falls 
within  the  principle  laid  down  in  Pichard  v.  Sears  (a)  and 
Gregg  v*  WelU  (6),  that  <*  where  one  by  hb  words  or  con- 
duct vrilfuJfy  causes  another  to  believe  in  the  existence  of 
a  certain  state  of  things,  and  induces  him  to  act  on  that 
belief  so  as  to  alter  his  own  previous  position,  the  former  is 
concluded  from  averring  against  the  latter  the  existence  of 
a  different  state  of  things  as  existing  at  the  same  time." 
IBramtoett,  B. — I  am  not  sure  that  <' wilfully,"  in  the  rule 
referred  to,  means  anything  more  than  <<  voluntarily."]    To 

(a)  6  A.  &  £.  469. 

lb)  10  A.  &  £.  90.    See  also  Clarke  v.  Harit  7  H.  L.  633. 
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say  the  least,  the  defendant  acted  very  negligently,  if  not       1859. 
improperly.     In  Freeman  v.  Cooke  (a)  Parke,  B.,  in  deli-'     ^^^ 
vering  the  judgment  of  the  Court,  pointed  out  that  ^  if,  *• 

whatever  a  man's  real  meaning  may  be,  he  so  conducts 
himself  that  a  reasonable  man  would  take  the  representation 
to  be  true,  and  believe  that  it  was  meant  that  he  should  act 
upon  it,  and  did  act  upon  it  as  true,  the  party  making  the 
representation  would  be  equally  precluded  from  contesting 
its  truth ;  and  conduct  by  negligence  or  omission,  where 
there  is  a  duty  cast  upon  a  person  by  usage  of  trade  or 
otherwise  to  disclose  the  truth,  may  often  have  the  same 
effect"  [Pollock,  C  B* — Here  the  sending  of  the  invoice 
charging  the  defendant  says  distinctly,  **  Sir,  I  am  furnish- 
ing these  goods  on  your  account**]  In  Emgtford  v. 
Merry  (6)  the  delivery  order  was  obtained  by  fraud. 
[BramweU,  B. — That  case  was  not  put  by  the  defendant's 
counsel  on  the  ground  that  the  plainti£Bi  had  in  truth  licensed 
the  conduct  of  the  defendant] — The  count  in  trover  was 
properly  added*  [Martin,  B. — The  question  is,  whether  tiie 
plaintiff  ought  not  to  pay  all  the  costs  of  the  trial.  He 
gets  tiie  benefit  of  a  fresh  action  in  tort]  Assuming  tiiat 
trover  is  maintainable,  the  plaintiff  is  at  liberty  to  waive 
the  tort  and  sue  for  goods  sold  and  delivered :  FoUer  v. 
Stewart  (c),  SmUh  v.  Hodson  (<2). 

J.  J.  PoweU  (with  whom  was  LusK),  in  support  of  the 
rule. — First,  suppose  Cover  was  the  plaintiff's  agent  The 
plaintiff  has  been  paid :  he  received  the  bills  of  exchange 
through  Gover,  which  shews  that  Gover  was  the  authorized 
agent  of  the  plaintiff  to  receive  payments.  The  plea  of 
payment  was  therefore  proved,  because  it  was  shewn  that, 

(a)  2£xc]i.654.  {d)  4  T.  E.  211;  and  see  2 

(h)  1  H.  &  N.  503.  Smith's  Leading  Cases,  p.  100. 

(0  dM.  &Sel.  191. 
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1859.       as  between  Cover  and   the  defendant,  the  account  was 
^^^^      settled.     [Martin^  B, — To  sustain   the   plea  of  payment, 
»•  a  payment   to  Cover  as  agent  of  the  plaintiff  must  be 

shewn.]  Secondly,  suppose  that  Cover  was  dealing  as 
principal.  If  the  plaintiff  chooses  to  come  forward  and  say 
that  he  is  an  agent,  he  must  take  to  the  account  subject  to 
all  rights  against  Cover :  George  v.  Clagett  (n).  \^Bramu>eU9 
B. — Cover  had  no  right  to  receive  payments  for  the  plain- 
tiff. What  is  there  to  shew  that  the  plaintiff  acted  so  as 
to  hold  out  Cover  as  a  person  having  such  authority?] 
The  defendant  did  not  know  that  Cover  was  not  the  prin- 
cipal [Channel^  B.— I  suppose  you  would  say  he  was 
agent  for  all  purposes,  or  agent  for  none ;  if  he  was  agent 
for  all  purposes  the  rules  as  to  undisclosed  principals  apply.] 
The  plaintiff  was  not  induced  to  supply  the  goods  by  the 
signing  of  the  receipts. 

Pollock,  C.  B. — At  the  trial  the  jury  found  that  the 
defendant  so  conducted  himself  as  to  induce  the  plaintiff 
to  believe  that  he  was  dealing  with  the  defendant  There- 
fore the  rule  must  be  discharged.  My  brother  Martin  had 
some  doubt  whether  any  case  bad  gone  to  the  extent  of 
deciding  that  a  party  might  be  liable  where  he  had  no 
intention  of  creating  the  erroneous  impression,  and  gave 
the  plaintiff  liberty  to  amend  by  inserting  a  count  in  trover. 
But  we  are  all  of  opinion  that  the  plaintiff  is  entitled  to 
recover,  without  having  recourse  to  the  count  in  trover, 
under  the  count  for  goods  sold  and  delivered.  The  ground 
of  my  opinion  is  this : — The  jury  having  found  that  the 
defendant,  whether  intentionally  or  not,  led  the  plaintiff  to 
form  an  opinion  that  be  was  dealing  with  the  defendant, 
and  induced  him  to  furnish  goods  to  the  defendant,  the 
defendant  must  pay  him  for  them.     No  exception  is  taken 

(a)  7  T.  B.  359. 
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to  the  finding  of  the  jury.    In  the  course  of  the  proceed-       1859. 

ings  the  plaintiff  sent  an  invoice  to  the  defendant,  charging      ^T""'"*^ 

the  defendant  as  debtor  to  him  for  the  price  of  the  goods.  •- 

.         ^  Abihotoh. 

The  defendant  called  on  Gover  for  an  explanation.    Gover 

repliedy  **  That  fool  Cornish  has  been  making  out  invoices 
himself,  and  has  charged  you  instead  of  me."  The  send- 
ing of  the  invoice  was  equivalent  to  notice  that  the 
defendant  was  not  dealing  with  Gover,  but  with  the 
plaintiff.  If,  after  that,  the  defendant  chose  to  accept 
the  explanation  of  Gover,  when  he  ought  not  to  have 
been  satisfied  without  communication  with  the  plaintiff, 
he  must  take  the  consequences.  Lord  JVensleyddle^  in 
Freeman  v.  Cooke  (a),  commenting  on  the  earlier  case  of 
Pichard  v.  Sears  {b\  pointed  out  a  limitation  of  the  applica- 
tion of  the  rule ;  viz.  that  **  in  most  cases  to  which  the  doc- 
trine in  Pickard  v.  Sean  is  to  be  applied,  the  representation 
is  such  as  to  amount  to  the  contract  or  licence  of  the  party 
making  it."  No  doubt,  unless  the  representation  amounts 
to  an  agreement  or  licence,  or  is  understood  by  the  party 
to  whom  it  is  made  as  amounting  to  that,  the  rule  would 
not  apply ;  but  although  the  case  of  Freeman  v.  Cooke 
limited  the  application  of  the  rule  to  this  extent,  the  Court 
point  out  that  the  word  ''wilfully,"  in  the  rule  as  laid 
down  in  Pickard  v.  Sears^  means  nothing  more  than  ''  vo- 
luntarily." Lord  WengleydaUy  perceiving  that  the  word 
''  wilfully"  might  be  read  as  opposed  not  merely  to  **  invo- 
luntarily" but  to  ''unintentionally,"  shewed  that  if  the 
representation  was  made  voluntarily,  though  the  effect  on 
'the  mind  of  the  hearer  was  produced  unintentionally,  the 
same  result  would  follow.  If  a  party  uses  language  which, 
in  the  ordinary  course  of  business  and  the  general  sense  in 
which  words  are  understood,  conveys  a  certain  meaning, 

(a)  2  Exch.  654.  (h)  6  A.  &  E.  469. 

VOL.  lY. — N.  &  CO  BXCH. 
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1859.  he  cannot  afterwards  say  he  is  not  bound  if  another,  so 
CoaNisH  understanding  it,  has  acted  upon  it.  If  any  person,  by  a 
course  of  conduct  or  by  actual  expressions,  so  conducts 
himself  that  another  may  reasonably  infer  the  existence  of 
an  agreement  or  licence,  whether  the  party  intends  that  he 
should  do  so  or  not,  it  has  the  effect  that  the  party  using 
that  language,  or  who  has  so  conducted  himself,  cannot 
afterwards  gainsay  the  reasonable  inference  to  be  drawn 
from  his  words  or  conduct  In  the  present  case  the  plaintiff 
had  distinctly  given  notice  that  he  understood  that  the  de- 
fendant was  dealing  with  him.  The  defendant  gave  no 
answer.     He  ought  to  have  sent  back  the  invoice. 

Bramwell,  B. — The  question  is  whether  the  verdict  was 
satisfactory.  I  think  it  was  quite  right  It  is  a  strong  fact 
that  the  plaintiff  for  a  long  time  supposed  himself  to  be 
dealing  with  the  defendant.  When  this  was  brought  to  the 
attention  of  the  defendant  he  was  content  to  take  the  word 
of  the  servant  who  was  defrauding  his  master.  Taking  the 
finding  of  the  jury,  that  the  plaintiff  supposed  that  he  was 
dealing  vrith  the  defendant,  and  that  the  defendant's  .con* 
duct  was  such  as  reasonably  to  induce  that  belief,  then 
the  rule  referred  to  by  the  Lord  Chief  Baron  applies. 
The  rule  is,  that  if  a  man  so  conducts  himself,  whether 
intentionally  or  not,  that  a  reasonable  person  would  infer  that 
a  certain  state  of  things  exists  and  acts  on  that  inference,  he 
shall  be  afterwards  estopped  from  denying  it  That  being  so, 
there  was  a  prima  facie  case  against  the  defendant  I  am 
inclined  to  agree  with  Mr.  Powell  that  the  estoppel  applies 
to  the  entire  transaction.  But  the  case  is  not  in  the  dilemma 
presented  by  him,  that  Gover  bad  either  a  general  authority 
or  none  at  all.  He  may  have  had  a  partial  authority.  Mr. 
Powell  says  that  he  had  received  both  bills  and  money  for 
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the  plaintiff  in  settlement  of  the  former  account.     Now,  if       1959. 
the  defendant  had  handed  the  price  of  the  goods  in  money      ^^^17^ 
to  Grover  the  case  might  have  been  different ;  but  he  settled  *- 

the  amount  in  account  with  him  ;  and  there  is  no  ground 
for  saying  that  Cover  had  authority  to  do  that,  or  that  the 
plaintiff  so  conducted  himself  as  to  induce  the  defendant  to 
believe  that  be  had.  As  to  the  last  count,  1  think  that  if 
any  costs  have  been  occasioned  by  the  amendment  the 
defendant  ought  to  have  them. 

CuANMSLL,  B. — I  am  of  the  same  opinion.  My  brother 
Martin  is  satisfied,  and  I  agree  with  him  in  thinking  the 
finding  of  the  jury  right.  Applying  the  doctrine  enunciated 
in  Freeman  v.  Cooke  to  the  facts  of  the  present  case,  there 
was  clearly  evidence  to  support  the  count  for  goods  sold  and 
delivered.  Then,  taking  the  defendant  to  be  the  purchaser 
of  the  goods,  has  he  discharged  himself?  I  think  not 
Where  payment  to  an  agent  is  relied  upon  as  payment  to  a 
principal,  the  authority  of  the  agent  to  receive  payment  must 
beshewn.  Here  there  was  none  in  point  of  fact.  Ifanyistobe 
presumed  it  must  be  gathered  fix>m  what  wasdone  by  the  plain- 
tiff as  a  recognition  of  Governs  authority.  I  do  not  say  that, 
if  there  had  been  a  payment  to  Gover  in  money  or  by  bills, 
there  would  have  been  no  evidence  against  the  plaintiff  of 
his  authority  to  receive  payment  in  that  way.  But  there 
was  nothing  but  a  settlement  in  account  between  Gover 
and  the  defendant  It  is  unnecessary  to  consider  the  count 
in  trover.  It  appears  to  me  that  the  addition  of  that  count 
occasioned  no  expense  to  the  defendant,  and  is  no  ground 
for  the  allowance  of  any  costs.  It  occasioned  no  additional 
expense  at  the  trial,  nor  has  it  caused  any  here  to-day. 

Martin,  B. — There  is  no  reason  to  suppose  that  the 
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1869.       defendant  acted  otherwise  than  as  an  honest  man,  and  the 

)^^^      case  is  somewhat  hard  upon  him.     We  ought,  when  he  is 

o*  called  upon  to  pay  a  second  time,  to  see  that  he  is  clearly 

Abington*      ..     ,         t 

hable.  No  reflection  can  be  cast  on  the  plaintiff's  conduct ; 
there  was  no  negligence  or  misconduct  of  any  sort  on  his 
part.  Cover  was  taken  into  the  plaintiff's  employ  in  1857. 
He  dealt  with  Abington,  and  entered  the  transactions  in 
Cornish's  books  as  between  Cornish  and  Abington.  Cornish 
was  paid  by  two  bills  drawn  by  him  and  accepted  by  Ab- 
ington. It  was  communicated  to  Abington  that  he  was 
treated  as  the  buyer  of  the  goods.  He  takes  no  notice, 
except  by  communicating  with  Cover.  Abington  went  on 
dealing  with  Cover,  knowing  that  he  was  Cornish's  foreman, 
and  dealing  with  him  as  if  he  were  a  principal,  receiving  from 
time  to  time  articles  in  which  his  master  dealt  The  goods 
were  accompanied  by  delivery  notes  from  Cornish  which 
were  signed  by  Abington.  It  was  said  that  coming  from  a 
printer  or  publisher  the  delivery  notes  could  not  be  treated 
as  shewing  who  was  the  vendor.  But  witnesses  said  it 
would  be  quite  irregular  if  the  notes  did  not  shew  from 
whom  the  goods  really  came  as  owner.  In  other  cases 
the  party  estopped  has  intended  to  produce  the  false  im* 
pression.  Here,  however,  I  believe  that  the  defendant  did 
not  intend  to  produce  any  false  impression  on  the  mind  of 
the  plaintiff.  Then  it  was  said  that  the  goods  were  paid 
for.  But  the  defendant  never  paid  or  intended  to  pay  this 
debt,  of  which  he  was  ignorant 

Rule  discharged* 
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IN  THE  EXCHEQUER   CHAMBER 
{Appeal  from  the  Court  of  Exchequer.) 


1859. 


WiLLIAlfS  V.  SbUTH. 

TMaif  17. 
HIS  was  an  appeal  from  the  judgment  of  the  Court  of  Held  in  tho 
Exchequer,  making  absolute  a  rule  to  enter  the  verdict  chamber, 
for  the  defendant  pursuant  to  leave  reserved  at  the  trial.  |udraent 
(Reported  2  H.  &  N.  443).   The  case  stoted  on  appeal  was  ^J  E^^SSr, 
(so  far  as  material)  as  follows : —  that  the  Ut 

^  '  section  of 

This  was  an  interpleader  issue,  to  try  whether  thirteen  "Thf  Mer- 

*  "^  cantile  Law 

Steers  were,  on  the  9th  day  of  December,  1856,  the  property  Amendment 

Act.  loOOt 

of  plaintiff,  as  against  the  defendant,  an  execution  creditor  does  not  apply 
of  one  Daniel  Selwyn.     The  issue  was  tried  at  the  Spring  the  writ  of 
Assizes,  1857,  for  the  county  of  Gloucester,  before  Willes,  J.  been'ddirer^ 
Upon  the  trial  it  was  proved  that  a  writ  of  fi.  fe.,  at  the  ^^^^  jj^f ^ 
suit  of  the  defendant  against  the  said  Daniel  Selwyn,  issued  ^^  passed. 
on  the  24th  day  of  April,  1856,  for  an  amount  greater  than 
the  value  of  the  steers,  viz.  for  99/.  19«.  M,     On  the  9th 
day  of  May,  1856,  a  levy  was  made  on  the  goods  of  the 
said  Daniel  Selwyn  under  the  said  writ  and  the  sum  of 
2/.  10«.  was  realized  thereunder ;  and  the  said  writ  remained 
in  the  hands  of  the  sheriff  of  Gloucestershire  unexecuted 
and  unsatisfied  (save  as  aforesaid)  until  the  seizure  by  him 
of  the  steers  as  hereinafter  mentioned.     In  the  month  of 
June,  1856,  the  said  Daniel  Selwyn  purchased  the  steers, 
the  subject  of  the  said  issue,  and  had  such  steers  in  the 
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county  of  Gloucester  within  the  bailiwick  of  the  said  sheriff 
of  Gloucestershire^  and  liable  to  seizure  under  the  said 
writ  of  fi.  fa.,  in  the  said  month  of  June  1856.  On  the 
26th  day  of  August  following  the  steers  were  bought  by 
the  plaintiff  from  the  said  Daniel  Selwyn,  not  in  market 
overt  but  within  the  said  sheriff's  bailiwick.  On  the  9th 
day  of  December,  1856,  the  steers  were  seised  by  the 
sheriff  of  Gloucestershire,  within  his  bailiwick,  under  the 
said  writ  of  fi.  fa.  at  the  suit  of  John  Smith,  the  above 
named  defendant,  as  and  for  the  goods  of  the  said  Daniel 
Selwyn.  On  the  part  of  the  plaintiff  evidence  was  given 
that  he  purchased  the  cattle  for  a  valuable  consideration 
and  bona  fide. 

The  learned  Judge  left  the  question  to  the  jury,  who 
found  that  the  sale  was  bonft  fide,  and  thereupon  his  lord- 
ship directed  a  verdict  for  the  plaintiff,  reserving  leave  to 
the  defendant  to  move  to  enter  the  verdict  for  him,  on  the 
ground  that,  the  writ  of  fi.  &.  having  been  delivered  to  the 
sheriff  previously  to  the  passing  of  the  19  &  20  Vict,  a  97, 
the  first  section  of  that  statute  did  not  apply  to  the  present 
case. 

« 

Pigottf  Seijt.,  (£r.  James  with  him),  for  the  plaintiff. — 
The  writ  of  fi.fa.  not  having  been  executed  at  the  time  the 
19  &  20  Vict.  c.  97  passed,  the  plaintiff's  title  to  the  goods 
is  rendered  valid  by  the  first  section  of  that  Act.  The 
object  of  the  legislature  was  to  remedy  the  inconvenience 
of  a  bon&  fide  purchase  being  defeated  by  the  previous 
delivery  of  a  writ  of  fi.  fa.  to  the  sheriff.  At  common  law  a 
fi.  fa.  had  relation  to  its  teste,  and  bound  the  goods  from 
that  time.  This  relation  being  productive  of  .great  mischief 
to  purchasers,  the  29  Car.  2,  c  3,  s.  16,  enacted,  that  a 
writ  of  execution  should  only  bind  the  goods  from  the  time 
of  its  delivery  to  the  sheriff.      That  in  some  measure 
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remedied  the  miachie^  but  the  object  of  the  19  &  20  Vict 
c.  97»  8.  I,  was  to  put  an  end  to  all  inquiry  as  to  when 
the  writ  was  delivered  to  the  sheriff.  Unless  that  statute  be 
construed  as  applicable  to  cases  where  the  writ  has  been 
delivered  to  the  sheriff  before  it  passed,  great  inconvenience 
will  arise  finom  the  124th  section  of  the  Common  Law  Pro- 
cedure Act,  1852,  which  allows  writs  of  execution  to  be 
renewed  from  year  to  year  until  executed    It  is  dear  that 
the  attention  of  the  legislature  was  directed  to  the  time 
when  the  several  provisions  of  the  Act  should  take  efiect, 
for  the  3rd  section  uses  the  words,  '*  no  special  promise  to 
be  made  by  any  person  after  the  paering  of  this  Aet^  &c 
The  6th  section  enacts,  "  that  no  acceptance  of  any  bill  of 
exchange,  whether  inland  or  foreign,  made  after  the  Slst  of 
Decembeiv  1856,"  &c.  Again,  the  9th  section,  with  respect 
to  the  limitation  of  actions  for  merchants*  accounts^  uses 
the  words  ''after  the  passing  of  this  Act."    [Ootrcfer,  J.— 
When  does  the  4th  section  come  into  operation?]    It  is 
prospective  only.    [WilUamM^  J. — ^Tbe  difficulty  here  is  that 
the  writ  had  bound  the  goods  before  the  statute  passed; 
and  the  rule  is,  that  statutes^  must  not  be  construed  so  as  to 
defeat  vested  rights.]   The  construction  contended  for  does 
not  give  a  retrospective  operation  to  the  Act.  The  plaintiff 
acquired  a  title  to  the  goods,  subject  to  its  being  prejudiced 
by  the  writ  in  the  hands  of  the  sheriff.     The  Act  says  that 
the  title  shall  not  be  afRscted  by  that  circumstance.    The 
words,  ''no  writ  of  fi.  &•  riiall  prejudice  the  title  to  goods," 
mean  in  effect  that  no  bon&  fide  purchaser  need  search  the 
sheriff's  office  for  a  writ    A  fieri  fiicias  only  bound  the 
goods  as  against  the  debtor  and  those  claiming  under  him : 
it  might  be  defeated  by  a  sale  in  market  overt,  by  the 
execntion  of  a  subsequent  writ,  by  bankruptcy,  or  the 
removal  of  the  goods  from  the  county :  Payne  v.  Drewe  (a). 

(a)  4  last,  523.     • 
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The  property  in  the  goods  was  not  altered  by  the  delivery 
of  the  writ  to  the  sheriff:  Per  Litikdale,  J.,  in  Lucas  ▼. 
Nochelh  {a) ;  and  the  only  meaning  of  the  goods  being 
bound  was,  that  notwithstanding  a  sale  of  them  afterwards 
no  property  passed  to  the  parchaser:  Per  Parke,  B.,  in 
Harding  v.  Hall  {b).  [WtUiams^  J.,  referred  to  Jackson  ▼• 
Woolky  {cyi  The  10th  section  has  been  held  to  apply  to 
cases  where  the  cause  of  action  accrued  before  the  Act 
came  into  operation  and  the  action  is  commenced  after 
that  time :  Comtll  v.  Hudson  (cf).  In  Thompson  ▼.  Waiik' 
man  (e),  Kwdersley,  V.  C.^  construed  the  14th  section  as 
having  a  retrospective  operation.  [WiOes,  J. — That  inter* 
pretation  was  overruled  in  Jackson  v.  Woolky  (e).]  There 
are  other  instances  in  which  a  retrospective  effect  has  been 
given  to  new  statutes :  Towler  v.  Chalterton  {/),  Freeman 
V.  Moyes{g), 

Macnamara  appeared  for  the  defendant,  but  was  not 
called  upon  to  argue. 

Erle,  J. — I  am  of  opinion  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed.  The  1st  section  of  the 
19  &  20  Vict.  c.  97  has  no  retrospective  effect  in  respect  of 
writs  delivered  to  the  sheriff  before  that  Act  passed.  The 
words  of  the  section  are,  **  that  no  writ  of  fieri  facias  or 
other  writ  of  execution,  and  no  writ  of  attachment  against 
the  goods  of  a  debtor,  shall  prejudice  the  title  to  such 
goods  acquired  by  any  person  bon&  fide  and  for  a  valuable 
consideration  before  the  actual  seizure  or  attachment  thereof 
by  virtue  of  such  writ,  provided  such  person  had  not,  at  the 

(a)  1  CI.  &  F.  438.  474.  («)  3  Drew.  628. 

lb)  10  M.  &  W.  42.  47.  (/)  6  Bing.  258. 

(c)  8  £.  &  B.  784.  {g)  1  Adol.  &  £.  338. 
{d)  8  E.  &  B.  429. 
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time  be  acquired  such  title,  notice  that  such  writ,  or  any 
other  writ  by  virtue  of  which  the  goods  of  such  owner 
might  be  seized  or  attached,  had  been  delivered  and  re- 
mained unexecuted  in  the  hands  of  the  sheriff,  undersheriff 
or  coroner.*'  I  have  entertained  some  doubt,  because  I 
thought  that  the  intention  of  the  statute  was  to  validate  all 
purchases  from  the  time  of  its  passing;  and  if  the  language 
bad  been,  '*  that  all  purchases  shall  be  valid,  notwithstand- 
ing a  writ  of  fieri  facias  has  been  delivered  to  the  sheriff,'* 
I  should  have  been  of  opinion  that  purchases  would  be 
validated  although  the  writ  was  delivered  to  the  sheriff 
before  the  Act  passed.  But  the  words  of  the  statute  are, 
''no  writ  shall  prejudice  the  title  to  such  goods;"  and, 
according  to  the  general  rule  of  construction  laid  down  in 
Moon  V.  Durden  (a),  a  statute  is  not  to  have  a  retrospective 
operation  unless  the  intention  is  clear  and  express.  We 
gave  great  consideration  to  this  subject  in  the  Court  of 
Queen's  Bench,  because  Vice  Chancellor  Kinderaley^  in 
Thompson  v.  fFaithman  (&),  gave  to  the  14th  section  a 
retrospective  effect,  and  in  deference  to  a  Court  of  co- 
ordinate jurisdiction  the  judgment  of  the  Court  of  Queen*s 
Bench  in  Jackson  v.  WooUey  was  in  accordance  with  that 
view ;  but  all  the  Judges  were  of  the  opinion  which  was 
afterwards  affirmed  in  the  Court  of  Error.  We  are  bound 
by  the  decision  of  that  Court  in  Jackson  v.  Woolley,  and 
consequently  the  judgment  of  the  Court  of  Exchequer  in 
this  case  must  be  affirmed. 

WiLLiAifs,  J. — I  am  of  the  same  opinion.  The  fi.  fa. 
had  begun  to  operate  before  the  statute  passed,  and  was  in 
full  vigour  at  that  time.  We  cannot  give  the  statute  a 
retrospective  effect,  so  as  to  deprive  the  defendant  of  any 
right  he  possessed  under  his  writ. 

(a)  2  Exch.  22.  (6)  3  Drew.  628. 
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Cbokpton^  J. — I  am  of  the  same  opinion.  In  Jackson 
V.  WooUey  the  Court  of  Queen's  Bench  were  unanimous  in 
giving  the  Act  the  construction  afterwards  put  upon  it  in 
the  Court  of  Error;  but  they  thought  that,  out  of  deference 
to  the  Vice  Chancellor,  they  ought  to  give  judgment  in 
accordance  with  his  view. 

Cbowdbr,  J. — ^I  think  that  the  principle  acted  on  in 
Jackson  V.  WooUey  with  respect  to  the  14th  section  is  equally 
applicable  to  the  Ist  section.  I  entirely  agree  widi  the 
language  of  RolfCi  B.,  in  Moon  v.  Burden  (a),  where,  refer* 
ring  to  the  general  rule  stated  by  Lord  Coke  (6),  **  Nova 
constitudo  futuris  formam  imponere  debet,  non  prseteritis,** 
he  says,  ''and  the  principle  is  one  of  such  obvious  conve- 
nience and  justice  that  it  must  always  be  adhered  to  in  the 
construction  of  statutes,  unless  in  cases  where  there  is 
something  on  the  face  of  the  enactment  putting  it  beyond 
doubt  that  the  legislature  meant  it  to  operate  retrospec- 
tively." Here,  so  far  from  that  being  the  case,  it  seems  to 
me,  from  the  very  language  of  the  1st  section,  that  it  was 
meant  to  operate  prospectively  only. 

WiLLEs,  J.,  and  Hill,  J.,  concurred. 

Judgment  aflSrmed. 

(a)  2  Ezch.  22,  33.  (h)  2  Ixut.  292. 
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IN   THE  EXCHEQUER   CHAMBER. 
{Appeal from  the  Court  of  Exchequer.) 


Phillips  v.  Natlor  and  Others.  ifor  17. 

JL  HIS  was  an  appeal  against  the  judgment  of  the  Court  On  the  24th 
of  Exchequer  making  absohite  a  rule  to  enter  the  verdict  the  plaintiff 
for  the  defendants,  pursuant  to  leave  reserved  at  the  trial  ^'^abuik'. 
The  pleadings  and  facts  filly  appear  in  the  report  of  the  JJ^e  he  owed* 
case  in  the  Court  below  (3  H.  &  N.  14).  ^^^  poor-rate., 

^  '  and  on  the 

31 8t  January 
he  was  assened 

D.  D.  Keane,  for  the  plaintiff  (a). — There  was  evidence  to  a  third  rate. 

'^  .  On  the  6th 

of  malice.     The  power  given  bj  the  12  &  13  Vict.  c.  14  to  February  he 

.  ,       _  ^  ^  obtained  a 

parish  officers  to  enforce  payment  of  poor  rates  was  meant  protection, 

.  a^.  •  If*        under  the 

to  be  exercised  against  contumacious  persons,  who,  being  1 12th  section 
able,  refuse  to  pay  their  rateis.     It  is  in  the  discretion  of  rop^Uw 
parish  officers  whether  they  will  enforce  payment  of  a  rate,  $^]?'^849 '**" 
and  if  they  decline  to  do  so,  no  indictment  will  lie  acrainst  !;**^  ?*•  ?*\ 

•'  °  March,  which 

protection  was 
extended  to  the  7th  April.  On  the  5th  liaroh  all  his  goods  were  sold.  In  February,  the  rates 
were  demanded  of  him  by  one  of  the  defendants,  who  was  assistant  overseer,  and  a  notice  was  left 
for  payment  in  ten  days,  or  legal  proceedings  would  be  taken  to  enforce  them.  On  the  13th 
February  the  same  defendant  applied  to  the  justices  and  obtained  a  summons  in  the  usual  form, 
requiring  the  plaintiff  to  appear  before  them  for  the  non-payment  of  the  rates.  The  plaintiff 
wrote  upon  the  summons  that  his  soods  were  under  the  protection  of  the  Court  of  Bankmptcj, 
and  the  rates  would  be  paid  out  oftbe  estate,  and  left  it  at  the  defendant's  house.  The  plamtiff 
did  not  appear  before  the  justices,  and  they  granted  the  usual  distress  warrant.  This  was 
returned  nulla  bona,  and  on  the  !6th  March  a  warrant  was  issued  by  the  justices  commanding 
another  of  the  defendants,  a  constable,  to  arrest  the  plaintiff  and  keep  him  in  gaol  for  one  month, 
unless  the  rates  were  sooner  paid.  On  the  16th  March  the  constable  arrested  him,  when  he 
produced  his  protection  and  was  released.  On  the  23rd  March  he  was  again  arrested,  and  kept 
m  custody  until  the  7th  of  April,  when  he  was  discharged  by  order  of  a  Commissioner  of 
Bankruptcy. — Hdd,  in  the  Ezrnequer  Chamber  (affirming  the  judgment  of  the  Court  of  Ex- 
chequer), that  there  was  no  want  of  reasonable  and  probable  cause  for  the  arrest  and  no  evidence 
of  malice. 

(a)  Before  Erie,  J.,  WUUamt^  J.,  Crowder,  J.,  Crompton^  J.,  WUles^  J., 
and  UiU,  J. 
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tbem.     Here  the  defendants,  with  full  knowledge  of  all  the 
facts,  caused  the  plaintiff  to  be  imprisoned.     There  was  no 
«•  object  to  be  attained  by  the  imprisonment  except  some  purpose 

of  their  own.  There  was  also  a  want  of  reasonable  and  pro- 
bable cause.  Hope  ▼•  Fenner  (a)  shews  that,  in  considering 
whether  or  not  there  is  want  of  reasonable  and  probable 
cause,  regard  must  be  had  to  the  siurounding  circumstances 
and  to  the  law,  and  not  merely  to  what  was  operating  on 
the  mind  of  the  party.  The  112th  section  of  The  Bankrupt 
Law  Consolidation  Act,  1849,  is  interposed  between  the  act 
of  the  magistrates  in  granting  the  warrant  of  commitment 
and  the  act  of  the  defendants  in  putting  it  in  force.  The 
section  does  not  prohibit  the  is|uing  of  a  warrant,  but  only 
an  arrest  under  it  The  warrant  was  in  the  nature  of  civil 
process,  and  the  defendants  should  have  abstained  from 
executing  it.  It  was  no  more  mandatory  than  an  order 
for  the  removal  of  a  pauper,  as  to  which  the  overseers  have 
a  discretion.  The  112th  section  relates  to  arrest  by  a 
creditor,  the  113th  to  arrest  by  an  officer.  The  creditor 
is  prohibited  from  arresting ;  the  officer  may  arrest,  but  he 
is  bound  to  discharge  on  production  of  the  bankrupt's  pro- 
tection. Lloyd  V.  Heaihcote  {b)  and  Ex  parte  The  Church- 
wardens and  Overseers  of  tlie  Parish  of  Burwash  (c)  are 
authorities  that  the  overseers  are  creditors  in  respect  of  a 
poor  rate,  and  may  prove  it  under  a  commission  in  bank- 
ruptcy. It  is  alleged  that  at  all  events  the  plaintiff  was 
liable  to  be  arrested  for  the  rate  which  became  due  after 
his  bankruptcy,  and  the  case  of  Grace  v;  Bishop  (d)  is  relied 
on.  Reference  was  there  made  to  Darky  v.  Baugham  {e\ 
where  it  was  held  that  a  bankrupt  could  not  be  arrested  on 
a  bill  of  exchange,  which  became  due  after  his  bankruptcy 

(a)  2  C.  B.  N.  S.  387.  (d)  11  Exch.  424. 

(&)  2  Brod.  &  B.  368.  \e)  5  T.  R.  209. 

(c)   1  L.  M.  &  P.  60. 


KASTEB  VACATION,    22   VICT. 


567 


during  the  time  allowed  him,  by  the  5  Geo.  2,  c.  30,  s.  6,       1859. 

for  attending  the  Commissioner  to  be  examined ;  and  the     ^^^~^^ 

Court  seemed  to  have  considered  that  in  that  case  the  debt      ^,  v. 

Natlor. 

was  proveable  under  the  commission,  whereas  the  power 
to  prove  such  a  debt  was  first  given  by  the  49  Geo.  3, 
c.  126,  8.  9.  It  is  true  that  in  this  case  the  debt  arises 
from  the  obligation  which  the  law  casts  on  the  parish 
officers  of  making  a  rate ;  but  the  164th  section  of  The 
Bankrupt  Law  Consolidation  Act,  1849^  enables  ''every 
creditor  of  the  bankrupt"  to  prove  under  the  fiat  whether 
his  debt  arises  from  contract  or  is  created  by  operation  of 
law.  It  is  sufficient  that  the  debt  is  demandable  at  the 
time  of  proof. — He  ako  referred'to  the  17  Geo.  2,  c.  3,  s.  1, 
and  17  Gea  2,  c.  38,  s.  12. 

Couch  appeared  for  the  defendants,  but  was  not  called 
upon  to  argue. 

Erle,  J. — ^We  are  all  of  opinion  that  the  judgment  of 
the  Court  below  ought  to  be  affirmed.  The  inquiry  to 
which  our  attention  has  been  directed  is  more  to  the  due 
appreciation  of  the  evidence  than  as  to  laying  down  any 
principle  of  law.  The  action  is  brought  by  the  plaintiiF, 
from  whom  three  poor-rates  were  due,  against  the  parish 
officers  for  what  they  did  in  endeavouring  to  enforce  pay- 
ment of  the  rates ;  and,  unless  they  acted  maliciously  and 
without  reasonable  and  probable  cause,  the  first  count  can- 
not be  supported.  I  cannot  find  any  evidence  of  malice, 
or  that  the  defendants  acted  from  a  corrupt  motive,  and  the 
plaintiff  could  only  succeed  if  he  proved  an  absence  of 
reasonable  and  probable  cause,  which  would  be  some  evi- 
dence of  acting  maliciously.  The  rates  were  due  firom  the 
plaintiff,  and  the  parish  officers  only  applied  to  the  proper 
tribunal  of  the  county,  the  magistrates,  to  exercise  the 
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power  of  the  law  in  enforcing  payment.     It  should  be 
observed  that  parish  officers  are  different  from   ordinary 
t>.  creditors,  who  try  to  obtain  payment  of  a  debt  for  the 

benefit  of  themselves.  Parish  officers  seek  no  benefit  to 
themselves  but  act  in  discharge  of  their  duty  to  the  rate- 
payersy  who  would  suffer  in  case  of  their  neglect.  The 
defendants  go  to  the  magistrates,  who  order  the  plaintiff  to 
be  summoned  to  shew  cause  why  he  does  not  pay  the  rates. 
The  plaintiff  chooses  to  take  no  notice  of  the  summons, 
but  leaves  the  magistrates  to  enforce  payment  by  due  course 
of  law.  The  m^strates  issue  a  distress  warrant,  which  is 
returned  nulla  bona;  and  then,  as  authorized  by  statute, 
they  issue  a  warrant  to  take  the  body  of  the  plaintiff;  and 
that  is  placed  in  the  hands  of  the  defendants.  So  far  it  is 
impossible  to  maintain  that  the  defendants  acted  without 
reasonable  and  probable  cause,  since  they  acted  in  dis- 
charge of  their  duty  and  under  the  sanction  of  the'  magis- 
trates. Then  can  it  be  said  that  they  acted  without  reason- 
able and  probable  cause  in  enforcing  the  warrant?  It  is 
contended  that  the  sum  due  for  the  rates  was  a  debt,  and 
that  parish  officers,  like  other  creditors,  ought  to  prove 
under  the  bankruptcy.  We  abstain  frt)m  giving  any  judg* 
ment  on  that  point,  because  it  is  not  necessary  for  the  deci- 
sion of  the  case,  the  question  being  whether  the  defendants 
acted  without  reasonable  and  probable  cause.  It  is  con- 
tended that  they  have,  because  it  is  assumed  that  they 
knew  that  a  poor-rate  is  proveable  under  a  bankruptcy,  and 
therefore  that  the  12  &  13  Vict  c  106,  ss.  112,.  113,  gave 
protection  to  a  person  declared  bankrupt ;  but,  having  heard 
the  argument  of  the  plaintiff's  counsel,  we  think  that  the 
parish  officers  cannot  be  said  to  have  acted  without  reason- 
able and  probable  cause  because  they  had  not  formed  a 
clear  opinion  upon  a  matter  which  an  astute  lawyer  took 
considerable   time  to  enforce  upon   the  Court     On  the 
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whole,  therefore,  we  are  of  opinion  that  there  was  no  evi- 
dence of  a  want  of  reasonable  and  probable  cause,  and  no 
evidence  of  malice,  and  the  judgment  of  the  Court  below 
must  be  affirmed.  I  might  say  that  there  are  other  objec- 
tions to  this  action,  but  it  is  sufficient  to  state  the  grounds 
I  have  mentioned. 

Judgment  affirmed. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer,) 


Hendersox  V,  Elisabeth  Broomhead. 

XIjRROR  on  a  bill  of  exceptions. — The  declaration  stated, 
that  the  defendant  falsely  and  maliciously  composed  and 
wrote  and  published  of  and  concerning  the  plaintiff,  in 
relation  to  his  calling  as  an  attorney's  clerk,  and  in  relation 
to  his  conduct  while  he  was  clerk  to  one  Henry  Broomhead, 
who  was  the  husband  of  the  defendant,  in  a  paper  purport- 
ing to  be  an  affidavit  by  the  defendant  in  an  action  wherein 
Ellen  Winter,  executrix  of  the  last  will  and  testament  of 
the  said  Henry  Broomhead,  was  plaintiff  and  the  defendant 
in  this  action  was  the  defendant,  in  the  words  and  figures 
following: — <*  I,  Elizabeth  Broomhead,  &c.,  make  oath  and 
say :  1.  That  the  exhibit  marked  A  is  a  copy  of  the  writ  of 
summons  in  this  action,  and  that  there  are  no  particulars 
of  the  goods  and  chattels  indorsed  therein.  2.  That  this 
action  is  brought  by  the  plaintiff  (meaning  the  said  Ellen 
Winter),  as  executrix  of  my  late  husband  Henry  Broomhead, 
to  recover  goods,  household  furniture,  &&,  as  alleged  in  the 
declaration  in  this  cause.     3.    That  I  have   never  been 


Afay  18. 


No  action  lies 
against  a  party 
who,  in  the 
course  of  a 
cause,  makes 
an  affidaTit  in 
support  of  a 
summons  taken 
out  in  such 
cause,  which 
is  scandalous, 
false  and 
malicious, 
though  the 
person  scanda- 
lised, and  who 
complains,  is 
not  a  party 
to  the  cause. 
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1859.        served  with  any  demand  or  particulars  of  the  goods  for 

•u^v--^       which  this  action  is  brought.     4.  That  my  said  hasband 
Hbnde&son  °  "^ 

o.  cohabited  with  the  said  Ellen  Winter  for  a  long  time  prior 

Bboomhbad. 

to  his  death  at  Sandon  Place>  during  which  time  I  resided 

with  my  daughter,  £.  M.  Ward,  apart  from  my  husband. 
5.  That  my  husband,  a  few  weeks  before  his  death,  turned 
the  plaintiff  (meaning  the  said  Ellen  Winter)  out  of  the 
house  at  Sandon  Place,  and  at  the  repeated  and  urgent 
solicitations  of  my  husband,  who  was  then  on  his  death  bed 
and  was  desirous  of  becoming  reconciled  to  me  and  to  his 
children,  I  removed  with  my  said  children  to  the  house  in 
Sandon  Place,  and  remained  with  my  husband  till  his  death 
which  took  place  on  the  28th  of  July  last.  6.  That  my 
husband  being  in  a  dying  state  repeatedly,  in  the  presence 
of  myself  and  children,  requested  his  clerk,  Thomas  Hen- 
derson (meaning  the  plaintiff),  to  go  down  to  his  office  and 
destroy  the  will  he  had  made  in  favour  of  the  said  plaintiff 
(meaning  the  said  Ellen  Winter),  and  to  make  another  in 
favour  of  his  family,  &c.  7.  That  the  draft  of  such  will 
was  subsequently  found  to  be  in  the  handwriting  of  Thomas 
Henderson  (meaning  the  plaintiff).  8.  That  the  said 
T.  Henderson  made  several  pretences  for  not  destroying 
the  said  will,  and  delayed  the  making  of  the  fresh  will. 
9.  That  at  the  request  of  my  said  husband,  who  doubted 
the  integrity  of  the  said  T.  Henderson,  I  sent  a  telegram 
to  my  son,  Henry  Broomhead,  to  come  to  Sheffield  and 
receive  his  father's  last  instructions,  but  my  husband  expired 
before  he  arrived.  10.  That  the  said  plaintiff  (meaning 
the  said  Ellen  Winter)  has  resided  with  the  said  T.  Hen- 
derson (meaning  the  plaintiff)  since  my  husband's  death, 
&c.  11.  That  when  I  left  the  house  in  Sandon  Place,  I  took 
away  what  furniture  I  was  advised  I  was  entitled  to  remove, 
and  no  more.  12.  That  I  do  not  know  for  what  specific 
goods  and  chattels  the  plaintiff  is  proceeding,  and  I  am 
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advised  that  I  cannot  safely  proceed  with  my  defence  till        1859. 

such  particulaiiB  are  given.     13.  That  I  am  advised  and    _>^^^^ 

believe  that  I  have  a  irood  defence  to  this  action  on  the  «• 

.  °  Bboombsao. 

merits."  The  defendant  thereby,  amongst  other  things, 
intending  and  meaning  that  the  said  Henry  Broomhead 
had  requested  the  plaintiff  to  destroy  the  said  will  of  the 
said  Henry  Broomhead  to  the  end  th&t  the  same  might  be 
thereby  cancelled,  and  that  the  plaintiff  had  purposely  and 
fraudulently  and  dishonestly,  and  with  a  view  of  preventing 
the  said  will  from  being  cancelled,  and  with  a  view  of 
thereby  benefiting  the  said  Ellen  Winter,  and  of  prejudicing 
the  defendant  and  her  family,  contrary  to  the  wish  and 
intention  of  the  said  Henry  Broomhead,  delayed  to  destroy 
the  said  will  of  the  said  Henry  Broomhead  in  his  lifetime, 
and  delayed  to  prepare  for  the  said  Henry  Broomhead  in 
his  lifetime  another  will,  in  favour  of  the  defendant's  family, 
in  order  that  the  said  Henry  Broomhead  might  execute  the 
same  in  due  form  of  law,  and  so  devise  and  bequeath  his 
property  to  the  defendant's  family  instead  of  to  the  sidd 
Ellen  Winter ;  and  that  the  plaintiff  had  made  fiilse,  fraudu- 
lent and  dishonest  pretences  to  the  said  Henry  Broomhead 
for  not  destroying  his  will;  and  that  the  said  Henry 
Broomhead  doubted  the  integrity  of  the  plaintiff,  &c. ; 
whereby,  &c. 

Pleas. — First :  Not  guilty.  Secondly :  That  the  alleged 
libel  is  true. 

Whereupon  issues  were  joined. 

Afterwards,  on  the  11th  day  of  August,  1858,  at  Liver- 
pool, before  Sir  Samuel  Martin,  Knight,  &c.,  c^me  the 
parties,  &c. ;  and  the  jury,  &c.,  as  to  the  first  issue  within 
joined,  say  that  the  defendant  is  not  guilty,  and  thereupon 
the  jury  were  discharged  from  giving  any  verdict  as  to  the 
second  issue,     llie  plaintiff  assigned  error  upon  the  record 
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and  bill  of  exceptions.      The  defendant  alleged  that  there 
was  no  error  therein. 
9'  The  bill  of  exceptions  stated  that,  to  maintain  the  issue 

Broom  HEAD.  "^ 

above  joined,  the  plaintiff  proved  that,  at  the  times  in  the 
declaration  mentioned,  he  was  an  attorney's  clerk,  and  that 
one  Henry  Broomhead  formerly  was  an  attorney  and  prac- 
tised at  Sheffield :  that  the  plaintiff,  for  a  long  time  before 
and  at  the  death  of  Henry  Broomhead,  was  the  confidential 
clerk  of  Henry  Broomhead :  that  the  said  Henry  Broom- 
head died  on  the  28th  of  July»  1857,  having  first  duly  made 
his  will,  whereby  he  appointed  Ellen  Winter  executrix,  and 
that  the  defendant  was  the  widow  of  Henry  Broomhead; 
but  that  she  had  lived  separate  and  apart  from  him  for 
many  years  before  his  death:  that  on  the  31st  of  July, 
1857,  the  defendant  caused  a  caveat  to  be  entered  in  the 
proper  Court  against j^pbate  of  the  said  will  being  granted 
to  Ellen  Winter:  that  on  the  31st  of  December,  1857,  an 
agreement  was  entered  into  between  W.  Unwin,  acting  as 
solicitor  for  the  defendant  and  by  her  authority,  and  H. 
Anderson,  acting  as  solicitor  for  Ellen  Winter  and  by  her 

authority,  as  follows: — 

"  Mem.  31  Dec.  1857. 

**Be  Broomhead,  deceased. — In  order  to  end  all  disputes, 

&C.,  between  the  executrix  Ellen  Winter  and  the  next  of  kin 

of  Henry  Broomhead,  deceased,  it  is  agreed  (inter  alia)  that 

the  will  shall  be  proved  in  solemn  form :  that  the  next  of 

kin  shall  offer  no  opposition :  that  Ellen  Winter  shall  pay 

to  Mrs.  Broomhead  700/. 

Signed     "  W.  Unwin. 

"Henry  Anderson." 

That  before  the  signing  of  such  agreement,  on  the  16th 
of  September,  1857,  EUen  Winter,  as  executrix  of  Henry 
Broomhead,  had  commenced  the  action  in  the  declaration 
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mentioned,  and  on  the  2 let  of  Jone,  1858,  declaimed  in  the 

said  action  against  the  defendant  in  trover  and  detinue  for 

the  goods  of  the  plaintiff  as  executrix.     That  on  the  25th  v. 

Broomhkad. 

of  June,  the  defendant  caused  to  be  issued  out  of  the 
Court  a  summons  for  particulars  of  the  goods  and  chattels 
claimed  in  the  declaration.  In  support  of  the  summons, 
the  defendant  swore  and  signed  the  affidavit  set  out  in  the 
declaration,  and  afterwards  the  same  was  delivered  to  the 
attorney  for  the  purpose  of  being  used,  and  the  same  was 
used  by  the  defendant's  attorney  in  support  of  the  said 
summons.  That  the  summons  was  heard  before  Bramwell^ 
B.,  when  the  attorney  for  the  defendant,  as  her  agent,  pro* 
duced  and  read  aloud  the  said  affidavit  On  reading  the 
affidavit,  and  hearing  the  attomies  on  both  sides,  Bramwell, 
B.,  made  an  order  that  particulars  of  the  goods  for  which 
the  action  was  brought  should  be  delivered  to  the  defendant. 
The  plaintiff  acted  as  clerk  to  the  plaintiff's  attorney  in  the 
action  of  ffinter  v.  Broamhead,  and  had  the  management 
thereof^ 

The  plaintiff,  for  the  purpose  of  establishing  his  cause  of 
action,  and  to  entitle  himself  to  the  verdict  of  the  jury  on 
the  issue  first  joined  between  the  parties,  offered  to  give  evi* 
dence  that  the  matters  contained  in  the  alleged  libel,  so  fiir 
as  they  related  to  himself,  were  &lse,  and  that  at  the  time  of 
the  composing  of  the  alleged  libel,  and  from  thence  to  the 
time  of  the  same  being  read  and  used  as  aforesaid,  the  de-* 
fendant  well  knew  the  same  were  false.  Whereupon  the 
said  Justice  refused  to  receive  such  evidence  for  the  purpose 
above  mentioned,  and  directed  the  jury  that  it  was  not 
admissible  for  that  purpose,  although  it  would  be  admissible 
for  the  purpose  of  enhancing  the  damages  in  the  event 
of  the  plaintiff  having  a  lawful  cause  of  action  against  the 
defendant;  and  the  said  Justice  directed  the  jury  that  the 
composing  and  publishing  the  said  alleged  libellous  matter 

pp  2 
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1859.       ^n  manner  aforesaid  was  not  a  legal  subject-matter  of  this 

^^'^'"'''^^      action.     Whereupon  the  counsel  for  the  pliuntiff  made  his 

«•  exception,  &c. 

Bbocmhead.  * 

T.  Jones  (with  whom  was  &  Temple)  argued  for  the 
plaintiff  (a). — The  evidence  was  admissible.  The  object  of 
it  was  to  shew  that  the  defendant  was  actuated  by  express 
malice,  and  that  the  matter  of  the  libel  was  utterly  false 
— a  mere  invention  of  the  defendant,  without  any  sort  of 
foundation.  It  is  not  disputed  that,  as  regards  the  parties 
to  a  suit,  neither  can  maintain  an  action  against  the  other 
in  respect  of  a  false  allegation  in  a  proceeding  had  between 
them.  In  such  cases  the  rule  that  an  action  shall  not 
grow  out  of  an  action  applies.  But  there  is  no  case  which 
decides  that  an  action  will  not  lie,  though  the  libel  is  made 
in  the  course  of  a  judicial  proceeding,  where  the  party  com- 
plaining is  a  stranger,  when  there  is  malice  in  fact,  an  indirect 
motive  on  the  part  of  the  libeller,  and  the  libel  is  wholly 
irrelevant  In  the  present  case  the  summons  was  for  parti- 
culars. In  support  of  that  summons  the  defendant  made 
an  affidavit  that  the  now  plaintiff  had  behaved  himself  in  a 
treacherous  way.  That  was  not  material  to  the  question 
whether  the  defendant  in  the  action  of  Winter  Y.Broomhead 
was  entitled  to  particulars.  Bromage  v.  Prosser  {b)  shews 
that  where  the  publication  of  the  libellous  matter  is  prima 
facie  excusable,  evidence  of  ill-will  and  malice  in  fact  may 
be  given.  The  existence  or  non-existence  of  such  malice 
in  fact  is  the  basis  of  the  distinction  between  privileged 
and  unprivileged  communications.  There  is  neither  neces- 
sity nor  any  ground  of  convenience  for  holding  that  a  party 
to  an  action  may,  in  the  course  of  such  action,  publish 
slanders  on  third  persons  with  impunity.     In  Hodgson  y. 

(a)  Before  Erle^  J.,  Williams,      and  Willes,  J. 
jr.,  Cromptott,  J.,    Crowder,    J.,  (b)  4  B.  &  C.  247. 
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Scarlett  (a)  it  was  held  that  an  action  does  not  lie  against 

a  barrister  for  words  spoken  by  him  as  counsel  in  a  cause, 

pertinent  to  the  matter  at  issue.    It  was  not  aivued  that  «• 

*^  ....  Bboomhead. 

the  words,  being  used  in  the  course  of  a  judicial  proceeding, 

were  privileged.     Had  that  been  the  case,  the  inquiry  as 
to  their  relevancy  would  have  been  out  of  place.     An 
affidavit,  or  a  speech  by  a  party  to  the  cause  stands  on  the 
same  footing  as  a  speech  by  counsel.  In  Buckley  v.  fFood(b) 
it  was  resolved  that  for  words  not  examinable  in  the  Court 
in  which  they  are  publbhed  an  action  lies,  for  that  cannot 
be  in  a  course  of  justice ;  and  the  reason  is  given,  **  for  the 
Court  has  tio  power  or  jurisdiction  to  do  that  which  apper- 
tains to  justice,  nor  to  punish  the  said  offences;  and  if 
such  matters  may  be  inserted  in  bills  exhibited  in  so  high 
and  honourable  a  Court  (c),  in  great  slander  of  the  parties, 
and  they  cannot  answer  it  to  clear  themselves,  nor  have 
their  actions  as  well  to  clear  themselves  of  the  crimes  as  to 
recover  damages  for  the  great  injury  and  wrong  done  to 
them,  great  inconvenience  will  ensue;  but  the  said  libel, 
without  any  remedy  given  the  party,  will  remain  always 
on  record,  to  his  shame  and  infamy,  which  will  be  full 
of  great  inconvenience."    The  privilege  of  defaming  an- 
other in  the  course  of  a  cause  does  not  extend  beyond  the 
necessity  of  the  case.     [Cromptan,  J. — It  must  not  be  as- 
sumed that  the  matters  contained  in  this  affidavit  are 
irrelevant     fflOiamt,  J.,  referred  to  LcAe  v.  King  (d),  and 
the  note  to  that  case.]     In  Lake  v.  King  the  distinction 
between  cases  where  there  is  malice  in  fact  and  an  indirect 
object,  and  cases  where  there  is  merely  malice  in  law,  is 
not  adverted  ta    Holroyd^  J.,  in  Hodgeon  v.  Scarlett  (a), 
said,  if  words  spoken  in  a  course  of  justice  **  be  fair  com- 
ments on  the  evidence,  and  be  relevant  to  the  matter  in 

(a)  1  B.  &  Aid.  232.  (d)  1  Wms.  Saund.  131  b,  and 

lb)  4  Rep.  14  6.  note  I,  ib. 

(c)  The  Star  Chamber. 
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1859.        issue*  then,  uidess  express  malice  be  sheum,  the  occasion 
Hbnobbson   j^'^fi^s  them.     If,  however^  it  be  proved  that  they  were  not 
V.  spoken  bon&  fide,  or  express  malice  be  shewn,  then  they 

may  be  actionable."  In  Bevis  v.  Smith  (a),  which  was  an 
action  brought  in  conformity  with  a  suggestion  in  the  note 
to  Hodgson  v.  Scarlett  {b},  for  making  the  imputation  falsely 
and  without  reasonable  or  probable  cause,  there  was  no 
averment  that  the  defendant  acted  mal&  fide,  or  that  he 
knew  the  imputation  to  be  untrue ;  and  several  of  the  Judges 
advert  to  this  in  their  judgments.  In  AsOey  v.  Young  (c) 
there  was  no  question  as  to  express  or  direct  malice.  In 
Boulton  V.  Clapham  (d)  the  words  spoken  were  a  chaige  by 
one  party  against  the  other.  All  proceedings  in  Courts  of 
justice  may  be  fireely  published  everywhere.  If  it  were  allow- 
able for  any  person  to  utter  in  Court  slanderous  matters 
irrelevant  to  the  questions  before  the  Court,  for  which  he 
could  not  be  indicted  for  perjury,  a  person  might  publish 
any  slander  he  pleased,  ensiuing  to  it  the  widest  circulation, 
with  entire  impunity.  [Erie,  J. — Lord  Mansfield  meets  the 
diflBculty  alluded  to  by  saying  that  **  the  Court  before  whom 
the  indignity  is  committed  by  immaterial  scandal  may  order 
satisfaction,  and  expunge  it  out  of  the  record,  if  it  be  upon 
record  (tf)."] 

Manisty,  for  the  defendant,  was  not  called  upon  to  argue. 

Erle,  J. — The  Court  is  of  opinion  that  the  judgment  of 
the  Court  below  must  be  aflBrmed.  The  question  is,  whe- 
ther an  action  will  lie  against  a  party  who  in  the  course  of 
a  cause  made  an  aflBdavit  which  contained  matter  scan- 
dalous to  the  present  plaintiff,  and  which  was  false  ^d 

(fl)  18  C.  B.  126.  (d)  Sir  W.  Jones,  431. 

(ft)  IB.  &  Aid.  232.  245.  (<?)  2  Burr.  810. 

(c)  2  Burr.  807. 
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malicious.     That  is  the  full  extent  to  which  the  allegations 

can  be  made  out     I  do  not  assent  to  the  proposition  that 

the  matters  which  form  the  subject  of  this  charee  were   _      v- 

•'  ^  .  Bboomhkad. 

irrelevant.  I  can  easily  see  how  they  might  be  relevant 
Upon  the  record  there  is  a  clear  charge  of  perjury  in  the 
course  of  an  action.  I  assume  the  charge  to  be  true.  The 
question  then  is.  whether,  instead  of  prosecuting  the  person 
who  made  the  affidavit,  for  perjury,  the  party  aggrieved  has 
a  right  to  bring  a  civil  action.  An  action  will  not  lie  for 
defamatory  words  spoken  in  the  course  of  litigation  which 
are  relevant  to  that  litigation.  The  authorities  are  col- 
lected in  the  note  to  Lakt  v.  King^  1  Wms.  Saund.  131  &, 
note  1,  and  the  general  rule  is  there  stated:  **No  &lse  or  \  \ 
scandalous  matter  contained  in  articles  of  the  peace  exhi- 
bited to  justices  of  the  peace,  or  in  any  other  proceeding 
^n  a  regular  course  of  justice,  will  make  it  libellous.*' 
Several  authorities  are  cited ;  they  extend  over  many 
centuries  down  to  the  time  when  the  learned  annotator 
collected  them.  In  Astley  v.  Young  (a),  where  such  an 
action  was  brought  in  the  Court  oF  King's  Bench  in  Lord 
MangfUlis  time,  that  learned  Judge  endeavoured  to  stop 
the  counsel  by  saying,  **  Shew  that  a  matter  given  in  evidence 
in  a  Court  of  justice  may  be  prosecuted  in  a  civil  action  as 
a  libel.  The  Courts  indeed,  before  which  such  evidence  is 
given  may  censure  it**  The  party  may  be  punished,  and 
the  abuse  repressed  by  a  prosecution  for  perjury,  the  result 
of  which  is  to  make  the  defendant  infamous  if  he  is  con- 
victed. It  is  said  that  the  civil  remedy  should  be  allowed 
for  the  purpose  of  indemnifying  the  party  injured.  But 
the  balance  of  inconvenience  is  strong  against  such  an 
action.  Witnesses  would  be  subjected  to  peril.  A  party 
might  be  allowed,  by  his  own  single  testimony  against  the 
oath  of  the  witness,  to  obtain  a  verdict  and  get  large 

(a)  2  Burr.  810. 
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1859.       damages,  whereas  the  rule  of  law  is  that  an  oath  shall 
^-'^^-*      never  be  deemed  false  or  the  witness  peijured  on  the  wn- 

HXNOXBSOH  .  . 

V.  supported  testimony  of  a  single  witness.     But  if  this  action 

lies,  the  ordinary  rules  of  evidence  would  apply  to  it.  The 
case  of  Revis  v.  Smith  (a)  is  a  very  recent  authority  that 
though  an  affidavit  made  in  a  judicial  proceeding  is  false, 
slanderous  and  malicious^  no  action  will  lie  against  the 
party  making  it  We  have  therefore  a  large  collection  of 
cases  where  from  time  to  time  parties  have  attempted  to 
get  damages  in  cases  like  the  present,  but  in  no  one  in- 
stance has  the  action  ever  been  held  to  be  maintainable. 
If  for  centuries  many  persons  have  attempted  to  get  a 
remedy  for  injuries  like  the  present,  and  there  is  an  entire 
absence  of  authority  that  such  remedy  exists,  it  shews  the 
unanimous  opinion  of  those  who  have  held  the  place  which 
we  do  now,  that  such  an  action  is  not  maintainable.  Tho» 
direction  of  the  learned  Judge  was  therefore  right,  and  the 
verdict  properly  entered  for  the  defendant. 

Williams,  J. — I  will  only  add  one  reason  why  the  rule 
of  law  may  have  been  established  as  it  now  is.  In  Cutkr 
V.  Dixon  (6)  it  was  adjudged  that  if  one  exhibits  articles  to 
justices  of  the  peace,  **  in  this  case  the  party  shall  not  have 
for  any  matter  contained  in  such  articles  any  action  upon 
the  case,  for  they  have  pursued  the  ordinary  course  of  jus- 
tice in  such  cases,  and  if  actions  should  be  permitted  in 
such  cases,  those  who  have  just  cause  for  complaint  would 
not  dare  to  complain  for  fear  of  infinite  vexation."  So 
here,  if  this  action  could  be  maintained,  it  would  tend  very 
much  to  discourage  witnesses  from  giving  evidence  by  the 
fear  of  infinite  vexation. 

Crompton,  J. — I  also  am  of  opinion  that  the  judgment 
(«)  18  C.  B.  126.  (b)  4  Ecp.  14  b. 
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io  the  Court  below  was  right.     Evidence  was  tendered  to       1859. 

shew  express  malice  on  the  part  of  the  defendant     Mv    ^^y^'^^'^^ 

brother  Martin  held  that,  even  if  the  slanderous  matter  v. 

Bbooiihiai>. 

was  proved  to  be  malicious  and  fidse  to  the  knowledge  of 
the  defendant,  the  action  would  not  lie.  No  action  will 
lie  for  words  spoken  or  written  in  the  course  of  any  judicial 
proceeding.  In  spite  of  all  that  can  be  said  against  it,  we 
find  the  rule  acted  upon  from  the  earliest  times.  The  mis- 
chief would  be  immense  if  the  person  aggrieved,  instead  of 
preferring  an  indictment  for  peijury,  could  turn  his  com- 
plaint into  a  civil  action.  By  universal  assent  U  appears 
that  in  this  country  no  such  action  lies.  CressweU,  J., 
pointed  out,  in  Reuis  v.  Smith  (a),  that  the  inconvenience  is 
much  less  than  it  would  be  if  the  rule  were  otherwise. 
The  origin  of  the  rule  was  the  great  mischief  that  would 
result  if  witnesses  in  Courts  of  justice  were  not  at  liberty 
to  speak  freely,  subject  only  to  the  animadversion  of  the 
Court.  The  attempts  to  obtain  redress  for  defamation 
having  failed,  an  effort  was  made  in  Items  v.  Smith  to  sus- 
tain an  action  analogous  to  an  action  for  malicious  prose- 
cution. That  seems  to  have  been  done  in  despair.  The 
rule  is  inflexible  that  no  action  will  lie  for  words  spoken  or 
written  in  the  course  of  giving  evidence. 


Crowder,  J. — The  case  of  Bevis  v.  Smith  was  argued 
most  elaborately.  The  question  was  put  and  was  un- 
answered— £9  there  any  authority  for  the  maintenance 
of  an  action  for  defamation  in  respect  of  matters  given  in 
evidence  in  a  judicial  proceeding?  That  was  an  attempt 
to  get  rid  of  the  difficulty  as  to  the  action  for  de&mation ; 
but  the  Court  thought  that  it  was  a  matter  of  public  policy 
to  prevent  the  introduction  of  such  an  action.     It  was  a 

(a)  18  C.  B.  126. 
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1859.       inconveniences  are  incurred  becanse  the  l^slature  thought 

"^^"^^      it  of  the  greatest  importance  to  have  a  line  .drawn  de- 

Bbuhswiok    fining  accurately  who  are  and  who  are  not  shareholders.] 

AXD 

Canada       The  defendant  comes  within   the  definition  of  a  share- 
p,       '   holder  in  the  16th  section.    It  is  clear  that  he  has  accepted 
shares  in  the  Company,  because  he  received  back  100/. 
of  his  deposit,  was  content  with  the  250  shares  allotted  to 
him,  and  applied  for  his  interest  and  share  certificates  in 
respect  of  them.     In  YellafuTs  Case  (a)  a  joint  stock  Com- 
pany having  been  completely  registered,  Yelland  applied 
for  and  accepted  shares,  and  paid  a  deposit     The  Com- 
pany's deed  required  that  on  its  execution  the  names  of  the 
parties  executing  should  be  entered  on  the  list  of  share- 
holders and  be  returned  to  the  Stamp  Office,  and  thence^ 
forth  they  should  have  the  privileges  and  be  subject  to'the 
liabilities  of  shareholders.  Yelland  did  not  execute  the  deed, 
but  the  directors  entered  and  returned  his  name.     Vice 
Chancellor  Parker  held  that  his  name  was  properly  placed 
on  the  register  of  shareholders.     [fFillei,  J. — The  question 
there  was,  whether  the  petitioner  was  liable  as  a  contribu- 
tory.     A  person   may  be  a  contributory,  though  not  a 
shareholder.      When  the  case  came  before  the  Court  of 
Appeal,    Lord  Cranwarth   treated  the   petitioner  as  not 
being  a  shareholder,  and  expressly  said  that  he  was  not 
liable  at  law.]     It  does  not  appear  in  the  present  case  that 
the  form  testifying  acceptance  of  shares  had  been  pre- 
scribed by  the  Company.     The  case  does  not  state  that 
there  was  any  general  regulation  of  the  Company,  or  any 
provision  in  the  articles  of  association  to  that  eflect.     To  the 
articles  of  association  a  form  of  assent  was  appended,  but  it 
does  not  appear  that  subscription  to  this  was  deemed  abso- 

(a)  5  De  Gex  &  S.  395 ;  S.  C.  on  appeal,  21  L.  J.  Chan.  852. 
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lately  essential  by  the  Company.  [  fFilks,  J.— The  case  shews        1859. 
that  the  form  was  sent  to  the  defendant  by  the  authority  of      "^^""^ 
the  Company.]    The  Company  are  a  different  body  from     Beuhbwick 
the  directors,  or  the  secretary.     [Cframptonf  J.— From  time       Canada 
to  time  they  issued  a  printed  form,  with  directions  how  it  v. 

was  to  be  filled  up.]  Supposing  that  the  defendant  is  not 
a  shareholder,  he  may  be  estopped  from  setting  up  that  as 
against  the  plaintiffs :  7%e  Cheltenham  and  Great  We$tem 
Union  Railway  v.  Daniel  (a),  The  Sheffield^  Ashton-undeT" 
Lyne  and  Manchester  Railway  Company  v.  Woodcock  (3). 
[^Crompton^  J. — In  none  of  those  cases  were  there  negatiye 
words  like  those  in  the  present  case,  viz.,  that  no  person  shall 
be  deemed  to  have  accepted  shares  unless  he  has  accepted  in 
a  particular  form.]  The  words  may  be  satisfied  by  holding 
them  to  mean  that  the  party  shall  not  be  entitled  to  divi- 
dends unless  he  accepts  in  the  manner  prescribed,  but  the 
Company  may  waive  it  In  the  Waterford^  Wexford^  Wickr 
low  and  Dublin  Railway  Company  v.  Pidcock  (c)  the  shares 
were  allotted  only  on  condition  that  the  deed  should  be  ex- 
ecuted.— They  also  referred  to  Ex  parte  Coohney  {d). 

Vernon  Harcourt  (with  whom  wais  JFUde),  for  the  defendant, 
was  not  called  upon  to  argue. 

Erle,  J. — We  are  all  of  opinion  that  the  judgment  ought 
to  be  affirmed.  It  must  be  assumed  that  the  Court  below 
found  as  a  fact  that  the  Company  had  directed  that  the  accept-  * 
ance  of  shares  should  be  in  the  form  appended  to  the  articles 
of  association.  The  judgment  in  the  Court  below  proceeds 
on  that  ground.  The  argument  of  Mr.  BovHl  was  directed 
to  the  question  of  fact     Assuming  the  fact  to  be  found,  we 

(a)  2  Q.  B.  281.  (c)  8  Exch.  279. 

lb)  7  M.  &  W.  574.  Id)  28  L.  J.,  Chan.  12. 
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1859.        cure  bound  to  give  the  same  judgment  here.    This  case  is 
*^^^^      distinguishable  from  those  where  persons  have  been  held 
Bbunswick    liable  as  shareholders  bj  estoppel,  because  in  none  of  the 
Canada       acts  of  parliament  under  which  the  questions  have  arisen 
V.       '  has  there  been  language  similar  to  that  here,  viz.,  that  ''no 
person  shall  be  deemed  a  shareholder  "  unless  he  has  com- 
plied with  the  requisitions  of  the  Act. 

Williams,  J. — I  am  of  the  same  opinion,  I  think  we 
must  assume  that  the  Company  had  directed  the  acceptance 
of  shares  to  be  in  the  form  appended  to  the  memorandum 
of  association. 

Crompton,  J.,  Crowder,  J.,  and  Willes,  J.,  concurred. 

Judgment  a6Srmed. 


iBxi^tqntt  Jetepottt. 
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Solomon  v.  The  Master,  Wardens  and  Freemen  and       1859. 
Commonalty  of  the  Mystery  op  Vintners  in  the      V^^V 

June  1. 

City  of  London. 
JL  HE  first  count  of  the  declaration  stated  that,  before  the  The  pluatiff 

flii'*/»  t*»i^  -■     "'■*  "*®  owner 

grievances,  &c.,  the  plaintiff  was  possessed  of  two  nouses  ad-  of  a  house 
joining  each  other,  known  as  2,  Pilgrim  Street,  and  3,  Pilgrim  haTing  a  de- 
Street,  under  leases  thereof  respectively,  as  tenant  thereof  tb^ wel^TNext 
for  certain  terms  of  years  then  unexpired,  which  said  houses  |iff.g*i,Slj^J^ 
then  were  ancient  houses,  and  more  than  twenty  years  old ;  ^"®  belonging 
and,  at  and  before  the  commission  of  the  grievances,  the  said  penon,  which 

adjoined  a 

houses,  and  each  of  them,  of  right  leant  on  and  were  sup-  honae  belong- 
ing to  the 
ported  by  certain  houses  and  buildings  of  the  defendants ;  d^endanti. 

and  the  plaintiff,  in  respect  of  his  possession  of  the  said  thirty  yean 

houses  respectively,  then  of  right  had  and  enjoyed,  and  houseshad 

still  of  right  ought  to  have  and  enjoy,  support  from  the  f^^at^^iiJ;* 

leaning  to- 
wanb  the  west  There  was  no  evidence  how  the  leaning  originated,  bat  H  might  have  been 
aeen  by  any  person  passing  in  the  street  It  did  not  appear  when  the  houses  were  built,  or  that 
there  had  been  any  connection  between  them  either  m  title,  possession,  or  occupation.  The 
lease  of  the  defendants'  house,  which  was  the  lowest  or  westernmost,  having  expired,  and  the 
honse  being  out  of  repair,  the  defendants  agreed  with  one  R.  that  R.  should  pull  down  the 
house  and  rebuild  it,  and  that  the  defendanU  would  then  grant  R.  a  lease.  R.  pulled  down  the 
defendants*  house.  The  house  adjoining  sank  ftulher  towards  the  west,  and  the  plaintiff's  house. 


having  lost  its  support,  then  fell  down. 

defendants*  bouse  not  aajommg 
no  right  to  have  his  house  supported  by  the  defendants*  house. 


Hdd,  that,  the  defendants*  bouse  not  adjoining  the  plaintiff^s  house,  the  plaintiff  had  acquired 


QiMvre,  whether  he  would  have  acquired  any  such  right  if  the  plaintiff's  house  had  immediately 
adjoined  the  defendants*  house. 

rer  BramwtBj  B.,  that  there  was  nothing  to  shew  that  the  plaintiff^s  ei^oyment  of  support 
for  his  house  by  the  defendants*  house  had  l^n  open  and  as  of  right 
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said  houses  and  buildings  of  the  defendants :  Yet  the  de- 
fendants pulled  down  and  caused  to  be  pulled  down,  and 
removed  and  took  away  and  caused  to  be  removed  and 
taken  away,  the  support  which  the  plaintiff  of  right  had, 
whereby,  and  by  such  removal  of  the  support,  the  defend- 
ants caused  the  plaintiff's  two  houses  to  fall  down,  and  in 
the  fall  the  houses  broke  and  destroyed  the  plaintiff's  goods 
then  in  the  said  houses,  whereby  the  plaintiff  not  only  lost 
his  goods  and  the  enjoyment  of  the  houses  during  the 
term,  but  has  become  liable  to  the  landlords  under  the 
covenants  in  his  leases  to  keep  and  leave  in  repair  the  said 
houses. 

Second  count — That  the  plaintiff,  at  the  time  of  the  griev- 
ances, was  possessed  of  a  house,  known  as  2,  Pilgrim  Street, 
as  tenant  thereof  for  a  term  of  years  then  unexpired,  which 
said  house  was  then  an  ancient  house  more  than  twenty 
years  old:  that  the  house  of  the  plaintiff  then  of  right 
leaned  on  and  wAs  supported  by  a  certain  ancient  house 
thereto  next  adjoining  called  or  known  as  1,  Pilgrim  Street, 
and  the  plaintiff,  in  respect  of  the  possession  of  his  house 
2,  Pilgrim  Street,  then  of  right  had  and  enjoyed,  and  still 
of  right  ought  to  have  and  enjoy,  support  from  the  house 
then  next  adjoining,  called  1,  Pilgrim  Street;  and  the  house 
called  1,  Pilgrim  Street,  was  an  ancient  house  and  more 
than  twenty  years   old;    and   the   said   house  called  1, 

.Pilgrim  Street  then  of  right  leaned  on  and  was  supported 
by  certain  houses  and  buildings  of  the  defendants  next 
adjoining  thereto,  and  of  right  had  and  enjoyed,  and  still 
of  right  ought  to  have  and  enjoy,  support  from  the  said 
houses  and  buildings  of  the  defendants.  And  the  plaintiff's 
house  called  2,  Pilgrim  Street  then  of  right  leaned  on 
and  was  supported  by  the  said  houses  and  buildings  of  the 
defendants    through  the    said  house    1,   Pilgrim   Street. 

.  And   the   plaintiff,   in   respect  of  his   house   2,  Pilgrim 
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Street,  then  of  right  had  and  enjoyed,  and  still  of  right 
ought  to  have  and  enjoy,  support  for  his  house  from  the 
said  houses  and  buildings  of  the  defendants  through 
the  said  house  1,  Pilgrim  Street:  Yet  the  defendants, 
knowing  the  premises,  negligently  and  improperly  pulled 
down,  and  caused  to  be  pulled  down  the  said  houses  and 
buildings  of  the  defendants,  and  removed  and  took  away, 
and  caused  to  be  removed  and  taken  away  the  support 
which  the  said  house  1,  Pilgrim  Street  then  of  right  had, 
and  the  support  which  the  plaintiff  then  of  right  had  for 
hb  said  house ;  whereby,  and  by  which  removal  of  the  sup- 
port, and  by  the  careless,  negligent  and  improper  manner 
in  which  the  Houses  of  the  defendants  were  pulled  down, 
the  defendants  caused  the  said  house  1,  Pilgrim  Street, 
to  give  way,  and  thereby  deprived  the  plaintiff  of  the  sup- 
port which  his  house  2,  Pilgrim  Street  then  had  from  the 
house  1,  Pilgrim  Street  aforesaid  and  from  the  defendants* 
houses  and  buildings,  and  by  so  depriving  the  plaintiff's 
said  house  of  such  support  caused  it  to  fall  down,  and  in 
the  said  &11  the  house  broke  and  destroyed  the  plaintiff*8 
goods. — There  was  a  third  count  which  was  similar  to  the 
second,  relating  to  3,  Pilgrim  Street 

Pleas. — First :  Not  guilty.  Second :  That  there  was  no 
such  right  of  support  as  alleged  Whereupon  issues  were 
joined. 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings 
after  Hilary  Term,  it  appeared  that  the  defendants  were 
the  owners  of  two  houses,  12*  and  13,  Broadway,  the 
back  of  which  abutted  on  the  west  side  of  1,  Pilgrim 
Street  The  plaintiff  was  the  lessee  and  occupier  of  Nos.  2 
and  3,  Pilgrim  Street  The  whole  block  of  houses  in 
Pilgrim  Street  had  for  upwards  of  thirty  years  leaned  con- 
siderably from  east  to  west,  and  rested  against  the  de- 
fendants* houses  in  Broadway.    It  was  proved  that  the 

TOL.  iy«— -K.  8.  Q  Q  BZCH. 
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defendants'  houses  were  out  of  the  perpendicular,  leaning 
to  the  westward,  the  top  of  the  wall  overhanging  about 
fifteen  inches  in  that  direction.  The  condition  of  the 
houses  in  this  respect  was  obvious  to  persons  passing  in  the 
street,  and  the  attention  of  the  officers  of  the  Company 
had  been  particularly  called  to  it  about  four  years  pre- 
viously. The  projection  of  the  defendants*  houses  was  said 
to  have  been  caused  by  the  pressure  of  the  houses  in  Pil- 
grim Street  The  houses  12  and  13,  Broadway,  being  out 
of  repair,  an  agreement  was  entered  into  by  the  defen(}ants, 
dated  the  14th  of  May,  1857,  by  which  the  defendants 
agreed  with  one  Robins  that,  when  12  and  13,  Broad- 
way should  have  been  pulled  down  and  new  houses  should 
have  been  built  on  the  sites  thereof,  they  would  grant  him 
a  lease  of  the  premises  for  sixty  years,  and  Robins,  **  for 
himself^  his  heirs,  executors,  administrators  and  assigns,  did 
thereby  agree  with  J.  Lomas,  as  agent  duly  authorized  and 
appointed  for  and  on  behalf  of  the  defendants,  and  his 
executors,  administrators  and  assigns,  that  Robins  would  at 
his  own  costs  pull  down  the  said  messuages,^  &c.  And 
Robins  further  covenanted  **  that  he  would  indemnify  and 
keep  indemnified  the  said  Company,  their  successors  and 
assigns,  from  all  costs,  charges,  damages  and  expenses 
attending,  or  which  may  be  incurred  by  the  pulling  down 
the  said  messuages  or  tenements  and  the  party  walls  thereof, 
or  any  or  either  of  them,  or  in  any  wise  relating  thereto." 
In  pursuance  of  this  agreement  Robins  pulled  down 
12  and  13,  Broadway,  and  in  consequence  of  the  with- 
drawal of  the  support  afforded  by  these  houses,  the  plain- 
tiflTs  houses,  2  and  3,  Pilgrim  Street,  cracked  and  fell  in, 
destroying  the  plaintiff's  stock  in  trade.  Upon  this  evidence 
the  learned  Judge  intimated  his  opinion  that  the  defend- 
ants were  not  liable,  and  directed  a  nonsuit  to  be  entered, 
reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict; 
the  Court  to  have  power  to  make  any  amendment  in  the 
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pleadings  that  might  be  necessary  to  impose  any  liability 
upon  the  defendants  which  could  be  legally  imposed,  if  they 
were  not  liable  on  the  pleadings ;  it  being  to  be  assumed^ 
for  the  purpose  of  the  motion,  that  the  houses  fell  by  reason 
of  the  negligent  acts  of  Robins. 

Blackhim,  in  Easter  Term  (April  16),  having  obtained 
a  rule  nisi  accordingly, 
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HlawUns  and  Keane  (with  whom  was  Edwin  James)  now 
shewed  cause. — The  first  question  is,  whether,  assuming 
that  the  plaintitf  had  acquired  a  right  of  support,  and  that 
some  person  is  liable  to  him  for  the  damage  he  has  sustained, 
that  liability  attaches  to  the  defendants  or  to  Robins.  Robins 
was  not  the  agent  of  the  defendants,  he  was  acting  for  him- 
self, and  for  his  own  benefit  in  pulling  down  the  houses  in 
Broadway.  The  plaintiff's  right  of  support  was  not  a  right 
against  a  particular  person  (a).  Robins's  covenant  imposed 
on  him  the  duty  of  taking  down  the  houses  in  a  proper 
manner,  which  would  imply  a  duty  to  put  up  all  proper 
shores  to  prevent  the  adjacent  houses  from  being  prostrated 
by  his  operations.  If  he  failed  to  put  up  such  shores  it  was 
an  actof  neglig^ice  on  his  part  for  which  he  may  be  liable, 
but  with  which  the  defendants  had  nothing  to  do.  This 
action  is  therefore  not  maintainable,  unless  upon  the  ground 
that  the  defendants  had  no  right  at  all  to  pull  down  their 
own  old  houses  and  rebuild  new  houses  instead.  But  it  is 
incontestable  that  they  would  have  been  at  liberty  to  do  so 
if  proper  shores  had  been  put  up  to  support  the  adjacent 
houses  during  the  repairs. — Secondly,  the  plaintiff 'is  houses 
had  acquired  no  right  of  support  No  legal  origin  of  such  a 
right  was  proved,  as  possibly  might  have  been  the  case  had 
it  been  shewn  that  the  plaintiff's  and  the  defendants'  houses 
had  been  built  by  the  same  person,  or  originally  held  under 

(a)  Gale  on  Eaflements,  313 ;  Dig.  book  S,  Ut.  5,  c  6,  8.  2. 
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one  title  (a),  or  that  they  ever  had  been  under  a  common 
roof  {b).  If  any  easement  exists  at  all  it  is  not  such  as  to 
prevent  the  defendants  from  repairing.  The  CwU  Law 
recognised  the  *'servitU8  oneris  ferendi,"  which  imposed  on 
the  owner  of  the  servient  tenement  the  obligation,  not  only 
of  supporting  the  dominant  edifice,  but  also  of  keepmg  his 
own  buildings  in  such  a  state  of  repair  as  should  enable 
them  to  sustain  the  pressure.  The  mutual  rights  of  the 
dominant  and  servient  tenement,  in  case  it  became  neces- 
sary to  do  repairs  to  the  servient  tenement,  are  thus  stated 
in  Gale  on  Easements,  p.  313 :— "  This  obligation  to  repair 
was  however  strictly  construed,  and  did  not  carry  with  it  as 
an  incident  any  obligation  to  furnish  support  to  the  domin- 
ant tenement  during  any  necessary  reparation  of  the  servient 
tenement.  In  this  respect  the  owner  of  the  dominant 
tenement  was  bound  to  take  care  of  himself,  by  shoring  or 
other  means,  or,  if  he  neglected  to  do  so,  *  he  might  take 
down  his  own  house  and  rebuild  it*  when  the  wall  was 
restored"  (c).  But  in  fact  no  grant  of  any  easement  can 
be  presumed.  According  to  the  law  of  England  it  is  not 
enough  to  raise  a  presumption  of  a  grant  of  a  right  of  sup- 
port, to  shew  that  the  defendants  might  have  known  that 
these  houses  were  all  leaning  one  upon  the  other,  unless  it 
could  be  shewn  that  the  defendants  knew  it  and  had  the  means 
of  resisting  the  exercise  of  the  supposed  right.  In  Gale  on 
Esaements  it  is  said(<2) : — **  Supposing,  however,  that  some 
deviation  from  the  perpeodicular  should  originally  have 
existed,  or  have  been  caused  subsequently  by  the  imperfect 
state  of  the  building,  but  to  so  small  an  extent,  or  in  such 
a  position  as  not  to  be  apparent  to  the  owner  of  the  adjoin- 
ing house,  the  ignorance  of  the  neighbour  would  exclude 


(a)  See  Peyton  v.  The  Miliar 
of  London^  9  B.  &  C.  725  :  per 
Lord  Tenterden^  ib.  736.  Grale  on 
Easements,  229. 


(6)  Gale  on  Easements,  p.  229, 
note  a. 

(e)  Citing  Dig.  bk.  8,  tit.  5, 1.  8. 
(<0  Page  229. 
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the  presumption  of  that  *  negligence  and  patience'  from 
which  alone  his  consent  to  the  imposition  of  the  easement 
could  be  inferred.* 

Blaekbwm  and  Honyman^  in  support  of  the  rule. — It 
was  proved  that  for  thirty  yean  the  block  of  houses  in 
Pilgrim  Street,  two  of  which  are  the  plaintiff's  houses,  were 
supported  by  the  defendant's  houses  as  a  buttress,  in  a  manner 
which  was  obvious  and  visible  to  every  one  who  passed  by. 
The  defendants  made  a  contract  with  Robins  by  which  be 
was  bound  to  pull  down  the  buttress  houses,  and  the  sup- 
port being  thus  taken  away  the  plaintiff's  bouses  fell.  Now 
the  right  of  support  of  land  in  its  natural  state  is  an  incident 
of  property.  A  right  of  support  for  a  house  by  the  adjacent 
natural  soil  is  an  easement  which  may  be  acquired  by 
twenty  years'  enjoyment.  And  in  like  manner  a  right  to 
artificial  support,  that  is  by  another  house,  may  be  gained 
by  twenty  years*  enjoyment.  On  this  subject  Mr.  Gale 
says  (p.  228): — **  A  question  of  equal  practical  importance, 
but  presenting  greater  difficulties,  and  not  elucidated  by 
any  direct  authority,  arises  where  the  owner  of  an  ancient 
house  claims  a  right  to  have  it  lean  against  and  be  sup- 
ported by  the  house  of  his  neighbour.  The  obstacle  to  the 
acquisition  of  this  easement  by  user  arises  from  the  natural 
secrecy  of  the  mode  of  its  enjoyment  and  the  consequent 
difficulty  of  shewing  that  it  has  been  had  with  the  know- 
ledge of  the  owner  of  the  servient  tenement  *  *  *  If  the 
manner  of  imposing  the  pressure  be  of  such  a  manifest  and 
visible  nature  as  to  afford  the  requisite  indication  to  the 
adjoining  owner,  it  would  appear  that  an  easement  of  this 
kind  may  be  acquired  in  the  same  manner  as  any  other ' 
easements."  \PoUocky  C.  B. — The  instance  he  puts  of  a 
beam  inserted  into  a  neighbour's  wall  is  a  very  different 
matter.]  There  was  ample  evidence  of  the  defendants' 
knowledge  of  the  support  which  the  plaintiff's  houses  were 
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enjoying.  It  would  have  been  no  answer  that  the  defend- 
ants could  not  have  interfered  with  the  support  without 
pulling  down  their  own  houses.  In  Gayfard  ▼.  NiehoUs  (a) 
Lord  Wensleydale  said,  ^  This  b  not  a  case  in  which  the 
plaintiff  has  the  right  to  the  support  of  the  defendant's  soil 
(which  in  that  case  was  made  ground),  either  by  virtue  of 
a  twenty  years'  occupation,  or  by  reason  of  a  presumed 
grant  or  by  a  presumed  reservation  where  both  houses 
were  originally  in  the  possession  of  the  same  owner;"  im- 
plying that  in  each  of  those  cases  a  grant  might  have  been 
presumed.  The  effect  of  the  decisions  in  Rowbotham  v. 
fPUsan  {b)  and  Humphries  v.  Brogden  (c)  is  that,  prima 
facie,  the  right  of  support  must  be  presumed  to  be  absolute, 
though,  if  evidence  be  given  that  the  right  is  qualified,  the 
qualification  is  effectual.  It  is  not  to  be  presumed  that 
the  grant  of  support  by  the  defendants  was  subject  to  any 
exception.  The  leaning  of  the  several  houses  on  each  other 
was  as  obvious  as  the  pressnre  of  a  set  of  chambers  on  the 
top  floor  of  a  house  upon  the  several  floors  below.  If  in  such 
a  case  the  ground  floor  was  pulled  down  and  the  rooms  above 
prostrated,  the  owner  of  the  top  floor  would  have  a  right  of 
action  against  the  owner  of  the  ground  floor.  A  similar  right 
of  support  has  been  acquired  in  the  present  case.  For  the  pur- 
poses of  this  rule  it  must  be  taken  to  be  proved  that  for  twenty 
years  the  plaintiff's  bouses  leant,  through  No.  1,  Pilgrim 
Street,  on  the  defendants'  houses.  [  Ckarmell,  B. — In  the  case 
of  chambers,  the  floors  are  built  at  the  same  time.]  It  is  a 
fidlacy  to  suggest  that  the  defendants  could  not  have  re- 
sisted the  encroachment  by  the  plaintiff's  houses.  They 
could  have  done  so  by  means  of  the  old  writ  **quod  per^ 
mitUxL^  BatefCs  Case  (d)  shews  that  in  order  to  have  the 
encroachment  removed,  it  would  have  been  enough  to  shew 


(a)  9  Exch.  702.  708. 

(b)  6  £.  &  B.  593 ;   S.  C.  in 
error,  8  £.  &  B.  123. 


(c)  12  Q.  B.  739. 

(d)  9  Bep.  53  b.  See  also  Pen- 
ruddock's  Caee,  5  Bep.  101  b. 
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that  it  overhung  the  defendant's  land*     [Martm,  B« — ^The 
plaintiff  did  not  build  into  any  part  of  the  aerial  space  ex- 
tending over  the  ground  belonging  to  the  defendants.]  The 
Vintners'  Company  might  have  declared,  in  an  action  on  the 
case,  that  they  were  owners  of  a  house,  and  that  the  now 
plaintiff  maintained  a  house  in  such  a  position  as  to  push 
the  intervening  house  upon  them.  [Martin^  B. — That  decla- 
ration would  shew  no  cause  of  action  at  all.]    An  action 
would  have  been  maintainable  by  the  defendants  for  the 
original  displacement  of  No.  I  by  Na  2,  against  the  owner 
of  No.  2.    The  right,  having  been  enjoyed  de  facto,  must 
be  presumed  to  have  had  a  legal  origin,  if  there  ever  was 
any  means  of  resisting  it,  and  a  possible  legal  origin.     If, 
without  a  legal  right  to  do  so,  the  plaintiff  maintained  his 
houses  in  such  a  position  as  to  press  and  weigh  upon  the 
houses  in  Broadway,  that  would  be  ground  for  a  *^quod 
permittat."    [Bramtoell,  B. — Suppose  the  leaning  over  was 
caused  by  the  houses  in  Broadway  giving  way  and  dragging 
with  them  the  plaintiff's  houses,  would  you  say  that  the 
Vintners'  Company  would  have  had  a  cause  of  action  ?] 
An  action  might  have  lain  for  continuing  the  consequent 
encroachment,  though  the  original  trespass  might  have 
been  excused,  as  in  case  of  a  continuing  trespass  when 
the  original  trespass  is  excusable  as  occasioned  by  the 
defect  of  the  plaintiff's  fences.     [jPoIZocA,   C.  B. — If   I 
build   a  wall  at    the    extremity  of   my  land,   and    my 
neighbour  plays  rackets  against  it  for  twenty  yean,  is  it 
contended  that  he  would  acquire  a  right  to  have  it  kept 
up  ?    Bramwelly  B. — Probably  a  right  not  to  have  it  pulled 
down,  if  he  had  used  it  for  that  purpose  as  of  right. 
BramweUf  B.,  referred  to  Rex  v.  RoneweU  (a)  and  Chauntler 
V.  ItMn8an{b)f  and  Pollock^  C.  B.,  to  Arkwright  v.  GeU{cy\ 
If  the  weight  of  the  plaintiff's  houses  de  facto  rested  upon 
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the  defendants'  houses  in  Broadway,  the  case  comes  within 
the  Prescription  Act    That  point  did  not  arise  in  Peyton 
V.  The  Mayor  of  London  (a).     In  Broton  v.  Windsor  (ft)  the 
defendant,  having  twenty-seven  years  previously  given  leave 
to  the  plaintiff  to  rest  his  house  on  the  defendant's  wall, 
carelessly  made  an  excavation  by  which  he  weakened  his 
wall  and  consequently  injured  the  plaintiff's  house :  and  it 
was  held  that  an  action  was  maintainable  for  such  injury. 
[Bramwellj  B.--  Suppose  the  owner  of  No.  1,  Pilgrim  Street 
had  acquired  a  right  against  the  defendants  and  afterwards 
released  it,  could  the  plaintiff  have  prevented  him  from 
doing  so?]     In  Stansell  v.  Jottard (c)  Lord  EUenborough 
held  that  where  a  man  had  built  to  the  extremity  of  his 
soil,  and  had  enjoyed  his  building  above  twenty  years,  upon 
analogy  to  the  rule  as  to  lights  he  had  acquired  a  right  to 
a  support,  or  as  it  were  of  leaning  to  his  neighbour's  soil, 
so  that  his  neighbour  could  not  dig  so  near  as  to  remove 
the  support;  but  that  it  was  otherwise  of  a  house  newly 
built.     That  b  in  accordance  with  Palmer  v.  Fkshees  (d) 
and  Hide  v.  Thomborough  (e)  and  the  observations  of  Lord 
Campbell  in  Humphries  v.  Brogden  {/).     The  presumption 
of  a  grant  of  a  right  of  support  in  case  of  a  house  leaning  on 
adjoining  soil  and  acquiring  a  right  of  support  by  such  soil 
b  stronger  than  that  which  is  necessary  here.     It  b  not 
easy  to  see  how  the  owner  of  land  can  prevent  a  build- 
ing erected  on  hb  neighbour's  land  adjoining  his  own 
from  enjoying  support  by  his  own   land.     But,  in  the 
present  case,  the  Vintners'  Company  might  have  effectually 
interfered  to  prevent  the  continuance  of  the  enjoyment  of 
support.     If  the  plaintiff  had  a  right  of  support,  the  with- 
drawal of  the  support  is  a  wrong  for  which  an  action  lies 
independently  of  any  consequential  damage:   NickUn  v. 


(a)  9  B.  &  C.  725. 
ih)  1  C.  &  J.  20. 

(c)  Selwyn's  Nisi  Prius,  435. 


((0  1  Siderfin,  167. 
(0  2Car.  &K.  250. 
(/)  12  Q.  B.  789.  749, 
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WiJliams  {a\  Banomi  y.  Backhouse  (&).  If  the  act  is  itself 
unlawful  the  employer  is  responsible,  and  it  is  unimportant 
whether  it  was  done  by  a  contractor  or  a  servant :  EOis  v. 
The  Sheffield  Gas  Consumers*  Company  (c).  In  ordering 
Robins  to  pull  down  the  house,  the  defendants  should  have 
taken  care  that  in  removing  the  support  of  the  plaintiff's 
house  he  provided  a  substitute.  [FoZ&cJfc,  C.  B.— Does  it 
amount  to  more  than  this  ? — <<  Take  the  house  down.  Re- 
spect other  people's  rights,  and  make  the  best  of  it.*^ 
Robins  indemnifies  the  Company.  The  defendants  had  a 
right  to  have  their  bouses  taken  down  on  certain  conditions, 
which  have  not  been  fulfilled,  and  as  by  the  taking  down 
of  the  wall,  and  not  by  any  negligence  on  Robins's  part,  the 
plaintiff's  houses  were  thrown  down,  the  defendants  are 
liable :  Trower  v.  Chadwick  (d).  The  defendants  have  pre- 
vented the  enjoyment  of  the  easement  granted  by  them- 
selves, which  they  cannot  lawfully  do:  Gale  on  Easements, 
234, 248.  It  is  suggested  that  such  an  easement  as  that  now 
claimed  is  unknown  to  the  law  of  England:  the  answer 
is  that  such  an  easement  was  recognised  in  Richards 
V.  Rose  (e),  where  Pollock,  C.  B.,  in  delivering  the  judg- 
ment of  the  Court,  said: — *<It  seems  to  be  clear  that 
where  a  number  of  houses  are  built  upon  a  plot  of 
ground,  all  the  houses  belonging  to  the  same  person 
being  all  built  together,  and  each  requiring  the  mutual 
support  of  its  neighbours  for  their  common  protection 
and  security,  such  right  of  mutual  support  equally  exists 
whether  the  owner  parts  first  with  one  house  and  then 
with  the  other,  or  with  two  together,  the  ownership  of 
the  latter  being  afterwards  divided.**  In  I^er  v.  Carter  (f) 
the  existence  of  the  easement  was  less  apparent  than  in  the 


695 


1859. 

Solomon 

« 

YlNTHKHS* 
COMPAKY. 


(a)  10£xch.259. 
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(d)  3  Bing.  N.  C.  334. 

(e)  9£xcl].  218. 
(/)  1  H.  &  N.  916. 


596 


EXCHEQUER   EEPORTS. 


1859. 

SOLOMOH 

9. 

yiNTNsas' 

Ck>llPANT. 


present  case,  and  yet  it  was  held  that  the  owner  of  the 
servient  tenement  was  bound  to  ascertain  what  easements 
the  owner  of  the  adjoining  house  exercised. 

Cur.  adv.  vult 


The  following  judgments  were  now  delivered 


Pollock,  C.  B. — I  have  to  deliver  the  judgment  of 
myself,  my  brother  Martin^  and  my  brother  ChanneU ;  my 
brother  Bramwell  does  not  di£Fer  in  the  result,  but  I  believe 
he  will  express  his  own  views.  He  agrees  with  the  judg- 
ment of  the  Court,  but  does  not  adopt  all  the  reasons  upon 
which  our  judgment  proceeds. 

The  plaintiff  complained  of  an  injury  occasioned  to  hb 
dwelling-house  by  the  taking  down  and  removal  of  two 
houses,  the  defendants'  property,  under  the  circumstances 
after  mentioned.  The  facts  proved  were  these: — The 
plaintiff  was  the  owner  of  a  house  in  Pilgrim  Street  in 
the  city  of  London.  His  house  was  built  on  a  hill  having 
a  descent  towards  the  west  There  was  a  house  next  below 
his  and  adjoining  to  the  plaintiff's  house  belonging  to  a 
third  person,  and  the  defendants  were  the  owners  of  the 
two  houses  next  adjoining.  One  of  the  defendants'  houses 
was  a  comer  house  of  the  street.  For  upwards  of  thirty 
years  the  four  houses  were  all  of  them  out  of  the  perpendi- 
cular, leaning  to  the  west,  and  this  might  have  been  seen 
by  any  one  passing  by.  There  was  no  evidence  how  or 
when  this  occurred  or  when  the  houses  were  built,  or  that 
there  was  any  connexion  between  the  houses  either  in  title, 
occupation,  possession  or  otherwise.  In  1857  the  lease  of 
the  defendants'  houses  expired,  and  they  entered  into  a  con- 
tract with  a  person  of  the  name  of  Robins,  that  he  should 
pull  them  down  and  erect  two  other  houses  in  their  place, 
and  that,  upon  this  being  done,  they  would  grant  him  a 
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lease  at  an  agreed  rent  Robins  proceeded  to  pull  down 
the  houses  and  in  consequence  damage  was  caused  to  the 
plaintiff's  house.  And  the  question  is  whether  these  facts 
shew  any  liability  on  the  part  of  the  defendants.  For  the 
purpose  of  the  ai^ument,  it  is  to  be  assumed  that  Robins 
acted  with  negligence.  The  defendants  contended  that  the 
fiicts  before  stated  aflbrded  no  evidence  that  the  pluntiff 
had  acquired,  or  had,  as  alleged  by  his  declaration,  a  r^ht 
to  have  his  house  in  any  way  supported  by  the  house  of 
the  defendants;  and  that  they  were  not  liable  for  the 
negligence  of  Robins,  their  contractor,  in  taking  them  down 
under  the  contract  referred  to.  The  plaintiff,  on  the  other 
hand,  contended  that  upon  the  tacts  proved  he  had  acquired 
a  right  to  the  support  of  the  defendants'  houses,  land  that 
if  the  defendants,  by  themselves  or  their  servants,  had 
taken  the  houses  down  and  deprived  the  plaintiff  of  the 
support,  the  very  act  of  removing  the  support  to  which  he 
was  entitled,  however  carefully  done,  would  entitle  him  to 
maintain  an  action  against  the  defendants ;  and  that  the 
taking  down  being  an  act  done  by  Robins  by  their  autho- 
rity and  direction,  was  the  same  as  if  it  had  been  done  by 
themselves.  It  was  admitted  by  the  learned  counsel  for 
the  plaintiff  that,  on  the  existing  authorities,  the  defendants 
would  not  be  responsible  for  the  mere  negligence  of  Robins. 
My  brother  Martin  at  the  trial  was  of  opinion  that  the 
defendants  were  not  liable,  and  directed  a  nonsuit,  with 
leave  to  the  plaintiff  to  move  to  enter  the  verdict  for  him, 
in  which  event  it  was  agreed  that  all  further  questions 
should  be  referred  to  an  arbitrator.  A  rule  was  accord- 
ingly obtained  which  came  on  for  argument  in  the  course  of 
last  Term. 

It  seems  now  to  be  well  settled  that  the  right  of 
one  man's  land  to  support  from  the  adjoining  land  is  not 
an  easement  or  in  the  nature  of  an  easement  at  all  but 
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a  natural  right,  like  the  right  to  the  flow  of  the  water  in  a 
natural  river :  Rawbatham  v.  JFHsan  (a).  But  the  right  to 
support  for  one  building  from  an  adjoining  building  is  cer- 
tainly not  a  natural  right  It  may  arise  in  different  ways. 
In  Partrufye  v.  Scati(b\  Abkrsan,  B.,  in  delivering  the 
judgment  of  the  Court  with  regard  to  a  right  very  analo- 
gous, says,  that  **  rights  of  this  sort  if  they  can  be  established 
at  all  must  have  their  origin  in  grant."  In  Peyton  v.  JTie 
Mayor  of  London  (c)  Lord  Tenterden  intimated  that  if  it 
appeared  that  both  houses  were  originally  built  by  the  same 
owner  the  right  to  support  might  exist  In  Richards  v. 
Rose  (d)  this  Court  held  that,  in  the  latter  case,  such  a 
right  or  easement  did  exist,  and  the  right  was  thus  recog- 
nised by  the  civil  law. 

If  the  house  removed  had  been  the  next  adjoining  the 
plaintiff's  we  should  have  felt  much  embarrassed  by  some 
cases  and  dicta.  In  Stansell  v.  JoHard  (e)  and  Hide  v.  Thorn- 
borough  {f)  such  a  right  of  support  is  stated  to  be  gained  if 
the  houses  have  stood  for  twenty  years;  and  in  Humphries 
V.  Brogden  (g)  Lord  Campbell  refers  to  these  cases.  It  is 
extremely  difficult  to  see  how  the  circumstance  of  the  houses 
having  stood  for  twenty  years  makes  any  difference,  or 
creates  a  right  where  houses  are  supposed  to  have  been 
built  by  different  adjoining  land-owners,  each  with  its  own 
separate  and  independent  walls,  but  upwards  of  twenty 
years  ago  one  of  them  got  out  of  the  perpendicular,  and 
leaned  upon  and  was  supported  in  part  by  the  others, 
so  that  if  the  latter  were  removed  the  other  would  fail : 
it  cannot  be  a  right  by  prescription,  which  supposes  a  state 
of  things  existing  before  the  time  of  legal  memory. 


(a)  8  E.  &  B.  123. 
lb)  3  M.  &  W.  220. 
(c)  9  B.  &  C.  736. 
Id)  9  £xch.  218. 


(e)   Selwjn's  Nisi  Prius,  435. 
(/)  2  Car.  &  K.  250. 
(g)  12  Q.  B.  749. 
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Nor  does  it  seem  to  us  to  be  a  right  under  the  Prescription 
Act,  2  &  3  Wm.  4,  c.  71,  which  has  been  hitherto  confined 
to  rights  in  their  nature  of  a  perpetual  and  permanent 
character,  and  the  ownership  of  which  is  in  fee  simple. 

It  seems  to  us  that,  in  the  absence  of  all  evidence  as  to 
origin  or  grant,  the  only  way  in  which  such  a  right  can  be 
supported  is  that  suggested  by  Liord  Campbell  in  Humphries 
Y.  Broffden,  namely,  an  absolute  rule  of  law  similar  to  that 
which  is  stated  to  have  exbted  in  the  civil  law.  But  there 
is  no  authority  for  any  such  rule  to  be  found,  at  least  none 
was  stated  to  us.  Lord  Campbell  compares  it  to  a  right  to 
light.  But  that  right  is  created  by  the  express  enactment 
of  the  3rd  section  of  the  statute  before  referred  to.  And 
it  seems  contrary  to  justice  and  reason  that  a  man,  by 
building  a  weak  house  adjoining  to  the  house  of  his  neigh- 
bour, can,  if  the  weak  house  gets  out  of  the  perpendicular 
and  leans  upon  the  adjoining  house,  thereby  compel  his 
neighbour  either  to  pull  down  his  own  house  within  twenty 
years,  or  to  bring  some  action  at  law,  the  precise  nature  of 
which  is  not  very  clear;  otherwise  it  is  said,  an  adverse 
right  would  be  acquired  against  him. 

But  these  questions  we  refer  to  because  they  were 
matters  of  argument  at  the  bar.  It  is  not  necessary  to 
decide  them  in  the  present  case.  The  defendants'  houses 
were  not  next  adjoining  the  plaintiff's;  there  was  an  inter- 
mediate one,'  and  it  is  necessary  to  consider  whether  any 
of  the  grounds  suggested  as  creating  a  right  are  supported 
by  the  evidence.  As  to  any  right  arising  from  the  non- 
removal  of  the  defendants'  houses  (assuming  it  to  be  that 
a  man  who  has  a  house  suitable  for  his  own  purposes  must 
pull  it  down  within  twenty  years,  otherwise  his  neighbour, 
whose  house  may  lean  upon  it,  would  gain  an  adverse  right 
of  support),  the  evidence  is  defective,  for  it  is  plain  that, 
during  much  the  greater  part  of  the  thirty  years  during 
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which  the  houses  were  out  of  the  perpendicular,  the  de- 
fendants' houses  were  in  the  possession  of  tenants  under 
leases.  The  defendants  could  not  have  pulled  them  down 
if  they  had  been  disposed  to  do  so. 

But  it  was  strongly  aigued  that  the  defendants  might 
have  maintained  an  action  against  the  plaintiff  during  the 
first  twenty  years  of  the  leaning  of  his  house.  When 
a  house  built  upon  the  edge  of  a  man's  land  gets  out 
of  the  perpendicular^  and  leans  or  hangs  over  hia  neigh- 
bour's land,  it  no  doubt  occupies  a  space  belonging  to  his 
neighbour,  the  rule  of  law  being,  ct/ffus  nt  solum  efus  est 
usque  ad  ccdunu  But,  assuming  the  neighbour  could  main- 
tain an  action  to  recover  the  space,  or  for  interfering  with 
it,  the  defendants  could  not  have  maintained  an  action 
for  the  plaintiff's  use  of  the  projection  over  the  soil  of 
the  intervening  owner.  It  was  said,  however,  that  prior  to 
the  Ist  of  June,  1835,  now  twenty-four  years  ago,  a  writ  of 
quod  permUtat  might  have  been  brought ;  but  even  if  this 
were  so  it  would  be  of  no  avail,  for  during  fourteen  of  the 
twenty  yeais  this  action  has  been  abolished.  It  was  said 
that  since  then  an  action  on  the  case  might  have  been 
brought  But  we  apprehend  that,  upon  the  evidence  in 
this  case,  the  defendants  could  have  maintained  no  such 
action.  There  was  no  evidence  how  the  leaning  ori^nated. 
It  may  have  been  that  the  defendants'  houses  were  the 
first  to  give  way,  and  that  this  was  caused  by  some  exca- 
vation in  the  street  for  which  they  were  in  no  wise  respon- 
sible, and  that  the  getting  out  of  the  perpendicular  of  the 
plaintiff's  house  originated  fcom  the  same  cause.  Under 
such  circumstances  we  think  the  defendants  could  not  have 
maintained  an  action  on  the  case  against  the  plaintiff.  If 
the  only  evidence  had  been  that  in  this  case,  we  entertain 
no  doubt  the  Judge  would  have  been  bound  to  have  held 
that  there  was  no  evidence  to  go  to  the  jury. 
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The  question  therefore  really  comes  to  this — ^is  there  any 
authority  in  the  law  for  the  existence  of  such  a  right  as  that 
claimed  by  the  plaintiff  ?  We  find  none  where  the  houses 
do  not  adjoin,  and  although  we  possibly  might  have  acted 
upon  the  cases  before  referred  to,  if  the  circumstances  had 
been  the  same,  we  are  not  disposed  to  extend  the  principle 
further  than  we  feel  ourselves  compelled  by  authority.  K 
there  be  such  a  rule  of  law  as  that  suggested  by  Lord 
Campbell  in  Humphries  v.  Brogden^  the  plaintiff's  contention 
may  be  right.  But,  as  already  observed,  we  have  not  been 
referred  to,  and  are  not  aware  of  any  authority  to  this 
effect.  The  rule,  therefore,  to  set  aside  the  nonsuit  will  be 
dischai^d. 
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Bramweli/,  B. — I  think  that  the  rule  ought  to  be  dis- 
charged, and  I  do  not  dissent  from  any  reason  given  by  my 
Lord  for  discbaiging  the  rule.  But  the  reasons  there  given 
seemto  me  to  involve  questions  of  very  great  difficulty  and 
importance,  and  I  would  rather  not  pronounce  an  opinion 
on  them  without  a  great  deal  more  consideration  than  I 
have  been  able  to  give  them.  I  certainly  would  not  do 
it  in  any  case  without  some  necessity  for  so  doing,  which 
I  do  not  see  here,  because  there  is  ground  upon  which 
the  defendants  are  entitled  to  our  judgment ;  and  it  is  this. 
Where  a  house  leans  as  this  does,  the  owner  of  it  may 
make  two  claims  in  respect  of  it  upon  his  neighbour,  one  a 
general  right  to  impend  over  and  occupy  a  portion  of  his 
ground  as  it  were,  and  to  hang  over  and  occupy  a  portion 
of  air  or  the  space  over  it ;  the  other  right,  a  right  to  sup- 
port from  the  walls  of  the  house  of  his  neighbour.  Now 
the  former  claim  is  here  out  of  the  question,  because  the 
plaintiff's  house  did  not  impend  over  the  defendants'  land; 
therefore  the  question  is  limited  to  the  latter;   and  ac- 
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cordinglj  Mr.  BlackbnrrCa  contention  was,  that  the  plain* 
tiff  had  a  right  to  have  his  house  supported  by  the  inter- 
mediate house  which  the  plaintiff  said  leaned  upon  the 
defendants*  house.  The  right  so  claimed,  as  I  understand 
it,  was  this,  viz.  a  right  to  have  the  support  while  the  de- 
fendants'house  stood  there, --to  have  the  defendants'  house 
continue  to  stand  there  to  give  that  support, — and,  when  the 
defendants'  house  would  no  longer  stand  of  itself,  a  right  on 
the  part  of  the  plaintiff  to  go  in  and  repair  it,  and  make  it 
suflScient  to  bear  the  weight  of  the  plaintiff's  house.  Now 
that  is  a  claim  which  to  my  mind  is  extravagant  upon  the 
very  enunciation  of  it ;  but  for  aught  I  know  it  is  one  which 
may  exist  in  point  of  law.  Supposing  it  does  exist  it  must 
be  either  as  a  matter  of  absolute  right,  or  as  a  matter  of 
prescription,  or  under  the  Prescription  Act,  or  as  founded  on 
some  supposed  lost  grant  In  any  of  these  cases  it  can 
only  exist  if  the  benefit  was  one  that  was  enjoyed  as  of 
right,  which  cannot  be  unless  it  was  openly  and  visibly 
enjoyed.  An  enjoyment  must  neither  be  vi^  precario  nor 
clamf  it  must  be  open.  Now  when  one  house  visibly  leans 
towards  another,  a  person  may  make  a  tolerably  shrewd 
guess  that  it  is  partly  supported  by  the  other;  but  it  will 
be  only  a  conjecture.  No  one  can  say  but  that  both  may 
have  slipped  and  both  stand.  I  think  the  expression  is, 
''upon  the  square,"  self-supporting.  But  it  may  turn  out  to 
be  the  &ct,  that  the  house  which  leans  towards  the  other, 
affords  as  much  support  to  that  other  by  their  mutual  co- 
hesion as  the  other  affords  to  it.  In  fact  it  is  impossible 
to  say  which  house  b  being  supported.  It  is  true  that 
in  this  case  when  the  defendants'  house  was  removed 
the  plaintiff's  house  fell  in;  but  probably  nobody  who 
saw  the  block  of  buildings  would  have  guessed  that  such  a 
result  would  have  followed.   If  any  one  had  done  so  it  would 
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have  been  but  a  matter  of  conjecture.  Therefore,  sup- 
posing that  the  plaintiff,  for  more  than  twenty  years,  had 
an  enjoyment  which  he  says  now  ought  to  continue,  it 
was  an  enjoyment  clam,  not  open,  and  consequently  not  as 
of  right.  It  appears  to  me,  therefore,  that  on  that  ground 
there  has  been  nowhere  that  which  is  called  adverse 
enjoyment  or  enjoyment  as  of  right,  of  that  which  Mr. 
BlacUmm  claimed  for  his  client ;  consequently  that  no  title 
was  gained  under  any  of  the  different  ways  in  which  it  has 
been  surmised  it  might  have  been  gained.  It  seems  to  me 
on  that  ground  (of  course  I  bear  in  mind  that  there  is 
an  intermediate  house)  that  the  defendants  are  entitled  to 
our  judgment. 
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Mabtin,  B. — If  I  had  been  one  of  the  jury  I  should 
certainly  have  found  a  verdict  for  the  defendants  on  the 
ground  stated  by  my  brother  BramwelL  But  it  strikes  me 
that,  in  that  view  of  the  case,  it  was  a  question  for  the  jury 
and  not  one  of  law. 

Rule  discharged. 
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HE  declaration  stated  that,  at  the  time  of  the  making  The  defendant 
the  agreement  hereinafter  mentioned,  the  defendant  was  to  C.  m  a  ram 
indebted  to  one  William  Clapham  in  a  sum  of  money  nod  C  beinff 

indebted  to  the 
plaintiff  on  two  bills  of  exchange  for  601.  and  531. 13f ,  one  of  whieb  was  dishonoared  and  the 
other  aboat  to  become  dne,  the  plaintiff  requiring  some  security  proposed  to  O.  that  the  defend- 
ant should  guarantee  the  payment  of  the  bills,  when  C.  signeo  the  following  document: — **  I 
hereby  agree  to  authorise  R.  (the  defeivdant)  to  pay  L.  (the  plaintiff)  or  his  order  the  sum  of 
1 13/.  13«.,  the  amount  of  two  aooeptanoes,  totraros  mj  account  Tor  boilding  the  cottages  at  W. 
B.  to  debit  my  account  with  the  above  money :  also  L  's  receipt  to  B.  I  acknowledge  shall  be 
binding  between  myself  and  B.  in  the  contract."  At  the  foot  of  this  document  the  defendant 
wrote  **  acknowledged,**  with  his  signature. — Held,  that  the  plaintiff  could  maintain  no  action 
aoainst  the  defendant  to  reoofer  the  money,  since  the  document  was  merely  an  assignment  of  a 
chose  in  action,  and  there  was  no  oonsideiyition  for  a  promise  to  pay,  inasmnob  as  die  debt  due 
from  C  to  the  plaintiff  was  not  extinguished. 
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1859.       exceeding  1131 13«.  and  the  interest  and  expenses  heie- 

,  """^^^^      inafter  mentioned.     And  the  said  W.  Clapham  was  then 

«•  indebted  to  the  plaintiff  in  a  sum  of  money  equal  to  the 

sum  of  113Z.  13$,  and  the  interest  and  expenses  heremafter 

mentioned,  for  which  said  sum  of  1131  13«.  the  plaintiff 

then  held  two  several  bills  of  exchange  for  60/.  and  631  ISi. 

respectively  drawn  by  the  plaintiff  on  the  sud  W.  Clapham 

and  accepted  by  him  payable  to  the  plaintiff,  and  then 

unpaid ;  and  the  said  several  debts  and  the  said  two  bills  of 

exchange  with  the  said  interest  and  expenses  being  wholly 

unpaid,  it  was  agreed  by  and  between  the  plaintiff,  the  de* 

fendant  and  the  said  W.  Clapham,  in  the  words  and  figures 

following,  that  is  to  say, — <*Wetherby,  22nd  September, 

1858.    I  hereby  agree  to  authorize  Mr.  Stephen  Broadbent, 

of  Wetherby  (meaning  the  defendant),  to  pay  Mr.  ^lliam 

Liversidge  (meaning  the  plaintiff),  or  his  order,  the  sum 

of  1131 13f.  the  amount  of  two  acceptances  (meaning  the 

said  two  bills  of  exchange),  together  with  the  expenses  on 

the  said  two  bills  (meaning  the  said  two  bills)  and  interest 

thereon  towards  my  account  for  building  the  cottages  at 

Wetherby.    Mr.  Broadbent  (meaning  the  defendant)  to 

debit  my  account  (meaning  the  said  W.'  Clapham*s  account) 

with  the  above  money,  also  Mr.  liversidge's  (meaning  the 

plaintiff)  receipt  to  Mr.  Broadbent  (meaning  the  defend* 

ant),  I  (meaning  the  said  W.  Clapham)  acknowledge  shall  be 

binding,  between  myself  and  the  said  Mr.  Broadbent,  in 

the  contract   William  Clapham.     Acknowledged,  Stephen 

Broadbent** — Averments :  that  on  the  making  of  the  said 

agreement  the  plaintiff  accepted  the  same  in  fiill  satisfaction 

and  dischaige  of  the  said  debt  so  due  and  owing  to  him  by 

the  said  W.  Clapham ;  and  that  the  said  W.  Clapham  also 

accepted  the  same  in  fiill  satisfiiction  and  dischaifp  of  the 

said  debt  so  due  and  owing  to  him  by  the  defendant ;  and 

that  neither  the  plaintiff  nor  the  said  W.  Clapham  have  at 
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anj  time  demanded  their  said  several  debts  so  dischaif;ed 
as  aforesaid ;  and  that  all  conditions  precedent  have  been    . 
fiilfilled  and  everything  has  been  done  and  has  happened  ^' 

to  entitle  the  plaintiff  to  the  sum  of  113/.  13«.,  and  the 
said  sum  of  113JL  13«.  is  still  wholly  unpaid  to  the  said 
W.  Clapham,  and  the  said  several  bills  are  also  wholly  un- 
paid.— Breach:  non-payment  of  the  said  sum  of  113/.  ISs. 
— ^There  were  also  counts  for  money  payable  by  the  de» 
fendant  ibr  the  use  of  the  plaintiff,  and  money  due  on  an 
account  stated. 

Pleas  (inter  alia). — first:  that  it  was  not  agreed  by  and 
between  the  plaintiff  and  defendant  and  the  said  W.  Clap- 
ham,  nor  did  the  said  W.  Clapham  give  any  such  authority 
as  in  the  alleged  agreement  mentioned. — Secondly:  that 
the  plaintiff  did  not  accept  the  said  agreement  in  full  satis- 
faction and  discharge  of  the  alleged  debt  alleged  to  have 
been  due  and  owing  to  him  by  the  daid  W.  Clapham ; 
nor  did  the  said  W.  Clapham  accept  the  said  agreement  in 
full  satisfaction  and  discharge  of  the  said  alleged  debt  alleged 
to  have  been  due  and  owing  to  him  from  die  defendant. 

Issues  thereon. 

At  the  trial,  before  fVUks,  J.,  at  the  last  Yorkshire 
Assizes,  it  appeared  that  the  defendant  had  contracted  with  a 
builder,  named  Clapham,  for  the  erection  of  some  cottages  at 
Wethetby.  Clapham  being  indebted  to  the  plaintiff,  who  wasa 
timber  merchant,  had  accepted  two  bills  of  exchange  drawn 
by  the  plaintiff  on  him.  One  of  these  bills  which  ^as  for 
60L  became  due  on  the  18th  September,  1858,  and  was  dis- 
honoured ;  the  other  bill  which  was  for  631 13«.  was  not 
due  until  the  15th  of  October  following.  The  plaintiff, 
requiring  some  security  for  his  debt,  proposed  to  Clapham 
that  the  defendant  should  guarantee  the  payment,  and  on 
the  S2nd  September  the  plaintiff  and  Clapham  went  to  the 
defendant  when  the  following  document  was  signed. 

BR  2 
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«  Wetherby,  22  Sept  1858. 
**  I  hereby  agree  to  authorize  Mr.  Stephen  Broadbent,  of 
»•  Wetherby,  to  pay  to  Mr.  W.  Liversidge,  or  his  order,  the 

sum  of  11321  lSs»f  the  amount  of  two  acceptances^  together 
with  the  expenses  on  the  bills  and  interest  thereon,  towards 
my  account  for  building  the  cottages  at  Wetherby;  Mr. 
Broadbent  to  debit  my  account  with  the  above  money: 
also  Mr.  Liversidge  receipt  to  Mr.  Broadbent  I  acknow- 
ledge shall  be  binding  between  myself  and  Mr.  Broadbent 

in  the  contract 

'<  William  Clapham. 

**  Acknowledged, 

'*  Stephen  Broadbent." 

It  was  objected,  on  the  part  of  the  defendant,  that  the 
agreement  was  no  extinction  of  the  debt  due  from  the 
defendant  to  Clapham,  and,  consequently,  there  was  no 
consideration  for  the  promise.  The  learned  Judge  directed 
a  nonsuit,  reserving  leave  to  the  plaintiff  to  move  to  enter 
the  verdict  for  him. 

Edward  James^  in  last  Easter  Term,  obtained  a  rule  nisi 
accordingly ;  against  which 

T.  Janes  {Manisty  with  him)  now  shewed  cause. — There 
are  two  objections  to  the  maintenance  of  this  action :  first, 
a  chose  in  action  is  not  assignable  at  law ;  and,  secondly, 
there  is  no  consideration  to  support  the  agreement  As  no 
debt  was  due  from  the  defendant  to  the  plaintiff,  it  must 
appear  either  that  the  debt  due  from  the  defendant  to 
Clapham  has  been  transferred  to  the  plaintiff  by  the  consent 
of  the  three  parties,  or  that  there  is  good  consideration  for 
the  defendant  paying  the  plaintiff  that  debt  An  action 
for  money  had  and  received  will  not  lie,  because  there  has 
been  no  transfer  of  the  debt     In  Israel  v.  Douglas  (a), 

(a)  1  H.  Black.  239. 
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where  it  was  held  that  such  an  action  was  maintaiDable, 

there  was  a  good  coDsideration  to  support  the  promise,  viz. 

the  extinguishment  of  the  debt  due  from  the  defendant  to  *• 

Beoadbsnt. 

the  third  party.  Moreover,  the  authority  of  that  case  has 
been  doubted.  The  present  case  resembles  WharUm  v. 
Walker  (a),  where  one  Lythgoe,  being  indebted  to  the 
plaintiff  in  the  sum  of  4/.  Ss.,  gave  him  an  order  upon  the 
defendant,  who  was  his  tenant,  to  pay  that  sum  out  of  the 
next  rent  that  became  due.  The  plaintiff  transmitted  the 
order  to  the  defendant,  but  had  not  any  direct  communica- 
tion with  him  upon  the  subject  When  the  next  rent  became 
due  and  was  demanded  by  Lytbgoe,  the  defendant  produced 
the  order,  the  amount  of  which  he  promised  to  pay  to  the 
plaintiff,  and  paid  Lythgoe  the  difference  between  that  and 
the  sum  due  for  rent,  and  thereupon  Lythgoe  gave  him  a 
receipt  for  the  whole  sum.  It  was  held  that  the  plaintiff 
could  not  recover  the  amount  of  the  order  from  the  de- 
fendant in  an  action  for  money  had  and  received  or  upon 
an  account  stated.  [Martin^  B.,  referred  to  Cuxon  v. 
Chadky  (6).]  Here  there  was  no  agreement  between  the 
three  parties,  which  operated  as  an  extinguishment  of  the 
debt  due  fix)m  the  defendant  to  Clapham.  IPollock,  C.  B. 
— The  whole  matter  was  in  fierL] 
The  Court  then  called  on 

Edward  James  and  Cleatby  to  support  the  rule. — The 
document  in  question  is  not  simply  an  acknowledgment  of 
a  debt,  but  an  authority  to  the  defendant  to  debit  Clapham's 
account  with  the  113/.  \Zs.  It  was  an  equitable  assignment 
of  the  debt  which  Clapham  could  not  revoke :  Crowfoot  v. 
Gumejf  (e).  [BramweUf  B. — The  maiginal  note  of  that 
case  is  not  warranted  by  the  decision.]     The  existence  of 

(a)  4  B.  &  C.  163.  (6)  3  B.  &  C.  591. 

(c)  9  BiDg.  372. 
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a  debt  and  the  forbearance  of  the  plaintiff  to  sne  Clapham 

for  it,  is  a  sufficient  consideration  to  support  the  agreement. 

9'  [BramtoeUf  B.,  referred  to  OUershaw  v.  Kinp  (a)»    Martinj 

Bboadbxhv. 

B. — Suppose  the  plaintiff  had  sued  Clapham,  what  answer 
would  he  have  had  ?]  A  Court  of  equity  would  enforce 
the  agreement,  and  that  can  only  be  on  the  ground  that 
Clapham*s  debt  was  extinguished  by  iL  It  is  sufficient  if 
the  defendant  was  constituted  an  agent  for  the  purpose  of 
payiDg  over  the  money  to  the  plaintiff*  In  Lilly  v.  Hay8{b) 
a  debtor  of  the  plaintiff  transmitted  a  sum  of  money  to 
the  defendant,  who  admitted  having  received  it,  and  being 
afterwards  informed  that  it  was  meant  to  be  paid  to  the 
plaintiff,  said  he  would  so  pay  it.  These  statements  were 
communicated  to  the  plaintiff  by  the  defendant's  authority; 
and  it  was  held  that,  on  his  failing  to  pay,  the  plaintiff 
might  sue  him  for  money  had  and  received,  and  that  the 
defendant  could  not  allege  a  want  of  cousideraticm  moving 
from  the  plaintiff  to  himselt  PatUaon^  J.,  there  said: 
*'  Suppose  that  a  debtor  sent  money  to  a  general  agent  for 
the  creditor,  would  there  be  any  doubt  that  as  soon  as  the 
agent  received  it  he  would  be  accountable  to  the  credi- 
tor for  it,  as  money  had  and  received  to  his  useP  Would 
it  be  an  answer  that  there  was  no  consideration  moving 
from  the  creditor  to  the  agent  ?  Or  is  it  not  a  consideration 
if  the  money  is  sent  to  a  general  agent  for  the  creditor  and 
received  by  him,  he  informing  the  creditor  of  It?*"  So  here, 
if  the  defendant  had  told  the  plaintiff  that  he  had  the 
money  in  a  drawer  at  his  house  and  would  pay  it  over  to 
him,  if  the  defendant  afterwards  refused,  the  plaintiff  might 
have  recovered  it  in  action  for  money  had  and  received  to 
his  use.  Here  the  defendant  does  not  in  express  terms 
say  that  he  will  pay  over  the  money,  but  he  acknowledges 
the  authority  to  pay.     That  amounts  to  an  appropriation 

(a)  2  H.  &  N.  399 ;  in  error,  ib.  517.  (h)  5  A.  &  E.  548. 
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of  the  monej,  inreYoodble  except  bj  the  consent  of  all  paf* 
ties:  fFalher  y.  Boiinm  {a),  HamOUm  v.  SpatHtwoode  {b). 
ffilmm  v.  Qngfland  (c)  is  an  aathori^  that  this  tnuisaction 
amounts  to  a  transfer  of  the  debt. — ^Thej  also  referred  to 
Chittj  on  C(nitract8»  p.  543»  6th  ed. 

Pollock,  C.  B.— We  are  all  of  opinion  that  the  role 
ought  to  be  discharged.  Looking  at  the  document  alone» 
I  do  not  know  what  passed,  but  there  was  evidence  that 
liversidge,  the  pliUntiff,  wanting  some  securitj  for  a  bill 
of  exchange  which  was  overdue,  and  for  another  bill  which 
waa  about  to  become  due,  got  Clapharo,  hb  debtor,  to 
sign  this  paper :  "  I  herebj  agree  to  authoriie  Mr.  Stephen 
Broadbent,  of  Wetherbj,  to  paj  to  Mr.  Liveraidge^  or  his 
order,  the  sum  of  113/.  13«.,  the  amount  of  two  accept<- 
ancea^  together  with  the  expenses  on  the  bilk  and  interest 
thereon."  Now  the  mode  by  which  Clapham  would  naturallj 
authorixe  the  defendant  to  pay  the  money  to  the  plaintiff  or 
his  order  would  be  by  drawing  pn  him  a  bill  of  exchange  pay- 
able to  the  plaintiff's  order.  In  this  respect  the  case  diflfen 
from  tho^e  relied  upon  by  the  plaintiffs  The  document  goes 
on — ^**  towards  my  account  for  building  the  cottages  at  Weth- 
erby.  Mr.  Broadbent  to  debit  my  account  with  the  money."* 
That  does  Dot  mean  *'  instanter,"  so  as  to  transfer  the  debt, 
but  **  debit  my  account  with  the  money  when  you  have 
paid  it"  All  that  the  defendant  does  is  to  add  the  word 
^  acknowledged,"  with  his  signature,  which  may  only  mean 
that  he  has  received  the  agreement,  and  that  when  he  gets 
the  authority  he  will  act  upon  it  I  cannot  see  that  there 
is  any  dbtinct  agreement  whatever, — at  least  to  the  effect 
stated  in  the  first  count    The  debt  due  from  Clapham  to 

(a)  9  BL  &  W.  41 1.  (b)  4  Ezch.  200. 

(c)  6  fi.  &  Aid.  82S. 
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1859.       the  plaintiff  is  not  eztingubhedj  and  there  is  nothing  in 
,  ^•^^^'^^^^      the  document  to  prevent  the  plaintiff  from  suing  Clapham 

LiTSBSXDGB      ^  '^  ^  *^  O  I- 

«•  instanter  on  the  bills  of  exchange.     No  plea  founded  on 

Broadbsxt.  . 

that  document  would  afford  any  defence  to  the  action.    It 

is  not  necessary  to  go  through  the  cases  cited  on  the  part 

of  the  plaintiff,  because  none  of  them  apply.     For  these 

reasons  I  think  that  the  learned  Judge  was  right  in  directing 

a  nonsuit. 

MartiNi  B. — I  am  of  the  same  opinion.  There  are  two 
legal  principles  which,  so  fisur  as  I  know,  have  never  been 
departed  from :  one  is  that,  at  common  law,  a  debt  cannot 
be  assigned,  so  as  to  give  the  assignee  a  right  to  sue  for  it 
in  his  own  name,  except  in  the  case  of  a  negotiable  instru- 
ment; and,  that  being  the  law,  it  is  perfectly  clear  that 
Clapham  could  not  assign  to  the  plaintiff  the  debt  due 
from  the  defendant  to  him.  That  a  debt  may  be  assigned  in 
equity  there  is  no  doubt,  and  I  should  rejoice  if  the  scandal 
did  not  exist  of  there  being  one  rule  at  law  and  another 
in  equity.  The  other  principle  which  would  be  infringed 
by  allowing  this  action  to  be  m^ntained,  is  the  rule  of  law 
that  a  bare  promise  cannot  be  the  foundation  of  an  action : 
'^jEx  nudo  pacta  non  oritur  aetio/*  Applying  those  princi- 
ples to  the  present  case,  I  am  clearly  of  opinion  that  the 
action  cannot  be  maintained.  The  document  begins,  **  I 
hereby  agree  to  authorize  Mr.  Stephen  Broadbent,  of 
Wetherby,  to  pay  to  Mr.  W.  Liversidge,  or  his  order, 
the  sum  of  11321  ISx."  That  is  nothing  more  than  an 
agreement  to  authorize  the  defendant  to  pay  to  the  plain- 
tiff, or  some  one  in  his  stead;  and  the  signature  of  the 
defendant  has  no  other  meaning  than  that  pointed  out 
by  the  Lord  Chief  Baron.  Nevertheless  I  will  assume 
that  the  defendant  did  promise  to  pay  the  money  to  the 
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plaintiff;  then  there  is  the  objection  of  a  want  of  con-        1859. 

sideration  to  support  the  promise.     The  docament  goes    ^'^'^^     ' 

f^*^  ^  °         L1TIB8IDQK 

on,    **  Mr.   Broadbent  to   debit    my    account    with'  the  v, 

t  M        -r^     -r       t  1  1  1  .  -^r  BrOADBBHT. 

above  money.  If  I  thought  that  meant  this — **Yoa 
may  now  take  a  pen  and  write  down  113/L  13f.  to  my 
debit,  and  thereby  extinguish  so  much  of  your  debt/'  I 
should  agree  with  the  plaintiff*8  counsel.  But  that  is  not 
the  meaning  of  the  document.  The  following  words,  **aIso 
Mr.  Liversidge  receipt  to  Mr.  Broadbent  I  acknowledge 
shall  be  binding  between  myself  and  Mr.  Broadbent  in  the 
contract,"  clearly  shew  what  the  real  meaning  is,  viz.  that 
when  the  defendant  has  paid  the  money  to  the  plaintiff 
and  got  his  receipt  for  it,  then,  and  not  before,  he  is  to 
debit  Clapham*s  account  with  the  money  so  paid.  No  doubt 
a  debtor  may,  if  he  thinks  fit,  promise  to  pay  his  debt  to  a 
person  other  than  his  creditor,  and  if  there  is  any  conside- 
ration for  the  promise  he  is  bound  to  perform  it.  But  here 
there  was  none  whatever.  There  was  no  agreement  to  give 
time,  or  that  the  debt  of  Clapham  should  be  extinguished, 
— no  indulgence  to  him  or  detriment  to  the  plaintiff.  There 
was  nothing  in  the  nature  of  a  consideration  moving  from 
the  plaintiff  to  the  defendant,  but  a  mere  promise  by  the  de- 
fendant to  pay  another  man^s  debt.  No  doubt,  there  are 
cases  in  which  the  Courts  have  been  desirous  to  give  their 
sanction  to  arrangements  of  this  kind.  Amongst  others, 
Lilly  V.  Hays  {a)  was  cited.  But  in  that  case  the  defendant 
had  a  sum  of  money  in  his  hands  which  he  admitted  that 
he  held  for  the  plaintiff's  use,  and  promised  to  pay  to  him ; 
so  that  he  was  in  the  situation  of  an  agent  for  the  plaintiff, 
and  on  that  ground  it  was  held  the  plaintiff  might  recover 
it  as  money-  received  to  his  use.  The  same  observation 
applies  to  the  case  of  Walker  v.  Ro8tran{b).     There  the 

(a)  5  A.  &  £.  54S.  (h)  9  M.  &  W.  411. 
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agent  for  the  purchaser  of  goods  undertook,,  by  an  agree- 
ment to  which  the  vendor  and  purchaser  were  also  parties^ 

Bboadbebt  ^  P*^  ^^"^  ^^  exchange,  given  for  the  price  of  the  good^ 
out  of  certain  specified  funds  which  he  expected  to  receive, 
and  that  was  held  to  be  an  appropriation  of  the  funds, 
irrevocable  except  bj  the  consent  of  all  parties.  The  same 
principle  prevails  with  respect  to  bankers.  A  banker  is  in 
the  position  of  a  person  having  in  his  hands  the  money 
of  another  which  he  is  at  any  moment  liable  to  be  called 
upon  to  pay,  and  the  Courts  have  grasped  at  that  to  make 
a  contract  between  the  banker,  his  customer  and  a  third 
party,  for  the  payment  of  money  to  the  latter,  operate  as  a 
transfer  of  the  money,  so  that  an  action  for  money  had  and 
received  can  be  maintained  for  it.  Here  there  is  no  money 
had  and  received  to  the  use  of  the  plaintiff.  In  Israd  v. 
Douglas  (a),  there  was  a  consideration  to  support  the  pro- 
mise. Here  there  is  nothing  more  than  a  transfer  of  a 
chose  in  action;  and,  without  violating  the  two  rules  of 
law  to  which  I  have  adverted,  this  action  cannot  be  main- 
tained. 

« 

Bramwbll,  B. — ^I  am  of  the  same  opinion.  Where  the 
action  for  money  had  and  received  is  maintainable,  it  is 
because  certain  fisu^ts  exist,  which,  if  fully  stated  on  the 
record,  would  entitle  the  plaintiff  to  maintain  an  action. 
Whether  the  count  for  money  had  and  received  is  the 
proper  form,  or  not,  is  immaterial  if  there  is  a  right  of 
action.  Test  it  in  this  way : — Suppose  the  juiy  retomed  a 
special  verdict,  it  would  then  be  seen  whether  money  had 
and  received  was  miuntainable.  I  am  by  no  means  clear, 
whether  my  Lord's  doubt  as  to  there  being  any  agreement 
by  the  defendant  is  well  founded;  but  I  do  not  decide  on 

(a)  1  H.  Black.  239. 
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that  groundt  because  it  aeema  to  nie  a  question  for  the  jury. 
Mj  judgment  {Hroceeds  on  the  grounds  stated  by  my  brother 


in,  viz.,  that  no  man  can  be  made  liable  on  a  contract  •- 

Beoadbbiit. 

without  a  consideration  to  support  it,  and  that  a  chose  m 
action  is  not  assignable  at  law*  I  construe  this  document, 
not  as  an  agreement  that  the  defendant  shall  forthwith 
debit  Clapham  with  the  amount  of  the  bills,  and  that  the 
plaintiff  shall  give  up  his  claim  upon  him,  but  as  an 
authority  to  the  defendant  to  pay  the  plaintiff  that  amount, 
and,  when  he  has  done  so,  to  debit  Clapham*s  account  with 
the  money.  Then  what  consideration  is  there  for  a  pro- 
mise by  the  defendant  to  pay  Clapham's  debt?  The 
defendant  must  be  liable  (if  at  all)  by  reason  of  some  duty 
arising  fiom  contract ;  and  that  must  be  founded  on  a  good 
consideration.  In  2  Wms.  Saund.  p.  137  ff,  it  is  said :  **  The 
consideration  to  support  an  assumpsit  must  move  from  the 
plaintiff/  Again,  at  p.  137 /«,  *'Any  act  of  the  plaintiff 
from  which  the  defendant  or  a  stranger  derives  a  benefit  or 
advantage,  or  any  labour,  detriment,  or  inconvenience  sus- 
tained by  the  pldntiff,  however  small  the  benefit  or  incon- 
venience may  be,  is  a  sufficient  consideration,  if  such  an 
act  is  performed  or  such  inconvenience  suffered  by  the 
plaintiff  with  consent  express  or  implied  of  the  defendant." 
Here  the  plaintiff  was  under  no  obligation  to  do  any  act, 
or  to  forbear,  or  to  suffer  any  inconvenience.  I  cannot  see 
any  consideration  whatever  for  the  promise,  and  therefore 
it  is  clear  to  my  mind  that  the  action  is  not  maintainable. 
Then  as  to  the  authorities :  Crmofoot  v.  Gumey  (a)  is  a  good 
authority  for  the  plaintiff  in  the  marginal  note ;  but,  if  the 
law  is  to  be  read  from  the  body  of  the  case,  it  is  against 
him,  because  the  Court  say  that  there  was  merely  an  equi- 
table assignment  of  the  debt  Walker  v.  Rostron  (b)  may  be 
supported  on  this  ground,  that  there  was  an  agreement 
(a)  9  Biog.  872.  (ft)  9  M.  &  W.  411. 
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1859.       between  the  three  parties  that  certain  monies  which  the 

,  ^"^^^^^-^      defendant  expected  to  receive  should,  when  received,  be 
L1TSB8IDOB  ^ 

9'  held  by  him  on  behalf  of  the  plaintiff.   If  I  direct  my  agent 

Bboadbbnt.  . 

to  receive  my  rent  about  to  become  due,  not  on  my  account 

but  for  C.  D.,  and  that  is  assented  to  by  all  parties,  when 
the  rent  is  paid  it  would  be  received  on  account  of  C.  D. 
In  Walker  v.  Bostran  (a),  Parke,  B.,  in  the  course  of  the 
argument,  makes  use  of  this  expression :  **  Is  not  an  equi- 
table assignment  of  a  chose  in  action  the  same  in  equity  as 
the  assignment  of  a  chattel  at  law  ?  Then  this  is  the  case 
of  a  plaintiff  suing  the  party  who  has  agreed  to  become  his 
agent  for  the  amount  of  that  equitable  lien."  That  must 
be  the  principle  upon  which  that  judgment  proceeded.  At 
first  I  was  inclined  to  think  that  HamiUan  v.  SpoUiswoode{b) 
was  in  the  plaintiff's  favour,  but  now  I  think  it  is  not, 
because  in  that  case  there  was  a  consideration  moving 
from  the  plaintiff.  The  declaration  is  ingeniously  drawn, 
and  contains  an  averment  that  the  plaintifis  have  waited  for 
payment  until  the  days  mentioned  in  the  order. 

Watson,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  Israel  v.  Dofifflas  (c)  is  relied  upon 
as  an  authority  that  money  had  and  received  may  be 
maintained,  but  the  correctness  of  that  decision  has  been 
doubted  in  several  subsequent  cases.  In  order  to  maintain 
an  action  for  money  had  and  received,  the  money  must  have 
been  received  actually  or  constructively  for  the  use  of  the 
plaintiff.  Then,  as  to  the  first  count :  it  alleges  that  the 
plaintiff  and  Clapham  accepted  the  agreement  in  satisfaction 
and  dischai^ge  of  their  debts.  That  averment  is  necessary 
in  order  to  render  the  declaration  good,  for  all  the  cases 
proceed  on  the  ground  that  the  debt  due  fix>m  the  third 

(a)  9  M.  &  W.  411.  419.  (b)  4  Exch.  200. 

(c)  1  H.  Black.  239. 
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party  to  the  plaintiff  was  extinguished,  and  therefore  there 
was  a  good  consideration  moving  from  him  to  support  the 
defendant's  promise.   Here  there  was  no  extinguishment  of  v. 

Clapham's  debt  The  agreement  is  acknowledged  by  the 
defendant,  but  it  is  the  document  of  Clapham ;  and  there 
is  nothing  whatever  in  it  to  prevent  the  plaintiff  from  suing 
Clapham.  It  seems  to  me  that  there  is  a  total  want  of 
consideration  for  the  defendant's  promise,  and  that  the 
plaintiff  has  failed  to  prove  his  case. 

Rule  discharged. 


Mytton  V,  The  Midland  Railway  Company.  jWm  13. 


Ti 


HE  first  count  of  the  declaration  stated,  that  the  defend*  The  plaintiir 
ants,  before  and  at  the  time  of  the  committing  by  them  of  the  Newport  ^ 
grievances,  &c,  were  and  still  are  common  carriers  for  hire  of  Sou^h Valet* 
passengers  and  their  luggage,  goods  and  chattels,  upon  their  ^JJy'^*^^"" 
railway ;  and  the  plaintiff  heretofore,  to  wit,  on,  &c.,  at  the  ^gjj^^'* 
request  of  the  defendants,  became  and  was  a  passenger  on  jiuQ*  'or  which 
a  journey  extending  over,  upon,  and  along  their  said  rail-  entire  fare. 

-    ,       .   -      ,  t  .  .1    The  South 

way ;  and  the  defendants  as  such  common  earners  received  Walet  Railway 
the  plaintiff  as  such  passenger  into  one  of  their  carriages  Newport  to 
upon  their  said  railway,  and  a  portmanteau  and  its  con-  „|ie,of 
tents,  being  the  luggage  of  the  plaintiff,  was  then  also  ^^'^"^^^^^ 
received  bv  them,  as  such  common  carriers  as  aforesaid,  to  <listanoe  it 

*"  travened  on 

the  Great 
Western  Railway ;  and  the  Midland  Railway  Company  have  a  line  from  Gloucester  to  Bir- 
mingham.   By  arrangement  hetween  the  three  Companies  tickets  are  issued  for  the  entire 
distance,  and  the  fares  are  divided  between  them  according  to  the  mileage  travelled  on  each 


line.     At  Gloucester  the  plaintiff  took  his  portmanteau  from  the  South  Wales  railway  carriage 

and  delivered  it  to  a  guard  of  the  Midland  Railway  Company.     On  the  arrival  of  the  train  at 

Birmingham  the  -  -     - 

Company  for  the 

Railway  Compan} 

quently  the  Midland  Railway  Company  were  not  liable. 


Birmingham  the  portmantoan  was  missing.    The  plaintiff  naving  sued  the  Midland  Railway 

loss  I — Heidt  that  the  contract  was  an  entire  contract  with  the  South  Walee 
Railway* Company  to_^oonvey  the  whole  distance  from  Newport  to  Birmingham,  and  conse- 
Midla  '      -        - 
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1859.       be  by  them  safely  and  securely  conveyed,  kept,  carried  and 

Mtttov      conveyed  by  the  defendants,  as  such  carriers  as  aforesaid,  to 

••  wit,  from  Gloucester  to  Birmingham,  and  at  the  end  of  the 

Railway  Co.   said  journey  to  be  delivered  to  the  plaintiff,  for  reasonable 

reward  by  the  plaintiff  paid,  to  wit,  to  the  defendants  in  that 

behalf.    Yet  the  defendants  did  not  so  safely  or  securely 

keep,  cany,  convey,  or  deliver  the  plaintiff^s  said  luggage  as 

aforesaid,  and  by  the  reason  of  the  negligence^  carelessness, 

wrongful  act,  neglect,  or  default  of  the  defendants  in  that 

behalf^  and  not  otherwise,  the  said  luggage  became  and  was 

and  still  is  wholly  lost  to  the  plaintiff. — There  was  a  second 

count,  omitting  the  allegation  that  the  defendants  were 

common  carriers. 

The  defendants  pleaded,  not  guilty,  together  with  pleas 
denying  that  the  plaintiff  became  such  passenger  as  alleged 
and  that  the  defendants  received  the  portmanteau  for  the 
purpose  aforesaid. 

The  cause  came  on  to  be  tried  before  the  Lord  Chief 
Baron,  at  the  Middlesex  sittings  after  last  Hilary  Term 
when  a  verdict  was  entered  for  the  plaintiff  for  661,  sul]gect 
to  the  following  case:— 

The  South  Wales  Railway  Company  have  a  line  of  rail- 
way from  Newport,  in  Monmouthshire,  to  Grange  Courts 
about  twelve  miles  from  Gloucester ;  and  from  thence  they 
run  over  a  portion  of  the  Great  Western  Kne  of  railway 
into  the  city  of  Gloucester,  and  into  a  station  there  of  the 
Great  Western  Company.  The  defendants  have,  adjoining 
that  station  and  under  the  same  roof,  but  as  separate 
property,  a  station  of  their  own,  and  from  this  station  they 
have  a  line  to  Birmingham ;  but  as  their  line  is  a  narrow 
gauge  line  and  the  lines  of  the  other  companies  are  broad 
guage  lines,  there  is  necessarily  a  change  of  carriages  at  the 
Gloucester  station. 

Arrangements  having  been  made  by  the  traflSc  managers 
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of  the  said  railways,  ly  means  of  which  passengers  from        1859. 
Newport  can  be  and  are  booked  through  from  that  place  to      *^^^ 
Birmingham  and  vice  versft,  these  arrangements  were  and  •• 

are  regularly  acted  upon  by  the  Companies,  and  the  finres  E^ilwat  Go. 
paid  are  divided  by  the  Companies  amongst  themselves 
according  to  the  mileage  travelled  over  each  line,  at  a 
clearing-house  where  the  clerks  of  the  said  Companies  meet 
for  that  purpose.  The  fiire  is  paid  at  the  office  of  starting 
where  the  ticket  is  issued. 

On  the  18th  of  August  last  the  plaintiff  took,  at  the  office 
of  the  South  V^ales  Railway  Company  at  Newport,  two 
third  class  through  tickets  for  Birmingham,  to  go  by  the 
said  South  Wales,  Great  Western  and  defendants*  lines,  and 
paid  to  the  South  Wales  Railway  Company  the  feres  de- 
manded; and  these  feres  were  in  feet  afterwards  divided  in 
the  due  proportions  between  the  three  Companies.  The 
plaintiff  delivered  his  portmanteau  to  the  porter  of  the 
South  Wales  Railway  Company  at  Newport,  who  placed  on 
it  a  ticket  marked  *<  S.  W.  R.,  vift  Midland  from  Gloucester. 
Newport  to  Birmingham." 

No  charge  was  made  or  paid  for  the  carriage  of  the  port- 
manteau or  its  contents  beyond  the  usual  charge  for  the 
conveyance  of  passengers.  Tlie  plaintiff  and  his  wife  tra- 
velled to  Gloucester ;  and,  on  the  arrival  of  the  train  there, 
the  plaintiff  took  his  portmanteau  from  the  South  Wales 
railway  carriage,  in  which  it  had  been  placed,  and  delivered 
it  to  the  guard  of  the  defendants,  the  Midland  Railway 
Company,  who  placed  it  in  the  luggage  van  of  the  defend- 
ants* train,  which  was  just  starting  for  Birmingham ;  and 
the  plaintiff  and  his  wife  got  into  a  third  class  carriage  of 
the  Midland  Railway  Company  and  were  conveyed  to 
Birmingham  in  their  train.  On  the  arrival  of  the  train  at 
Birmingham  the  plaintiff's  portmanteau  was  missing,  but  it 
was  afterwards  found  by  the  Birmingham  police  in  a  street 
in  Birmingham  broken  open  and  part  of  its  contents 
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1859.        gone.     The  portmanteau  contained  the  plaintiff's  personal 
^^      luggage  (a). 

V.  By  « the  South  Wales  Railway  Act,  1845,"  (8  &  9  Vict 

Midland  x  .     . 

Railwat  Co.  c.  cxc.)  8.  50,  it  is  enacted  as  follows : — **  Every  passenger 
travelling  upon  the  railway  may  take  with  him  at  his  own 
risk  his  ordinary  luggage  not  exceeding  one  hundred  pounds 
in  weight  for  first  class  passengers ;  sixty  pounds  in  weight 
for  second  class  passengers,  and  forty  pounds  in  weight  for 
third  class  passengers,  without  any  chaif;e  being  made  for 
the  carriage  thereof." 

By  the  204th  section  of  the  Midland  Railways  Consoli- 
dation Act,  1844,  (7  &  8  Vict  c.  xviiL)  it  is  enacted, ''  That 
every  passenger  travelling  upon  the  railway  in  a  first  class 
carriage  may  take  with  him  his  ordinary  luggage  not  exceed- 
ing one  hundred  pounds  in  weight ;  and  every  passenger 
travelling  in  a  second  class  carriage  may  take  with  him  his 
ordinary  luggage  not  exceeding  sixty  pounds  in  weight; 
and  every  passenger  travelling  in  a  third  class  carriage  may 
take  with  him  his  ordinary  luggage  not  exceeding  forty 
pounds  in  weight,  without  any  charge  to  be  made  for  the 
carriage  thereof." 

The  defendants  contend  that  the  contract  of  conveyance 
from  Newport  to  Birmingham  was  made  by  the  plaintiff 
with  the  South  Wales  Railway  Company,  and  that  the 
defendants  are  not  liable  to  this  action. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  to  recover  the  value  of  the  port- 
manteau or  its  contents. 

(a)  The  case  also  Btated  that  was  whether  these  sketches  were 

the  portmanteau  contained  cer-  paintings  within  the  meaning  of 

tain  sketches,  made  bj  the  plain-  the  Carriers  Act,  10  Geo.  4  ft 

tiff,  who  was  an  artist,  in  South  1  Wm.  4»  c.  68.    The  decision  of 

Wales,  for  the  purpose  of  making  the  Court  renders  it  unnecessary 

from  them  finbhed  pictures ;  and  to  notice  this  point, 
another  question  raised  b  j  the  case 
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inboard  {Hawkins  with  him)  aigued  for   the  plaintiff        1859. 
(June  8). — The  only  authority  bearing  on  the  point  is  that       jjJ^JJ^ 
of  Collins  V.  The  Bristol  and  Exeter  Railway  Company  (a),  »• 

but  that  does  not  conclude  this  case.  Here  there  was  a  Railway  Co. 
contract  by  the  plaintiff  with  the  defendants,  the  Midland 
Railway  Company,  to  carry  him  and  his  luggage  from 
Gloucester  to  Birmingham.  The  case  is  distinguishable 
fix>m  Scothom  v.  The  South  Staffordshire  Railway  Com- 
pany{b)j  because  here  the  three  Companies  divided  the 
fares  according  to  the  mileage  travelled  over  each  line. 
The  South  Wales  Railway  Company,  to  whom  the  entire 
fare  was  paid,  were  the  agents  of  the  two  other  Companies, 
for  the  purpose  of  binding  them  by  a  contract  with  the 
plaintiff  to  carry  him  on  their  lines.  The  portmanteau  was 
not  delivered  to  the  South  Wales  Railway  Company  to  be 
by  them  carried  from  Newport  to  Birmingham,  for  the 
plaintiff  took  possession  of  it  at  Gloucester  and  delivered 
it  to  a  servant  of  the  defendants.  In  that  respect  also  the 
case  differs  from  Scothom  v.  The  South  Staffordshire  Rail- 
way Company,  The  ticket  also  points  to  the  separate 
responsibility  of  each  Company.  Marshall  v.  The  York^ 
Newcastle  and  Berwick  Railway  Company  {e)  and  The  Great 
Northern  Railway  Company  v.  Shepherd  {d)  are  authorities 
that  a  railway  Company  is  liable  for  the  loss  of  a  passenger's 
goods. 

Phipson  {Mettor  with  him),  for  the  defendants. — There  is 
no  decision  as  to  what  is  the  nature  of  the  contract  with  a 
railway  Company,  which  undertakes  to  carry  passengers  to  a 
place  beyond  their  own  line ;  but  it  is  submitted  that  there 
is  no  distinction  in  that  respect  between  passengers  and 

(a)  1  H.  &  N.  517.  (<?)  11  C.  B.  655. 

(b)  8  Ezch.  341.  \d)  8  Exch.  80. 

VOL.  IV. — N.  8.  8  8  EXCH. 
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1859.  good&  The  contract  is  made  with  the  Company  which 
^r^^^*^  receives  the  fare  and  gives  the  passenger  the  ticket  In  the 
^,  «•  case  of  a  refusal  to  carry,  who  is  to  be  sued  ?    The  Com- 

Railway  Co.  pany  who  receives  the  money  may  be  the  agent  for  the 
others,  but  there  is  no  joint  contract  between  them  and  the 
passenger.  Jduschamp  v.  7^  Laneatier  and  Preston  June- 
Han  RaUway  Company  (a)  and  Wilby  v.  The  West  Cornwall 
Railway  Company  (b)  are  authorities  that  the  contract  was 
with  the  South  Wales  Railway  Company,  to  carry  the  whole 
distance  from  Newport  to  Birmingham.  This  is  not  like 
the  case  of  several  coach  proprietors  each  of  whom  provided 
horses  for  the  coach  for  a  certain  distance,  but  all  shared  in 
the  profits  and  were  therefore  partners. 

AKlwardf  in  reply. — Suppose  a  Company  contracted  to 
cany  from  London  to  Berlin,  that  could  not  be  one  contract, 
for  there  would  be  different  regulations  and  conditions  on 
different  parts  of  the  journey.  So,  here,  the  bye-laws  and 
regulations  of  these  Companies  vary. 

Cur.  adv.  vulL 

Martin,  B.,  now  said : — Thb  was  a  special  case  argued 
before  us  a  few  days  ago.  The  material  tacts  are  these : — 
The  plaintiff,  desiring  to  go  fix>m  Newport  to  Birmingham, 
took  a  ticket  at  the  Newport  Station  of  the  South  Wales 
Railway  Company.  That  Company's  line  extends  to 
a  point  within  a  few  miles  of  Gloucester,  were  it  meets 
the  line  of  the  Great  Western  Railway  Company,  and  the 
defendants,  the  Midland  Railway  Company,  have  a  line 
from  Gloucester  to  Birmingham.  The  South  Wales  Railway 
Company  had  an  arrangement  with  the  Great  Western 
Railway  Company  and  the  defendants  to  issue  tickets 

(a)  8  M.  &  W.  421.  (h)  2  H.  &  N.  703. 
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and  coDvey  passengers  the  entire  distance.     The  plain-        1859. 
tiff  delivered  his  portmanteau  to  a  porter  of  the  South       v^*^*"*^ 
Wales  Railway  Company  at  Newport,  who  placed  on  it  v. 

a  ticket  marked  **  S.  W.  R.  via  Midland  from  Gloucester,   IUilwat  Ck>. 
Newport  to  Birmingham.''    The  plaintiff  proceeded  on  his 
journey,  and  arrived  with  his  portmanteau  at  Gloucester. 
He  there  took   the  portmanteau  from   the  South  Wales 
Railway  carriage  and  delivered  it  to  the  guard  of  the  Mid- 
land Railway  Company.     On  his  arrival  at  Birmingham 
the  portmanteau  was  missing,  but  was  ultimately  found  in 
a  street  in  Birmingham,  broken  open  and  part  of  its  con- 
tents gone.     The  plaintiff  has  thought  fit   to  bring  his 
action  against  the  Midland  Railway  Company  for  the  pur- 
pose of  recovering  compensation  for  the  loss  of  his  port- 
manteau; indeed  he  was  obliged   to  do  so  if  he  could 
recover  at  all,  because  the  act  of  parliament  which  incor- 
porates the  South  Wales  Railway   Company  contains  a 
provision  by  which  every  passenger  travelling  on  the  rail- 
way is  to  take  his  luggage  at  his  own  risk ;  but  there  is  no 
such  enactment  in  the  Midland  Railway  Company's  Ac^ 
Upon  these  facts  the  only  question  is,  whether  there  was 
any  contract  between  the  plaintiff  and  the  Midland  Rail- 
way Company,  or  whether  the  contract  was  not  an  entire 
contract  with  the  South  Wales  Ridlway  Company  to  convey 
the  plaintiff  the  whole  distance  from  Newport  to  Birming- 
ham.    We  are  of  opinion  that  there  was  but  one  contract, 
and  that  that  contract  was  with  the  South  Wales  Railway 
Company,  and  not  with  the  Midland  Railway  Com\mj. 
There  was  one  sum  paid  and  one  ticket  given  for  the 
entire  journey,  and  there  was  no  evidence  whatever  of  any 
privity  of  the  Midland  Railway  Company  to  that  contract, 
except  that,  by  arrangement  with  the  South  Wales  Rail- 
way Company,  they  conveyed  on   their  line  passengers 
booked  from  Newport  to  Birmingham.    We  think  that  the 

88   2 
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1859.        principle  of  Muschamp  v.    The  Preston  and  Lancashire 

Railway  Company  applies  to  this  case  ;  and  as  there  was  no 

9'  contract  with  the  Midland  Railway  Company  the  plaintiff 

Midland  ....  r-  j  r 

Railway  Ck>.    fails  in  this  action,  and  the  defendants  are  entitled  to  our 

judgment 

Judgment  for  defendants  {a). 

(a)  See  Cottins  y.  The  Bristol     Dom.  Proc.  July  27,  1859,  and 
and  Exeter  Bmbcay   Company :      Angell  on  Carriers,  p.  437,  8. 466. 


June  8.  STUBGiSy  Provisional  Assignee  of  the  Estate  of  J.  Hartlt, 
an  insolvent  debtor,  v.  Sir  W.  Darell,  Baronet,  Admi- 
nistrator,  with    the   will    annexed,    of  John    Earl  of 

EUMONT. 

In  May  1831,      X  HIS  was  an  action  to  recover  2000/.  upon  two  bonds. 

the  obligee  of  a 

bond  brought  Bj  consent  of  the  parties  and  order  of  a  Judge,  a  case  was 
it  against  the°  Stated  for  the  opinion  of  this  Court,  without  pleadings,  (in 
notIS  of  tuT  substance)  as  follows  :— 

abltedbythe  ^°  January,  1821,  John,  afterwards  Earl  of  Egmont, 
death  of  the      executed  a  bond  in  the  penal  sum  of  lOOOJL  conditioned 

oblieor  in  De-  '^ 

cember  1835.     for  payment  by  him,  his  heirs,  executors  or  administrators. 

The  obh'ffor  \ 

left  a  will,         to  J.  Hartly,  his  executors,  administrators  or  assigns,  of  the 

which  was  ^  . 

not  proved.  sum  of  500/.  With  interest  at  5L  per  cent,  within  twelve 

May,  1857,  calendar  months  next  after  the  decease  of  John  James 

ofThe^g^s"  (then)  Earl  of  Egmont ;  and  a  like  bond  in  the  penal  sum 

theobligOT''^  of  1000/.  conditioned  for  payment  of  500i,  with  interest, 

with  his  will  within  eighteen  months  after  the  death  of  the  said  John 

annexed  was  ^ 

granted  to  the    James  Earl  of  Egmont 

present  de- 
fendant.    In 

March  1 85*2,  the  obligee  petitioned  the  Insolvent  Coort,  and  his  effects  rested  in  the  provisional 
assignee,  the  present  plaintiff,  who  commenced  this  action  on  the  bond  against  the  defendant  on 
the  17th  May,  1858 — Held,  that  the  right  of  action  was  not  barred  bv  the  Statute  of  Limita- 
tions, 3  &  4  Wm.  4,  c.  42,  s.  3. 


TBINITY  TERM^    22    VICT. 

John  James,  Earl  of  £gmont»  died  in  February,  1822, 
and  the  said  John  then  became  Earl  of  Egmont. 

On  the  24th  May,  1831,  J.  Hartly  commenced  an  action 
upon  the  said  bonds  against  John  Earl  of  Egmont  (The 
case  then  stated  that  J.  Hartly  declared  in  the  action ;  that 
the  Earl  of  Egmont  pleaded;  that  issue  was  joined  and 
notice  of  trial  given ;  and  that  afterwards  two  attempts  were 
made  to  settle  all  questions  between  the  parties  by  arbitra- 
tion, which  proved  abortive,  and  on  the  30th  October,  1835, 
J.  Hardy  gave  notice  of  his  intention  to  proceed  in  the 
action.) 

John  Earl  of  Egmont  died  on  the  31st  December,  1835,- 
and  the  said  action  thereby  abated.  By  his  will,  dated  the 
4th  April,  1824,  he  appointed  his  son  Henry,  who  sue- 
ceeded  him  as  Earl  of  Egmont,  his  sole  executor.  The 
said  Henry  Earl  of  Egmont  never  proved  the  will,  and 
died  in  December  1841.  By  his  will,  dated  the  11th 
December,  1841,  he  devised  and  bequeathed  all  his  real 
and  personal  estate  to  Sir  E.  Tiemey  absolutely,  and  ap- 
pointed the  said  Sir  E.  Tiemey  his  sole  executor.  His 
will  was,  on  the  7th  January,  1843,  duly  proved  in  the 
Prerogative  Court  in  Ireland  by  the  said  Sir  K  Tiemey ; 
but  not  in  England.  Sir  E.  Tierney,  by  his  will,  dated 
the  28th  April,  1855,  and  certain  codicils  thereto,  devised 
his  real  estates,  and  gave  the  residue  of  his  personal  estate 
to  his  daughter,  the  wife  of  Sir  W.  Darell,  the  present 
defendant,  and  appointed  his  daughter  and  the  defendant 
executrix  and  executor  of  his  will. 

Sir  E.  Tiemey  died  on  the  11th  May  1856,  and  his  will 
and  the  codicils  thereto  were  proved  by  the  defendant  in 
the  Prerogative  Court  of  Canterbury  on  the  21st  July, 
1856.  On  the  16th  May,  1857,  administration  of  all  and 
singular  the  goods,  chattels,  and  which  were  of  the  said 
Henry  Earl  of  Egmont  at  the  time  of  his  death,  with  the 
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will  of  the  said  Henry  Earl  of  Egmont  annexed,  were 
granted  to  the  defendant  by  the  Prero|{atiYe  Coiut  of 
Canterbury. 

On  the  18th  May,  1857,  administration  of  all  and 
singular  the  goods,  chattels,  and  credits  which  were  of  the 
said  John  Earl  of  Egmont  at  the  time  of  his  death,  with 
the  will  of  the  said  John  Earl  of  Egmont  annexed,  was 
granted  to  the  defendant  by  the  same  Court. 

In  the  year  1852,  the  said  J.  Hartly,  being  a  prisoner 
for  debt,  petitioned  the  Court  for  the  relief  of  Insolvent 
Debtors  in  England  under  1  &  2  Vict  c.  1 10,  and,  by  an 
order  of  that  Court,  dated  the  31st  March,  1852,  all  his 
estate  and  effects  became  vested  in  the  provisional  assignee, 
the  present  plaintiff. 

The  writ  in  thb  action  issued  on  the  17th  May,  1858. 

It  is  agreed  that  the  Court  shall  be  at  liberty  to  draw  all 
such  inferences  of  fact  as  a  jury  ought  to  or  might  have 
drawn. 

The  question  for  the  opinion  of  the  Court  is  whether  the 
plaintiflTs  right  of  action  is  or  is  not,  under  the  said  circum- 
stances, barred  by  the  3  &  4  Wm.  4,  c  42,  s.  3.  If  the 
Court  shall  be  of  opinion  that  the  action  is  not  barred  by 
the  said  statute,  judgment  shall  be  given  for  the  plaintiff. 
IS  the  Court  shall  be  of  opinion  that  the  action  is  barred 
by  the  said  statute,  judgment  shall  be  entered  for  the 
defendant. 

H.  Milk  argued  for  the  plaintiff  (June  1). — The  action 
against  John  Earl  of  Egmont  abated  by  his  death;  and 
there  never  was  any  one  who  could  be'  sued  until  the  de- 
fendant obtained  administration  of  his  effects ;  and  within 
twelve  months  from  that  time  this  action  was  commenced. 
Cttrbwis  V.  The  Earl  ofManmgUm  (a)  is  an  express  autho- 

(a)  7  £.  &  B.  283 ;  affirmed  in  the  Exchequer  Chamber,  June  15, 
1858. 
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rity,  that  if  an  action  on  a  simple  contract  is  commenced 
within  six  yean,  and  abates  by  the  death  of  the  defendant, 
the  plaintiff  may  bring  a  fresh  action  against  his  adminis- 
trator, provided  he  does  so  within  a  reasonable  time  after 
the  grant  of  administration.  There  ffUKams^  J.,  thought 
that  the  case  nitght  fidl  within  the  old  law  as  to  journeys 
accounts  (a).  The  21  Jac.  1,  c.  16,  s.  3,  prescribes  a  certain 
period  within  which  actions  must  be  brought  on  contracts, 
without  specialty,  llie  4th  section  introduces  three  excep- 
tions, Tiz.,  where  judgment  for  the  plaintiff  is  reversed  by 
error ;  where,  on  motion  in  arrest  of  judgment,  the  judg- 
ment is  given  against  the  plaintiff;  and  where  the  defend- 
ant, being  outlawed,  reverses  his  oudawry ;  in  such  cases 
the  plaintiff  may  commence  a  new  action  within  a  year 
after  judgment  reversed,  or  judgment  given  against  the 
plaintiff,  or  outlawry  reversed.  The  Courts  have  also  held 
that  certain  cases  are  within  the  equity  of  the  4th  section, 
as  where  an  action  commenced  within  six  years  abates  by 
the  death  of  the  plaintiff:  Kinsey  v.  HeywaTd{b)\  where 
an  action  is  commenced  in  an  inferior  Court  vrithin  the 
six  years,  and  is  removed  by  the  defendant  to  a  Superior 
Court :  Matthews  v.  FkUUps  (c) ;  and  where  a  feme  sole 
commences  an  action  within  the  six  years  and,  pending  the 
suit,  marries ;  Lard  MUUlHon  v.  Forbes  (dy  [  fVation,  B., 
refenred  to  Murray  v.  The  East  India  Company  (e).]  In 
that  case  the  bill  of  exchange  was  not  accepted  until  after 
the  death  of  the  testator,  and  therefore,  until  administration 
was  granted  to  the  plaintiff,  there  was  no  person  capable  of 
suing.  The  7  th  section  of  the  21  Jac  1,  c.  16,  introduces 
a  further  exception  in  the  case  of  disabilities  of  plaintiffs ; 
the  4  Anne,  c.  16,  Si  19,  extended  that  provbion  to  dis- 

(a)  See  Davies  dem.,  Loumdes         (c)  2  Salk.  424. 
ten.,  7  Man.  &  G.  762.  {d)  WiUes,  259,  note. 

(6)  1  Ld.  Baym.  432.  (e)  5  B.  &  Aid.  204. 
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abilities  of  defendants.  The  3  &  4  Wm.  4,  c.  42,  which 
limits  the  time  for  bringing  actions  on  specialties,  is  in  pari 
materi  with  the  21  Jac.  1,  c.  16,  and  ought  to  receive  the 
same  construction.  The  Srd  section  of  the  3  &  4  Wm.  4, 
c  42,  corresponds  with  the  Srd  section  of  the  21  Jac  1, 
c.  16;  and  the  6th  section  of  the  3  &  4  Wm.  4,  c.  42, 
contains  verbatim  the  same  exceptions  as  the  4th  section  of 
the  21  Jac.  1,  c  16.  The  4th  section  of  the  3  &  4  Wm.  4, 
c.  42,  embodies  the  provisions  both  of  the  7th  section  of  the 
statute  of  James  and  the  19th  secUon  of  the  statute  of  Anne. 
Rhodes  v.  Smethurst  (a)  is  distinguishable  on  the  ground 
adverted  to  by  Lord  Campbell  in  CurlewU  v.  Lord  Mamr 
ingUm  (6),  viz.,  that  the  original  action  was  not  commenced 
within  the  six  years. 

Skinner  (R.  E.  Turner  with  him),  for  the  defendant. — The 
21  Jac.  1,  c.  16,  has  been  construed  with  reference  to  some 
supposed  equity — a  construction  which  would  not  be  put 
upon  it  at  the  present  day.  There  are  certain  recognised 
rules  for  the  construction  of  acts  of  parliament,  consistently 
with  which  the  3  &  4  Wm.  4,  c.  42,  cannot  receive  an 
equitable  construction.  In  Gwynne  v.  BurreU  (c)  Co/e- 
ridge^  J.,  said :  **  I  cannot  concede  that  we  are  at  liberty, 
upon  any  groudd  whatever,  to  add  a  new  term  to  the 
statute.  In  saying  this  I  am  not  unmindful  of  the  dicta 
to  be  found  in  our  books,  nor  of  decisions  upon  old  statutes, 
which  seem  to  warrant  a  more  free  dealing  with  the  written 
law ;  and  whenever  acts  of  parliament  shall  again  be  framed 
with  the  generality  and  conciseness  with  which  the  legisla- 
ture spoke  some  centuries  since,  it  may  be  (it  to  consider 
the  soundness  of  that  principle  of  interpretation  which 
they  involve;    but  it  is  enough  to  say  that  it  is  wholly 

(a)  4  M.  &  W.  42 ;  affirmed  in  (6)  7  £.  &  fi.  291. 

Exch.  Ch.,  6  M.  &  W.  351.  (c)  1  Scott,  N.  S.  711.  739. 
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inapplicable  to  a  modem  statute  in  which  the  legislature        1859. 

is  careful  to  express  all  it  intends  in  so  many  words  that  to       g^^]^^ 

go  beyond  their  necessary  implication  is  to  make,  not  to 

interpret,  law."    The  21  Jac.  1,  c  16,  and  3  &  4  Wro.  4, 

c.  42,  are  not  in  pari  materia,  as  the  one  relates  to  simple 

contracts,  the  other  to  specialties.    The  3  &  4  Wm.  4, 

c.  42,  s.  3,  includes  actions  for  penalties,  and  therefore  the 

law  as  to  specialties  must  apply  to  penalties ;  for  it  would 

be  unreasonable  to  put  a  different  interpretation  on  different 

parts  of  the  same  section ;  but  penal  statutes  are  strictly 

construed :  Adam  v.  Tlte  Inhabitants  of  Bristol  (a).     [Pol' 

lock,  C.  6. — There  may  be  a  wide  difference  between  the 

construction  give  to  a  statute  which  limits  a  new  right,  and 

a  statute  which  limits  a  right  which  already  exists.     In  the 

case  of  an  action  against  the  inhabitants  of  a  city  to  recover 

damages,  as  to  which  there  was  no  common  law  right,  unless 

the  plaintiff  brings  himself  within  the  words  of  the  statute 

creating  the  right  he  cannot  sue.]     Rhodes  v.  Smethurst  (b) 

is  an  authority  that  if  the  statute  has  once  begun  to  run,  it 

will  continue  to  run,  notwithstanding  there  is  no  person 

who  can  be  sued.     In  Bradling  v.  BaningUm  (c)  Lord 

Tenierden  observed  '^  that  there  is  always  danger  in  giving 

effect  to  what  is  called  the  equity  of  a  statute,  and  that  it 

is  much  safer  and  better  to  rely  on  and  abide  by  the  plain 

words,  although  the  legislature  might  possibly  have  provided 

for  other  cases  had  their  attention  been  directed  to  them." 

In  Curlewis  v.  7Tu  Earl  of  Momingtan  the  judgment  of 

the  Court  of  Exchequer  Chamber  proceeded  on  the  ground 

that  the  case  was  concluded  by  the  construction  already 

put  on  the  21  Jac.  1,  c.  16.     Besides,  the  6th  section  of 

the  3  &  4  Wm.  4,  c.  42,  only  gives  the  right  to  bring  a  new 

action  to  the  **  plaintiff,  his  executors  or  administrators.  ** 

(a)  2  A.  &  £.  389.  Exch.  Ch.,  6  M.  &  W.  351. 

(^)  4  M.  &  W.  42 ;  affirmed  in         (c)  6  B.  &  C.  467.  475. 
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Here  there  has  been  a  change  of  both  pardes,  and  there 
is  no  identity  of  interest,  as  in  the  case  of  execatorsi  for 
the  pluntiff  is  the  assignee  of  the  insolvent  obligor,  and 
therefore  a  mere  stranger. — He  also  referred  to  Hcwaiti  ▼• 
Binuer{a), 

H.  MillSf  in  reply,  referred  to  Speneer^i  Cau  (b) ;  Com. 

Dig. "  Abatement"  (P.). 

Cur.  ado.  vult 

Bramwell,  B.,  now  said: — Thb  was  an  action  on  a 
bond  by  the  assignee  of  the  obligee,  who  had  taken  the 
benefit  of  the  Insolvent  Debtors*  Act,  and  the  question 
was,  whether,  under  the  circumstances  stated  in  a  special 
case,  the  right  of  action  was  barred  by  the  Statute  of  Umi- 
tations.  On  the  24th  May,  1831,  the  obligee  commenced  an 
action  on  the  bond  against  the  obligor,  and  issue  was  joined 
and  notice  of  trial  given  in  that  action ;  but  it  abated  by  the 
death  of  the  obligor  on  the  3 1st  December,  1835.  He  left 
a  will,  which  was  not  proved  by  the  executor  named 
therein,  and  there  was  no  person  who  could  be  sued  untii 
the  18th  May,  1657,  when  administration  of  the  obligor^s 
eflects,  with  his  will  annexed,  was  granted  to  the  defend- 
ant. Within  a  year  afterwards,  vis.  on  the  17th  May,  1858, 
the  present  action  was  commenced. 

In  the  course  of  the  aigument  it  was  suggested  that  the 
case  might  fall  within  the  old  law  as  to  journeys  accounts; 
but  a  little  consideration  will  shew  that  cannot  be  so,  be- 
cause a  proceeding  by  journeys  accounts  is  in  truth  the 
same  action  continued.  Here,  indeed,  the  action  abated 
by  the  death  of  the  defendant;  but  if  it  had  not,  upon  the 
insolvency  of  the  plaintiff  the  defendant  might  have  pleaded 
in  bar  that  the  cause  of  action  had  vested  in  the  plaintiff's 
assignee;  and  it  seems  to  me  impossible  to  say  that  thb  is 
(a)  8  Ezch.  491.  500.  (b)  6  Rep.  9^.  11a. 
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a  ooDtinaation  of  an  action  to  which  such  a  plea  would 
have  been  a  good  plea  in  bar.  That  being  so,  the  principle 
of  the  proceeding  by  jonmeyB  accounts  is  inapplicable.  I 
notice  this  in  order  that  it  may  not  be  supposed  that  we 
have  overlooked  or  treated  with  indifiFerence  the  observations 
of  Willkmu  J.  in  CwrlewU  v.  Lord  Mormnffton,  where  he 
says  that  the  judgment  in  that  case  might  be  justified  on 
the  ground  that  the  proceeding  by  journeys  accounts 
applied. 

The  question  therefore  is,  whether,  upon  the  fiusts  stated, 
the  plaintiff  is  entitled  to  recover.  Now  there  are  very 
cogent  considerations  both  ways.  The  modem  rule  is  that 
statutes  must  be  construed  according  to  their  plain  and 
natural  meaning,  neither  adding  to  or  subtracting  from 
them;  and  if  we  were  now  called  upon  fcnr  the  first  time 
to  construe  the  21  Jac.  1,  c.  16,  there  would  be  diflSculty 
in  putting  an  equitable  construction  upon  the  4tb  section, 
and  saying  that  a  case  like  that  of  Curlewis  v.  Lard  Mar- 
nmgton  was  within  the  equity  of  the  statute.  On  the  other 
hand,  the  21  Jac.  Ij  c  16,  has  for  many  years  been  so 
construed.  The  3  &  4  Wm.  4,  c.  42,  is  certainly  in  pari 
materia  with  that  Act,  and  had  it  been  fi:Bmed  in  this  way, 
— that  all  the  provisions  of  the  statute  of  James  shall 
extend  to  actions  on  specialties,  with  this  difference,  that 
such  actions  shall  be  brought  within  twenty  years  of  the 
cause  of  action  instead  of  six  years,  it  could  scarcely  have 
been  said  that  the  construction  put  upon  the  statute  of 
James  did  not  apply  to  cases  arising  under  the  statute  of 
William.  It  seems  to  us  that  these  considerations  are 
almost  of  equal  value.  On  the  one  hand  it  may  be  said 
to  be  strange  that  the  legislature,  which  must  be  taken  to 
have  known  how  the  21  Jac  1,  c.  16,  has  been  construed, 
if  they  did  not  intend  the  3  &  4  Wm.  4,  c.  42,  to  receive 
a  similar  constructioui  should  not  have  said  so.    On  the 
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Other  hand  it  may  appear  strange  that,  if  the  l^islatare 
intended  the  same  construction  to  be  put  on  the  statute  of 
William  which  had  been  put  on  the  statute  of  James,  they 
did  not  insert  a  provision  to  that  effect.  The  ai^guments  on 
the  one  side  and  on  the  other  are  of  almost  equal  weight. 
There  is^  however,  one  consideration  which  induces  us 
to  think  that  we  ought  to  give  judgment  for  the  plaintiff, 
and  that  is  this — the  great  hardship  and  unreasonableness 
of  holding  that  time  runs  against  a  person  who  can  do 
nothing  to  prevent  it,  and  saying  that  though  there  is  no 
person  in  existence  whom  he  can  sue,  yet  because  the 
statute  has  run  for  a  day  or  a  month,  during  which  there 
was  a  person  whom  he  sued,  it  still  continues  to  run. 
Possibly  the  legislature  might  say,  **  We  have  deliberately 
considered  that,  and  we  think  upon  the  whole  it  is  advis- 
able to  apply  the  general  principle,  although  it  may  work 
hardship  in  particular  cases."  They  have  not,  however, 
said  so  in  words,  and  the  consideration  that  there  has  been 
a  uniform  course  of  decisions  upon  the  earlier  statute  for 
nearly  two  hundred  years  makes  us  think  that,  if  this 
matter  is  to  be  otherwise  determined,  it  should  be  so 
in  a  Court  of  error.  Our  judgment  is  therefore  for  the 
plaintiff. 

Judgment  for  the  plaintiff. 
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GOODWTN  V.    ChBVELET.  '^^'^  *** 

Trespass  for  seizing,  taking  and  impounding  certain  Whenicj**'« 
bullocks  of  the  plaintiff.  *  P»Wic  high. 

*^  waj  straj  into 

Plea  (inter  alia). — That  the  defendant  was  possessed  of  an  adjoining 

,  ,  ^  T-  J  i_  ^^^'  through 

a  certain  close,  situate  in  the  county  of  Essex,  and  because  defect  of 
the  said  bullocks  were  wrongfully  in  his  said  close  doing  owner  of  the 
damage  therein,  he,  the  defendant,  seized  and  took  the  said  ^  remove  them 
bullocks  as  a  distress  for  the  said  damage,  and  drove  them  ]^|^b"J|^. 
out  of  the  said  close  to  a  pound  in  the  county  aforesaid,  •"^  ^^  "  • 
where  he  impounded  them,  &c.  timebnottobe 

'^  ^  determmedbj 

Replication. — That,  before  and  at  the  said  time  when,  &c«,  the  Judge,  but 

.       is  a  question 

the  close  in  the  plea  mentioned  did  lie,  and  still  does  lie,  for  the  jury, 

J  .       !•   -    •         ^  _^  •  J   '»*'*>  reference 

contiguous  and  next  adjommg  to  a  certam  common  and  to  all  the 
public  Queen's  highway ;  that  the  fence  between  the  cIoec  chwuLtanLs. 
of  the  defendant  and  the  said  highway,  before  and  at  the  said  ^^^  ^t?j^' 
time  when,  &c.  was  ruinous  and  out  of  repair;  and  that,  ®*»*J^  ^*- 
by  reason  of  the  fence  being  so  ruinous  and  out  of  repair,  «^4  B.,  dis- 

/^  ^  \        sentieote.) 

the  said  bullocks  then  being  lawfully  passing  and  being      In  the  month 
driven  along  the  said  highway,  without  the  knowledge  of  between  five  ' 
the  plaintiff,  and  against  his  will,  and  without  any  negli-  \n  the  evening, 
gence  on  the  part  of  himself  or  his  servants,  escaped  into  drovere  were' 
the  close  of  the  defendant,  and  were  there  seized  and  taken  ^^'baflocks^" 
by  the  defendant  before  the  plaintiff  had  any  notice  of  their  ?!<>?&  *  P"*»J»« 

•'  r  *f  highway,  when 

thirteen  of 
them  strayed  into  the  defendant*s  field  through  a  gap  in  the  fence.  The  drovers  left  them  in 
the  field  and  drove  the  other  twenty-three  to  toe  nearest  public-house,  where  they  lodged  them 
fur  the  night.  In  about  an  hour  the  drovers  returned  to  the  field  for  the  thirteen,  but  in  the 
mean  time  the  defendant  had  impounded  them.  There  was  nothing  to  prevent  the  drovers  from 
immediately  driving  them  out  of  the  field  except  that  they  wished  to  take  care  of  the  others*  The 
plaintiff  having  brought  an  action  of  trespass  against  the  defendant  for  impounding  his  bullocks, 
the  learned  Judge  ruled  that  as  the  drovers  did  not  at  once  proceed  to  drive  the  buUocks  out  (^ 
the  defendant's  field,  but  left  them  there  while  they  took  the  others  to  a  place  of  safety,  they 
did  not  remove  them  in  a  reasonable  time,  and  directed  a  verdict  for  the  defendant— /TeU,  a 
misdirection.    (Per  I^tBoek,  C.  B.,  Martin,  B.,  and  Ckamm^;B.    BrammtU,  B.,  dissentiente.) 
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1859.       ^  ^ing  in  the  close  of  the  defendant,  and  before  the  plain- 
tiff could  drive  thera  out 

Rejoinder. — That,  before  the  coDfimitting  of  the  trespasses 
and  grievances  in  the  declaration  mentioned,  and  whilst  the 
said  bullocks  were  wrongfallj  in  and  upon  the  said  close, 
the  plaintiff,  hisservants  and  agents,  in  that  behalf  had  know- 
ledge and  notice  that  the  said  bullocks  were  so  in  the  said  close 
as  aforesaid.  And  the  defendant  further  says  that  a  reason- 
able time  for  the  plaintiff,  his  servants  and  agents,  to  drive, 
and  during  which  they  might  and  ought  to  have  driven,  the 
said  bullocks  out  of  the  said  close,  elapsed  after  the  plain- 
tiff, his  servants  and  agents,  had  such  knowledge  and  notice 
as  aforesaid,  and  before  the  committing  of  the  said  tres- 
passes and  grievances,  but  the  said  bullocks  were  not  driven 
out  of  the  said  close,  but  remained  therein  until  the  com- 
mitting of  the  said  trespasses  and  grievances  by  the  neglect 
of  the  plaintiff,  his  servants  and  agents,  in  that  behalf,  and 
without  anv  fault  of  the  defendant 

Issue  thereon. 

At  the  trial,  before  Bramwell,  B.,  at  the  Essex  Summer 
Assizes,  1858,  the  following  facts  appeared : — The  plaintiff 
was  a  cattle  dealer,  and  about  half  past  five  o'clock  in  the 
evening  of  the  12th  of  November  his  drover,  assisted  by 
another  man,  was  driving  thirty-six  bullocks  along  the 
highway  from  Widford  to  South  Weald,  when  thirteen  of 
the  bullocks  strayed  into  the  defendant's  field  through  a 
gap  in  the  fence.     The  drover  left  them  in  the  field,  and 
drove  the  other  twenty-three  bullocks  to  the  nearest  public 
house,  where  he  lodged  them  for  the  night.    In  about  an 
hour  he  returned  to  the  defendant's  field  for  the  thirteen 
bullocks,  but  in  the  mean  time  the  defendant  had  taken 
and  impounded  them.     The  drover,  who  was  a  witnesSf 
stated  that  nothing  else  prevented  him  from  immediately 
getting  the  thirteen  bullocks  out  of  the  defendant's  field 


Chstelst. 
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except  that  while  he  was  looking  after  them  he  might  have       1859. 
lost  the  twenty-three.  ^""^"^ — ' 

GooDwni 
It  was  submitted,  on  behalf  of  the  defeDdant,  that  the     _     9. 

plaintiff  had  not  removed  his  cattle  from  the  defendant's 

field  within  a  reasonable  time,  and  therefore  the  defendant 

was  justified  in  impounding  them.     The  learned  Judge 

told  the  jury  that,  as  the  plaintiff's  servant  stated  and  the 

fact  was,  instead  of  at  once  proceeding  to  drive  the  thirteen 

bullocks  out  of  the  defendant's  field,  he  left  them  there 

while  he  drove  the  others  to  a  place  of  safety,  he  did  not 

remove  them  within  a  reasonable  time;  and,  under  his 

Lordship's  direction,  the  jury  found  a  verdict  for  the 

defendant 

Lushf  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for 

a  new  trial  on  the  ground  of  misdirection ;  against  which 


and  A  E.  Turner  shewed  cause  in  last  Easter 
Term  (April  21,  26).— llie  ruling  of  the  learned  Judge 
was  correct  The  plaintiff  was  bound  to  remove  his  cattle 
from  the  defendant's  field  within  a  reasonable  time,  that  is, 
within  such  time  as  they  could  have  been  driven  out,  and 
there  was  evidence  that  they  might  have  been  removed 
sooner  than  they  were.  [Pattock,  C.  B. — A  ''reasonable 
time"  means  as  soon  as  circumstances  will  permit.]  The 
drovers  ought  not  to  have  left  the  cattle  in  the  field  while 
they  drove  the  others  to  a  place  of  safely.  [FMoek,  C.  B. 
— ^The  cattle  got  into  his  field  through  the  plaintiff's  neg^- 
lect  to  keep  up  his  fences,  and  he  has  no  right  to  require 
the  drovers  to  neglect  their  duty  in  taking  care  of  the  other 
cattle.]  There  was  nothing  to  prevent  the  men  from  im- 
mediately driving  the  cattle  out  of  the  field,  but  instead  of 
doing  so  they  wait  an  unreasonable  time.  [PoBockf  C.  B. 
— If  the  other  cattle  had  been  left  in  the  road  a  person 
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driving  in  the  dark  might  have  driven  over  them.     Bram- 

well,  B. — Suppose  a  person  gives  an  order  to  a  tailor  to 

_     9.  make  him  a  coat,  and  at  the  end  of  a  week  the  tailor  says 

Cbkvxlst. 

that  he  has  large  orders  and  cannot  finish  it  for  six  months.] 
That  would  of  itself  be  an  unreasonable  time  to  wait,  with- 
out reference  to  extrinsic  circumstances.  It  was  a  trespass 
to  allow  the  cattle  to  remain  in  the  defendant's  Bald  after 
notice :  2  Wms.  Saund.  285  6,  note  4.  IPoBoch,  C.  B.— 
Suppose  a  dense  fog  had  come  on»  or  an  accident  had 
happened  to  the  drover.  What  is  a  reasonable  time  must 
depend  on  the  circumstances  of  each  particular  case.] 

Honyman,  in  support  of  the  rule. — A  '^reasonable  time" 
means  the  time  within  which  the  cattle  might  have  been 
driven  out  of  the  field,  with  reference  to  the  surrounding 
circumstances.     The  defendant  is  in  one  sense  a  wrong- 
doer, since  the  cattle  got  into  the  field  through  his  neglect 
to  keep  up  his  fences.     [BramtoeUj  B. — A  person  is  not 
bound  to  fence  his  land.     Pollock,  C.  B. — On  the  one  hand 
he  is  not  bound  to  fence ;  on  the  other,  the  owner  of  the 
cattle  is  not  a  trespasser  until  he  refuses  to  remove  them 
within  a  reasonable  time  after  notice.]     A  contract  bj  a 
manufacturer  to  furnish  certain  specified  goods  '*  as  soon  as 
possible"  means  ^*  within  a  reasonable  time,"  r^ard  being 
had  to  the  manufacturer's  ability  to  produce  them  and  the 
orders  he  may  already  have  in  hand :  Aitwood  v.  Emery  {a). 
What  is  a  reasonable  time  may,  in  some  cases,  be  a  question 
for  the  Judge,  as  in  the  case  of  notice  of  dishonour  of  a  bill 
of  exchange ;  but  where  the  question  depends  on  a  variety 
of  circumstances  it  ought  to  be  left  to  the  jury :  Facey  v. 
Hudson  (by    In  an  action  against  an  overseer,  under  the 
17  Geo.  2,  c.  3,  s.  3,  for  not  giving  to  an  inhabitant  of  the 

(a)  1  C.  B.,  N.  S.  no.  (b)  3  B.  &  C.  213. 
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township,  as  directed  by  section  2,  a  copy  of  a  rate  **  forth- 
with" upon  demand  and  offer  of  payment,  it  was  held  that  ^^^ 
it  was  the  Judge's  duty  to  tell  the  jury,  as  a  direction  in           »• 
point  of  law  on  the  facts  proved,  that  the  copy  was  or  was 
not  given  forthwith,  but  that  he  was  right  in  leaving  it  to 
them  to  say  whether,  under  the  circumstances,  it  had  or 
had  not  been  given  in  reasonable  time,  and  therefore,  ac- 
cording to  reasonable  construction,  *^ forthwith:"  Tennant 
v.  BeU(a).     [CkanneU,  6.— In  MulUck  v.  Radakissen{b)  it- 
was  held  that  a  bill  of  exchange  must  be  presented  in  a 
reasonable    time,   with  reference  to  the  interest  of  the 
drawer  to  put  the  bill  into  circulation,  or  the  interest  of 
the  drawee  to  have  the  bill  speedily  presented,  and  that 
what  constitutes  a  reasonable  time  is  a  mixed  question  of  law 
and  fact  for  the  determination  of  the  Court  and  the  jury.] 
PhilUps  V.  Irving  (c)  decided  that,  in  a  policy  on  a  seeking 
ship,  a  detention  for  a  reasonable  time  for  the  purposes  of 
the  seeking  adventure  must  be  allowed ;  and  whether  the 
time  is  reasonable  is  to  be  determined  by  the  state  of  things 
at  the  port  where   the  ship  happens  to  be.     Burton  v. 
GriffUht  (d)  and  Tempk  v.  PuOen  (e)  are  also  authorities 
that  what    is  a  reasonable   time   is  a   question  for   the 
jury. — He  also  referred  to  1  Taylor  on  Evidence,  p.  36, 

3rded. 

Cur.  adv.  vtdt 

Bramwell,  B.,  now  said : — In  this  case,  which  was  tried 
before  roe,  we  are  not  all  agreed  I  have  the  misfortune  to 
be  alone  in  the  opinion  I  entertain — an  opinion  which 
I  expressed  at  the  trial  and  which  I  now  abide  by.     But  in 

(a)  9  Q.  B.  684.  (d)  11  M.  &  W.  817. 

(b)  9  Moo.  P.  C.  46.  (0  8  Exch.  389. 

(c)  7  Man.  &  G.  325. 

VOL.  IV. — N.  8.  T   T  BXCH. 
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1859.        order  to  render  the  judgment  which  I  am  about  to  deliver 
,  "^-^^r— '      more  intelligible,  I  will  shortly  state  what  the  question  was. 

GOODWTV  1    .       .  11  1  J  • 

9,  The  plaintiff  complained  that  the  defendant  took  and  im- 

pounded his  cattle.  The  defendant  pleaded  that  he  took 
them  damage  feasant  in  his  close.  The  plaintiff  replied 
that  the  cattle  were  passing  along  a  highway,  and  that  they 
escaped  into  the  close  in  consequence  of  the  fence  being 
out  of  repair.  The  defendant  rejoined  that  after  the  plain* 
tiff  had  notice  that  the  cattle  were  in  the  close,  a  reasonable 
time  elapsed  during  which  they  might  and  ought  to  have 
been  driven  out,  but  were  not*  Upon  that  the  plaintiff 
took  issue.  At  the  trial  it  appeared  that  the  plaintiff's 
drover,  assisted  by  another  man,  was  driving  thirty-six 
oxen  along  a  highway.  It  was  dark,  and  there  was  a  gap 
in  the  fence  of  the  defendant*s  field,  who  was  not  shewn  to 
have  been  under  any  obligation  to  fence,  and  through  this 
gap  thirteen  of  the  cattle  strayed  into  the  field.  The 
plaintiff's  men,  thinking  it  better  to  leave  them  safely 
where  they  were  than  to  leave  the  other  cattle  in  the  road 
unprotected,  drove  the  latter  on  to  the  nearest  house  where 
they  lodged  them  for  the  night,  and  with  all  convenient  speed 
returned  to  the  defendant's  field.  When  they  arrived  there^ 
the  cattle  which  had  strayed  into  it  had  been  taken  and 
impounded.  The  drover,  who  was  a  witness,  said:  ''That 
there  was  nothing  to  prevent  him  driving  the  cattle  off 
the  defendant's  field,  except  that  he  preferred  taking  care 
of  those  which  had  not  escaped."  It  was  about  an  hour 
between  the  time  when  the  cattle  got  into  the  defendant's 
field  and  the  plaintiff's  men  were  enabled  to  come  back  to 
take  them  away.  It  is  not  necessary,  however,  to  be  parti- 
cular as  to  the  time,  because  it  was  admitted  by  the  plain- 
tiff's men  that  they  could,  had  they  thought  fit,  have  got 
the  cattle  out  of  the  defendant's  close  before  they  were 
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impounded.     Upon   these  facts  I  ruled  that  it  appeared        1859. 

upon  the  plaintiff's  case,  and  was  indeed  admitted,  that  his      ^^"^^^^ 

men  had  not  removed  or  tried  to  remove  the  cattle  within  9. 

Chetelkt. 

a  reasonable  time,  and  consequently  that  the  defendant  had 
not  impounded  them  before  a  reasonable  time  for  their 
being  removed  had  elapsed.  Accordingly  I  directed  a 
verdict  for  the  defendant,  and  my  ruling  has  been  ques- 
tioned by  a  motion  for  a  new  trial  on  the  ground  of  mis- 
direction. I  now  propose  to  shew  why  I  think  that  ruling 
was  correct. 

In  cases  of  this  description  there  is  always  some-  con- 
fusion as  to  how  far  the  question  is  one  of  law  or  of  fact 
In  my  opinion  these  cases  raise  two  questions;  first,  what 
is  the  rule  of  law  to  determine  what  is  or  is  not  a  reason- 
able time ;  secondly,  whether  the  facts  are  within  that  rule  ? 
I  do  not  know  a  better  illustration  than  that  mentioned  in 
the  cotuse  of  the  argument.     A  person  gives  a  tailor  an 
order  for  a  coat     The  coat  is  brought  home  at  the  end  of 
six  months.     The  person  who  ordered  it  refuses  to  take  it, 
upon  which  an  action  is  brought;    and  the  question  i^ 
whether  the  coat  was  tendered  within  a  reasonable  time. 
We  will  suppose  the  plaintiff  to  admit  that  the  ordinary 
time  within  which  a  coat  is  made  and  delivered  is  a  week 
or  ten  days,  at  all  events  that  six  months  is  a  great  deal 
longer  than  the  ordinary  time.   In  such  a  case  I  am  clearly 
of  opinion  that  the  Judgd  might  direct  a  verdict  for  the  .de- 
fendant    He  might  say  to  the  jury,  ''The  law  ia  that  a 
tradesman  is  bound,  in  a  case  of  this  kind,  to  deliver  or 
tender  the  article  within  a  reasonable  time ;  and  a  reason- 
able time,  in  the  absence  of  anything  to  controul  the  parti- 
cular contract,  is  the  ordinary  time.     That  being  the  law, 
and  it  being  admitted  by  the  plaintiff  that  he  did  not 
deliver  the  coat  within   that  time,  you  must  find  your 

T  T  2 
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verdict  for  the  defendant."'     So  here,  it  seems  to  me  (as 
I  held  at  the  trial  and  still  think),  that  a  reasonable  time 
«•  means  a  reasonable  time  to  do  the  act  without  reference  to 

extrinsic  circumstances ;  and  that,  as  it  was  admitted  that 
the  act  could  have  been  done  within  that  time,  but  longer 
time  was  taken  because  extrinsic  circumstances  made  it 
desirable,  I  was  right  in  directing  a  verdict  for  the  de- 
fendant No  doubt  there  are  cases  in  which  the  question 
must  be  left  to  the  jury.  For  instance — to  put  again  the 
case  of  the  coat — suppose  some  witnesses  stated  that  the 
usual  time  to  deliver  a  coat  is  a  week,  and  others  said  it  is  a 
month,  the  Judge  could  only  say  to  the  jury,  **  I  rule  that 
it  ought  to  be  delivered  within  a  reasonable  time ;  and  it  is 
for  you  to  determine  what  that  time  is."  But  it  seems  to 
me  that,  where  it  is  admitted  that  the  time  exceeds  that 
which  is  by  law  a  reasonable  time,  the  Judge  is  not  only 
warranted  but  is  bound  to  direct  a  verdict  for  the  defend- 
anf^  in  the  same  way  as  he  would  be  bound  to  direct  a 
verdict  for  the  plaintiff  if  the  coat  had  been  delivered  in 
the  ordinary  time. 

Then  was  I  right  in  holding  that  a  ** reasonable  time** 
means  a  reasonable  time  to  do  the  act  without  reference  to 
extrinsic  circumstances  ?  I  think  I  was,  and  I  will  proceed 
to  shew  why.  The  plaintiff  was  not  justi6ed  in  allowing 
his  cattle  to  trespass  on  the  defendant's  land.  He  had  a 
right  to  take  his  cattle  along  the  highway ;  and,  when  cattle 
are  driven  along  a  highway,  if  there  are  no  fences  to  the 
adjoining  land  it  is  certain  that  the  cattle  will  stray.  That 
is  an  unvoidable  injury  which  persons  whose  lands  border 
on  a  highway  must  sustain.  .But  the  immunity  of  the  plain- 
tiff extends  no  further  than  necessity  requires ;  and,  as  there 
was  no  necessity  for  his  cattle  remaining  on  the  defendant's 
land  any  longer  than  the  time  required  to  drive  them  off, 
it  seems  to  me  manifest  that  they  remained  there  an  unrea- 
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soDable  time,  and  consequently  that  the  defendant  did  not 
distrain  them  before  a  reasonable  time  for  their  removal 
had  elapsed     The  fallacy  of  the  argument  on  the  other  v. 

side  is  in  considering  the  question  of  reasonableness  with 
reference  to  the  situation  of  the  plaintiff.  I  admit  that,  if 
the  plaintiff  had  complained  of  his  men  for  leaving  the 
cattle  in  the  defendant's  field  instead  of  at  once  driving 
them  out,  and  had  said,  **  Your  behaviour  was  not  reason- 
able behaviour,*'  they,  as  his  servants,  would  have  had  an 
excellent  answer,  because  they  would  have  been  at  liberty 
to  say,  *<  It  was  the  best  thing  we  could  do  for  you."  But 
here,  the  question  is  not  what  was  the  best  thing  they  could 
do  for  the  plaintiff,  but  what  was  the  best  thing  they  could 
do  for  the  defendant  upon  whose  land  the  plaintiff's  cattle 
had  trespassed.  In  like  manner,  it  may  be  that  the  public 
would  approve  of  the  conduct  of  the  drovers  in  leaving  the 
cattle  safely  browsing  upon  the  defendant's  pasture  while 
they  took  the  others  to  a  place  of  security,  rather  than  leave 
them  unprotected  in  the  road  to  wander  about  and  possibly 
do  mischief.  But  it  is  the  case  of  the  defendant  that  is  to 
be  considered,  not  that  of  the  public  If  the  question  was 
whether  the  drovers  ought  to  be  punished  for  what  they 
did,  I  should  say  they  ought  not  But  the  question  is,  what 
is  the  defendant's  right  in  the  matter  ?  His  right  is  to  have 
his  land  trespassed  upon  as  little  as  possible;  that  is,  to 
no  greater  extent  than  is  absolutely  unavoidable.  I  there- 
fore think  that  a  reasonable  time  was  such  as,  and  no  more 
than  was  required  for  the  act  of  driving  the  cattle  out  of 
the  field.  The  case  was  argued  as  though  there  had  been 
some  hardship  on  the  plaintiff  in  having  his  cattle  distrained 
and  impounded,  but  there  is  none.  Was  the  defendant  to 
have  his  crops  grazed  upon  until  the  plaintiff  could  get 
a  convenient  time  to  remove  the  cattle  ?  If  so,  they  might 
iiave  continued  in   the  defendant's  field  for  twenty-four 
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houre  because  the  droven  coald  not  sooner  have  housed 
the  other  cattle.     If  the  question  be  whether  the  defend- 
V*  ant's  herbage  is  to  be  grazed  upon  by  the  plaintiff's  cattle 

without  any  compensation,  until  it  is  convenient  for  the 
drovers  to  remove  them,  or  whether  the  pliuntiff  is  to  be  sub- 
jected to  the  inconvenience  of  getting  his  cattle  out  of  the 
pound ;  it  seems  to  me  that  the  plaintiff  ought  to  bear  the 
loss,  for  he  had  no  right  to  have  his  cattle  in  the  defend- 
ant's field,  and  his  immunity  from  the  consequence  of  his 
cattle  having  trespassed  on  the  defendant's  land  only  ex- 
tended so  far  as  was  necessary,  and  there  was  no  physical 
impossibility  in  their  being  immediately  driven  out.  Another 
consideration  will  shew  the  hardship  on  the  defendant.  He 
finds  cattle  grazing  in  his  field :  he  has  no  notice  that  they 
will  be  taken  away,  nor  is  there  anything  to  indicate 
whether  he  may  or  may  not  impound  them.  How  long 
is  he  to  let  them  remaiu?  What  is  he  to  do?  Is  he 
to  inquire  of  everyone  he  meets  whether  he  has  seen  any 
persons  driving  other  cattle  along  the  road  with  the  appear- 
ance  of  an  intention  to  return  and  remove  the  cattle  from 
his  field?  He  can  do  nothing  but  impound  them.  For 
these  reasons  I  think  that  my  ruling  was  right.  At  the 
trial  I  thought  it  a  clear  case,  and  I  think  so  now.  I  am 
sorry  to  difier  firom  the  rest  of  the  Court,  but  this  being  my 
opinion  I  am  bound  to  express  it. 

Maatim,  B. — In  my  opinion  this  point  is  essentially  a 
question  for  the  jury,  and  not  a  question  for  the  Judge.  It 
is  said  that  the  defendant  was  not  to  blame :  I  do  not  say 
he  was.  I  am  not  aware  that  be  could  be  indicted  for 
not  fencing  his  field  from  the  road,  as  most  people  in  this 
country  do.  But  if  a  person  will  neglect  to  fence  he  must 
put  up  with  the  inconveniences  consequent  upon  it;  and 
one  is,  that  cattle  being  driven  along  the  road  will  occa- 
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sionally  stray.  It  seems  to  me  that  the  plaintiff's  roan 
did  all  that  he  could  be  reasonably  required  to  do.  I 
think  he  was  under  no  oblioation  to  leave  the  rest  of  his  ^  *• 
master's  cattle  to  stray  at  nightfidl  upon  the  road,  for  the 
purpose  of  relieving  the  defendant  from  the  consequence  of 
his  neglect  to  fence  his  6eld.  However,  all  I  say  is  that 
this  is  a  question  for  the  jury,  and  not  a  question  as  to 
which  a  Judge  can  take  upon  himself  to  direct  absolutely  a 
verdict  one  way  or  the  other. 

Pollock,  C.  B. — ^I  think  that  the  rule  ought  to  be  abso- 
lute. My  brother  BramwelVs  direction  was  in  substance 
this, — that  if  more  time  was  taken  to  remove  the  cattle 
from  the  defendant's  field  than  was  reasonably  necessary 
for  that  purpose,  and  for  that  purpose  only,  without 
reference  to  extrinsic  circumstances,  then  the  cattle  were 
not  removed  within  a  reasonable  time,  and  the  defendant 
had  a  right  to  distrain  them.  In  my  opinion  that  is  not 
the  law.  It  certainly  is  not,  according  to  any  authority 
which  has  been  cited.  The  qnestion  is,  whether  the 
owner  of  land  adjoining  a  highway,  who  neglects  to 
fence  it  against  the  encroachments  of  cattle  passing  along 
the  highway,  is  entitled  to  require  the  drovers  (whom  on 
this  occasion  I  will  assume  were  the  proper  number)  to 
remove  the  cattle  which  have  strayed  on  his  land,  without 
reference  to  any  other  consideration  whatever.  If  the  cattle 
remaining  in  the  highway  had  injured  any  person  so  that 
he  was  in  peril  of  his  life,  or  if  a  sheriff  called  on  the 
drovers  in  the  Queen's  name  to  arrest  a  felon  in  the  field, 
or  to  prevent  a  breach  of  the  peace,  these  and  similar  cir- 
cumstances, it  is  suggested,  are  to  have  no  weight  whatever, 
and  the  owner  of  the  land  has  a  right  to  the  instant  atten- 
tion of  the  drovers,  in  neglect  of  every  other,  even  a  public 
duty,  to  remove  from  his  land  the  cattle  which  he  might 
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have  excluded,   if  he  had  taken  the  ordinary  means  of 
fencing  it  from  the  highway.     I  think  that  the  owner  of 
V.  land  adjoining  a  highway,  opon  whose  property  cattle  have 

strayed,  has  a  right  to  have  them  removed  within  a  reason- 
able time  with  reference  to  all  the  circumstances  of  the 
transaction  at  the  time  of  its  occurrence ;  and  that,  inas- 
much as  cattle  on  a  highway  require  some  care,  both  as 
regards  the  public  and  the  cattle  themselves,  especially  at 
night,  it  seems  to  me  that  in  a  case  of  this  kind,  if  the 
cattle  on  the  highway  can  be  taken  to  a  place  of  safety 
within  a  reasonable  time,  the  drovers  may  do  so  and  return 
to  drive  off  the  land  those  which  have  strayed  Whether 
the  time  is  reasonable  may  be  fairly  submitted  to  the  jury. 
If  the  cattle  on  the  highway  cannot  be  put  in  a  place  of 
safety  for  many  hours,  it  may  be  a  question  for  the  jury 
whether  the  cattle  in  the  field  ought  not  to  be  removed  more 
immediately.  Here,  the  jury  have  not  had  it  submitted  to 
them  whether,  with  reference  to  all  the  circumstances,  a  rea- 
sonable time  elapsed  without  the  cattle  being  removed  from 
the  defendant's  field.  I  therefore  think  that  there  ought 
to  be  a  new  trial.  My  brother  Channett  is  of  the  same 
opinion. 

Rule  absolute  {a), 

(a)  The  cause  came  on  again      the  Euex  Summer  Assizes,  1859, 
for  trial  before  Blackbvm,  J.,  at      when  a  juror  was  withdrawn. 
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1859. 


HoRTOM  V.  William  Sater,  Executor  of  the  last  Will  and       june  8. 

Testament  of  Edward  Sater. 

XJECLARATIONy  by  assignee  of  the  reversion,  on  an  To  an  action 

9      t. i_ 

indenture  of  lease,  wherebj  one  John  Stokes  demised  to  of  ooTonant 

the  defendant's  testator  a  coal  mine  for  a  term  of  sixty  u°indenture 

years,  from  the  8th  of  February,  1842,  at  a  certain  yearly  J^flndlSt**'* 

rent  or  royalty ;  and  the  defendant's  testator  covenanted  to  p^««*ed  that 

''      '*  It  was  agreed 

raise  annually  4000  tons  of  coal. — Breach  :  that  the  defend-  ^7  «nd  between 

the  parties  to 

ant's  testator  did  not  annually  raise  4000  tons  of  coal.  the  indenture. 

Plea* — That  it  was  agreed  by  and  between  the  parties  diflerence, 

to  the  above  mentioned  indenture  of  lease,  that  if  at  any  tioTerty.'doubt, 

time  or  times  during  the  said  term  thereby  granted  and  gbou^d^M 

demised,  or  intended  so  to  be,  or  at  or  after  the  expire-  **2ti^'*ton*h 

tion  or  other  sooner  determination  thereof,  any  difference,  ^"CT  ?'  «>°- 

'^  ceming  any 

variance,  controversy  or  doubt,  or  question  should  arise,  csorenant. 

^  ^  clause,  proviso, 

happen  or  be  reised  between  the  said  parties  thereto,  or  matter  or 

thing  in  the 

their  respective  heirs,  executors,  administrators  or  assigns,  said  indenture 

,  ^     •  .        t  •  •  contained, 

or  other  representatives,  touching  or  concerning  any  cove-  then  all  and 
nant,  clause,  proviso,  word,  matter  or  thing  in  the  said  ^[[i^rindiffer. 
indenture  expressed  or  contained,  or  the  meaning  or  con-  JS^ji^^^ 
struction  thereof,  then  and  in  such  case,  and  so  often  as  the  1^^!^^  ^°^, 

finally  ended 

same  should  happen,  all  and  every  the  matters  in  difference,  bv  arbitrators 

chosen  as 

vanance,  controversy,  doubt  or  question,  should  be  dis-  therein  pro- 
cussed,  resolved,  and  finally  settled,  ended  and  determined  the  parties  to 
by  two  indifferent  persons,  or  arbitrators,  and  one  of  the  ture'sbouTd  °~ 
said  arbitrators  should  be  nominated  and  chosen  by  the  ^'JJJiJ*^*® 

seek  any 
remedy  either 
in  law  or  equity  for  relief  in  the  premises  without  first  submitting  to  snob  arbitration  and  refer- 


ence.— Averments :  that  the  plaintiff's  clainu  and  the  defendant's  defence  thereto,  was  a  matter 

Bning 
the  defendant  was  ready  and  wilnng  to  submit  tfie  same  to  arbitration,  and  had  done  all  things 


in  difference  which  arose  toucning  and  concerning  the  covenants  in  the  said  indenture,  and  that 


necessary  to  entitle  htm  to  have  the  same  submitted : — Hild,  that  the  plea  was  bad,  since  the 
covenant  was  an  absolute  agreement  to  oust  the  superior  Couits  of  their  jurisdiction,  and 
therefore  void. 
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said  John  Stokes^  his  heirs,  executors  or  administratorsy 
and  the  other  of  the  said  arbitrators  should  be  nominated 
and  chosen  bj  the  said  Edward  Sayer,  his  executors,  admi- 
nistrators or  assigns,  within  two  calendar  months  next  after 
any  such  difference,  Tariance,  controversy,  doubt  or  ques- 
tion should  arise,  happen  or  be  moved  as  aforesaid ;  and  in 
case  either  party  should  receive  from  the  other  party  notice 
in  writing,  under  his  or  their  hand  or  hands,  to  nominate 
and  choose  a  person  as  an  arbitrator  for  the  purposes  afore- 
said, and  should  n^lect  or  refine  for  the  space  of  two 
calendar  months  after  such  notice  should  have  been  received 
to  nominate  and  choose  a  person  as  an  arbitrator,  then  and 
in  such  case,  and  so  often  as  the  same  should  happen,  it 
•houU  be  lawfiil  for  the  other  party,  at  the  expiration  of 
said  last  mentioned  two  calendar  months,  to  nominate  and 
choose  both  the  persons  to  be  arbitrators  for  the  purposes 
aforesaid,  and  in  case  the  two  persons  to  be  nominated  and 
chosen  to  be  such  arbitrators  by  any  of  the  means  afore- 
said cannot  finally  agree  in  opinion  in  regard  to  the  matters 
to  be  referred  to  them  from  time  to  time,  within  one  calendar 
month  next  after  the  same  should  be  so  referred  to  them, 
then  and  in  every  such  case  the  same  should  be  discussed 
and  finally  setded,  ended  and  determined  by  such  one  indif- 
ferent person  as  the  said  two  arbitrators  for  the  time  being 
should  for  that  purpose  from  time  to  time  nominate  and 
appoint  as  umpire  in  the  same  matters,  who  should  finally 
end  and  determine  the  same  within  one  calendar  month 
next  after  the  matter  in  dispute  should  be  referred  to  him 
as  such  umpire,  and  such  umpire  should  be  named  and 
appointed  before  the  two  arbitrators  should  proceed  to  con- 
sider the  matter  referred  to  them,  and  whatsoever  award, 
order,  or  determination  the  said  two  arbitrators,  or  the  said 
umpire,  within  the  respective  times  aforesaid,  should  make 
of  or  concerning  the  matter  so  to  be  referred  to  them  or 
him  as  aforesaid  between  the  parties  in  difference,  variance. 
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controversy,  doabt  or  question,  he  the  said  John  Stokes,  for 
himself  his  heirs,  ezecotors  and  administrators,  covenanted, 
promised  and  agreed  with  and  to  the  said  &  Sayer,  his 
executors,  administmtors  and  assigns,  to  stand  to,  obey,  per- 
form, and  keep;  and  he  the  said  E.  Sayer,  for  himself,  his 
executors,  administrators  and  assigns,  covenanted,  promised 
and  agreed  with  and  to  the  said  John  Stokes,  his  heirs, 
executors,  administrators  and  assigns,  to  stand  to,  obey, 
perform  and  keep.     And  it  was  further  agreed  and  de- 
clared by  and  between  the  parties  to  the  aforesaid  inden- 
ture, that  every  such  award,  order,  or  determination  shoukl 
be  binding  and  conchisive  to  all  intents  and  purposes  upon 
the  said  parties  thereto  and  each  of  them,  their  and  each 
of  their  heirs,  executors,  administrators  and   assigns,  or 
other  representatives,  so  as  to  preclude  all  further  difference, 
variance  controversy,  doubt  or  question  in  or  about   the 
matters  lastly  aforesaid ;  and  it  was  thereby  further  declared 
and  agreed  by  and  between  the  parties  to  the  said  inden- 
ture, that  the  several  submissions  to  such  award,  order,  or 
determination  to  be  made  by  the  said  arbitrators  or  umpire 
as  aforesaid,  should  be  made  a  rule  of  her  Majesty's  Court 
of  Queen's  Bench  at  Westminster,  if  the  parties  to  the  said 
indenture,  or  either  of  them,  their  or  either  of  their  heirs, 
executors,  administrators  or  assigns,  or  other  representatives 
should  require  it,  and  the  justices  for  the  time  being  of  the 
said  Court  should  think  fit  so  to  do ;  and  that  the  parties 
thereto,  or  any  or  either  of  them,  their  or  any  or  either  of 
their  heirs,  executors,  administrators  and  assigns,  or  other 
representatives,  should  not  commence  or  prosecute  any 
action  or  jiuit,  or  seek  any  remedy  either  in  law  or  equity 
for  relief  in  the  premises  without  first  submitting  to  such 
arbitration  and  reference  as  aforesaid  all  matters  in  differ- 
ence, variance,  controversy,  doubt,  or  question,  according 
to  the  true  intent  and  meaning  of  the  said  indenture.    And 
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the  defendant  says  that  the  plaintifF  s  claim  in  thb  action 
and  the  defendant's  answer  and  defence  thereto  always  from 
the  time  of  the  arising  thereof  was  and  is  a  difference  and 
matter  in  difference  which  arose  between  the  pkintiff  and 
defendant  before  this  suit,  touching  and  concerning  the  said 
covenant  in  the  said  indenture  contained,  and  a  matter  so 
agreed  to  be  referred  to  arbitration,  and  the  determination 
of  which  always  from  time  of  the  arising  thereof  depended, 
and  stills  depends,  on  the  meaning  or  construction  of  divers 
of  the  covenants,  clauses  and  things  in  the  said  indenture 
contained ;  and  the  defendant  says  that  he  was  always  ready 
and  willing  to  have  the  said  difference  and  matter  in  differ- 
ence submitted  to  such  arbitration  and  reference  as  aforesaid 
from  the  time  when  the  same  so  arose  to  the  commencement 
of  this  suit,  and  still  is  so;  and  that,  after  the  same  so  arose, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the 

m 

7th  March,  1859,  he  gave  notice  in  writing  under  bis  hand 
to  the  plaintiff  of  such  his  readiness  and  willingness,  and 
that  he  nominated,  as  in  fact  he  did  nominate  and  choose^ 
one  Henry  Beckett,  a  fit  person  in  that  behalf  as  an  arbi- 
trator, on  the  part  of  him  the  defendant,  to  determine  the 
said  difference  and  matters  in  difference  according  to  the 
said  agreement,  and  required  the  plaintiff  to  nominate  and 
choose  an  arbitrator  on  his  part  for  the  like  purpose.  And 
the  defendant  says  that  he  has  always  done  all  things  neces- 
sary  to  entitle  him  to  have  the  said  difference  and  matter  in 
difference  submitted  to  such  arbitration  and  reference  as 
aforesaid ;  and  that  the  plaintiff  commenced  this  action 
within  two  calendar  months  after  the  plaintiff  received  the 
said  notice  to  nominate  and  choose  a  person  as  an  arbitrator 
as  aforesaid,  and  while  the  said  difference  and  matter  in 
difference  ought  to  have  been  and  before  it  had  been  sub- 
mitted to  such  arbitration  and  reference  as  aforesaid. 
Demurrer,  and  joinder  therein. 
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DowdesweU^  io  support  of  the  demurrer. — It  is  an  estab- 
lished principle  that  an  agreement  to  refer  matters  in  dispute 
to  arbitration  does  not  oust  the  Courts  of  their  jurisdiction : 
Kill  V.  HoHister  (a),  Thompson  v.  Chamock  (b),  Tattersak  ▼. 
Groote{c\  and  Watson  on  Arbitration,  p.  10, 3rd  ed.  That 
principle  was  recognised  by  the  House  of  Lords  in  Scott  v. 
Avery  {d),  where  this  distinction  was  drawn,  that  any  person 
may  covenant  that  no  right  of  action  shall  accrue  till  a  third 
person  has  decided  on  any  difference  that  may  arise  between 
himself  and  the  other  party  to  the  covenant  In  the  course 
of  the  argument  of  Scott  ▼.  Avery  (e)  in  the  Court  of  Ex- 
chequer, Parkef  B.,  referred  to  Co.  Litt  53  b,  where  it  is 
said:  ''If  a  man  make  a  lease  for  life,  and  by  deed 
grant  that  if  any  waste  or  destruction  be  done,  that  it 
shall  be  redressed  by  neighbours  and  not  by  suit  or 
plea,  notwithstanding,  an  action  of  waste  shall  lie,  for 
the  place  wasted  cannot  be  recovered  without  a  plea." 
And  Martiuy  B.,  explained  the  principle  by  reference  to 
this  passage  in  Sheppard's  Touchstone,  p.  373,  **  When  the 
condition  of  an  obligation  in  the  matter  of  it  is  repugnant 
to  the  obligation  itself,  there  the  condition  is  void  and  the 
obligation  good.**  The  judgment  of  the  Court  of  Ex- 
chequer in  Scott  V.  Avery  {e)  was  reversed  on  the  ground 
that  the  agreement  did  not  oust  the  Court  of  its  jurisdic- 
tion, since  it  did  not  deprive  the  plaintiff  of  his  right  to 
sue,  but  only  rendered  it  a  condition  precedent  that  the 
amount  to  be  recovered  should  be  first  ascertained  by  a 
committee  or  arbitrators.  This  is  not  the  case  of  a  cove* 
nant  for  the  breach  of  which  the  covenantor  is  to  pay  such 
a  sum  as  an  arbitrator  shall  award  as  the  amount  of  damage, 
but  it  is  a  covenant  to  refer  to  arbitration  a  cause  of  action 

(a)  1  WUs.  129.  (d)  6  H.  L.  Cas.  811. 

(b)  8  T.  R.  139.  (e)  8  Exch.  487.  497. 

(c)  2  Bos.  &  P.  131. 
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which  may  be  enforced  in  a  Court  of  law.  Where  a  right 
of  action  existB,  it  is  against  the  policy  of  the  law  to  give 
effect  to  an  agreement  that  such  a  right  shall  not  be  enforced 
through  the  medium  of  the  ordinary  tribunals:  SeM  ▼•  Tlu 
Corporation  of  Liverpool  (a).  In  one  sense  the  agreement 
is  not  invalid,  for  an  action  may  be  maintained  for  the 
breach  of  it:  LMnggUm  v.  Ram{b).  This  is  not  a  cove- 
nant which  runs  with  the  land ;  but  it  is  like  a  covenant 
not  to  sue  for  a  limited  time,  which  is  not  pleadable  in  bar : 
Thimbl^  v.  Barron  (cr),  Ford  v.  B^eh  (d).— He  also  argued 
that  the  covenant  did  not  extend  to  the  assignee  of  the 
lessor. 

MeUiahi  in  support  of  the  plea. — Scott  v.  Avery  (e)  has 
overruled  the  principle  of  law  that  parties  cannot  by  agree- 
ment oust  the  superior  Courts  of  their  jurisdiction.  That 
case  shews  that  there  may  be  an  agreement  to  refer,  which 
will  suspend  the  right  of  action  until  after  the  decision  of 
the  arbitrator.  Whether  or  no  this  agreement  has  that 
effect  is  a  question  of  construction ;  and,  as  there  is 
nothing  contrary  to  law  in  such  an  agreement,  the  Coart 
will  construe  it  according  to  the  intention  of  the  parties. 
It  is  conceded  that,  where  there  is  a  mere  covenant  to 
refer  all  disputes  to  arbitration,  that  cannot  be  pleaded  in 
bar  of  an  action;  but,  where  the  agreement  is  that  no 
action  shall  be  brought  until  after  something  has  been 
ascertained  by  an  arbitrator,  the  right  of  action  is  sus- 
pended. A  covenant  not  to  sue  for  a  definite  time  is  no 
bar  to  an  action ;  a  covenant  not  to  sue  at  all  operates  as  a 
release ;  but  where  in  the  same  instrument  there  is  a  cove- 
nant not  to  sue  until  a  certain  event,  the  whole  of  the 

(a)  2S  L.  J.  Chan.  230.  (d)  11  Q.  fi.  852. 

(ft)  6  E.  &  B.  132.  (e)  6  H.  L.  Cas.  811. 

(c)  3  M.  &  W.  210. 
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instrument  must  be  read  together  in  order  to  see  whether 
it  was  not  the  intention  of  the  parties  that  no  action  should 
be  brought:  Lady  Foley  v.  Fletcher  {a).  This  is  not  a 
mere  agreement  to  refer ;  but  on  the  face  of  it  there  is  the 
express  intention  of  the  parties  that  no  action  shall  be 
brought  until  after  an  arbitrator  has  determined  whether 
the  defendant  has  got  the  agreed  quantity  of  coaL  This  is 
not  an  independant  covenant,  but  an  agreement  qualifying 
the  effect  of  the  previous  covenant 

Dowdettoett  replied 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment.  Except  for  the  case  of  ScM  v. 
Averyy  there  could  be  no  doubt  about  the  matter.  That 
case  decided  that  where  a  covenant  creates-  a  sort  of  con- 
dition precedent  to  the  bringing  an  action  for  the  breach  of 
it,  the  remedy  in  the  Courts  of  Westminster  Hall  cannot 
be  resorted  to  until  the  condition  precedent  is  fulfilled.  It 
appears  to  me  that  this  case  b  distinguishable  from  8oM  v. 
Aoery  ;  but  it  is  sufficient  to  say  that,  not  being  governed  by 
SccU  V.  Avery^  it  fails  within  the  rule  which  has  been  acted 
on  for  above  a  century,  and  according  to  which  the  superior 
Courts  of  law  cannot  be  ousted  of  their  jurisdiction  by  the 
mere  agreement  of  the  parties ;  or,  in  other  words,  ^at  an 
agreement  to  refer  does  not  prevent  the  parties  from  resoit-  . 
ing  to  a  Court  of  law  to  enforce  their  rights  or  redress  their 
wrongs.  But,  even  before  the  case  of  ScM  v.  Avery,  there 
was  a  form  in  which  a  covenant,  or  condition,  or  proviso 
might  be  framed,  which  would  prevent  the  parties  from 
maintaining  any  action  until  the  amount  to  be  paid  was 
ascertained  by  a  third  person ;  for  instance,  if  there  was  a 

(a)  8  H.  &  N.  769. 
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1859.        covenant  to  pay  for  building  a  house,  or  for  the  perform- 
^-"'^'^-^      ance  of  any  work,  such  a  sum  as  A.  B.  should  think  reason- 
9.  able,  with  a  stipulation  that  the  party  who  perfomaed  the 

work  should  not  claim  anything  except  what  A.  B.  awarded ; 
there  the  party  could  not  maintain  any  action  until  A.  B. 
had  found  what  was  due ;  for  there  would  be  no  contract 
to  pay  in  any  other  way.  In  this  case,  however,  the  deed 
discloses  nothing  more  than  an  agreement  generally  to  refer 
all  disputes  to  arbitration,  and  that  does  not  prevent  the 
plaintiff  from  maintaining  this  action. 

Martin,  B. — I  do  not  dissent ;  but  I  cannot  distinguish 
this  case  from  what  is  laid  down  by  Lord  Campbell  in  his 
judgment  in  Scott  v.  Avery.  It  seems  to  me  that,  if  that 
judgment  is  right,  this  plea  is  good;  and  I  think  that  the  deci- 
sion in  Scott  V.  Avery  cannot  be  upheld  unless  the  judgment 
of  Lord  Campbell  is  right ;  although  I  may  observe  that  some 
of  the  learned  Judges  found  their  judgments  on  a  contrary 
principle.  Scott  v.  Avery  was  nothing  more  than  the  case 
of  a  policy  of  insurance,  with  a  clause  that,  in  the  event  of 
any  difference  between  the  underwriters  and  the  insured, 
it  should  be  referred  to  arbitration.  Lord  Campbell  cer- 
tainly held  that  an  agreement  to  refer  any  dispute  to  arbitra- 
tion is  binding,  and  that  no  action  can  be  maintained  until 
after  an  adjudication  by  the  arbitrator.  It  seems  to  me 
that  Scott  V.  Avery  has  overruled  all  the  previous  decisions 
on  the  subject  If  parties  choose  to  arrange  that,  before 
any  action  is  brought  on  a  policy  of  insurance,  an  arbitrator 
shall  ascertain  the  sum  to  be  paid,  that  seems  to  me  only  a 
circuitous  mode  of  saying  that  no  action  shall  be  brought 
I  am  glad  to  say  that,  by  the  11th  section  of  the  Common 
Law  Procedure  Act,  1854,  if  an  action  is  commenced  after 
the  parties  have  agreed  to  refer  any  differences  to  arbitra* 
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tioD,  the  Court  or  a  Judge  may  stay  the  proceedings.        1869. 
That  enactment  renders  our  decision  in  this  case  of  less       h^J[^ 
importance  than  it  otherwise  would  have  been.  ^  ^' 

Bramwell,  B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment.     I  think  that  Seoit  v.  Avery  was 
lightly  decided,  though  perhaps  I  may  have  some  bias  in 
consequence  of  my  having  been  counsel  for  the  plaintiff. 
The  principle  of  that  decision  is  very  intelligible.     If  a 
man  covenants  to  do  a  particular  act,  and  also  covenants 
that  if  any  dispute  shall  arise  in  respect  thereof  it  shall  be 
referred  to  arbitration,  that  is  the  case  with  reference  to 
which  the  Courts  have  used  the  unfortunate  expression 
that  **  their  jurisdiction  is  ousted  by  the  agreement  of  the 
parties.*    On  the  other  hand  if  a  man  covenants  to  do  a 
particular  act  and  that,  in  the  event  of  his  not  doing  it, 
the  other  party  shall  be  entitled  to  receive  such  a  sum 
of  money  as  they  shall  agree   upon,  or,  if  they  cannot 
agree,  such  an  amount  as  shall  be  determined  by  an  arbi- 
trator, there  is  no  debt  which  can  be  sued  for  until  the 
arbitrator  has  ascertained  what  sum  is  to  be  paid.      For 
instance,  if  a  person  covenants  to  farm  land  in  a  particular 
manner,  or  pay  such  a  sum  of  money  as  a  third  person 
shall  award  as  the  damages,  no  obligation  to  pay  attaches 
until  the  amount  has  been  fixed  by  the  referee.     Mr. 
MelKsh  says  that,  assuming  that  to  be  so,  looking  at  the 
whole  of  this  deed  the  case  falls  within  that  principle.     I 
think  it  does  not.     There  is  a  distinct  and  unqualified 
covenant  by  the  defendant  that  he  will  do  a  particular  act ; 
and  also  a  covenant  that  if  any  difference  shall  arise  it  shall 
be  referred  to  arbitration.     The  parties  might,  if  they 
thought  fit,  have  so  fituned  the  covenant  that  there  would 
be  no  cause  of  action  until  after  arbitration ;  but  they  have 
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1859.        not  done  so,  and  therefore  I  think  that  our  judgment  ought 
"^^^^^^"^      to  be  for  the  plaintiff. 


Satbr. 


Watson,  B- — I  am  entirely  of  the  same  opinion.     The 
question  turns  tipon  the  construction  of  the  deed.     The 
defendant  covenants  that  he  will  raise  a  certain  quantity  of 
coal  yearly,  and  pay  a  certain  rent  or  royalty ;  then  there 
is  a  covenant  that  all  disputes  shall  be  referred  to  arbitra- 
tion, and  the  question  is  whether  that  is  a  qualification  of 
the  former  covenant  as  to  payment  of  rent,  or  an  absolute 
agreement  to  oust  the  Courts  of  their  jurisdiction.    I  am  of 
opinion  that  it  is  an  independent  covenant.    It  is  far  wider 
than  the  covenant  in  ScoU  v.  Avery^  and  extends  to  all 
matters  in  difference  between  the   parties,  at  any  time 
during  or  after  the  term,   ''touching  or  concerning  any 
covenant,  clause,  proviso,  woni,  matter  or  thing  in  the 
indenture  expressed  or  contained,  or  the  meaning  or  con- 
struction thereof."    That  would  apply  to  covenants  for  title 
and  for  further  assurance.     It  is  not  that  the  plaintiff  shall 
not  sue  until  an  arbitrator  has  ascertained  the  amount  to 
be  paid,  but  that  every  matter  in  dispute  shall  be  referred 
to  arbitration.     I  agree  with  the  construction  put  upon  the 
deed  in  SeM  v.  Avay  by  the  majority  of  the  Judges.     That 
was  only  a  covenant  not  to  sue,  in  this  sense — that  the 
plaintiff  could  not  sue  on  the  policy,  but  die  amount  to  be 
paid  was  to  be  ascertained  by  an  arbitrator,  and  then  he 
could  sue  on  the  award.     This  covenant  is  very  different : 
it  is  an  absolute  covenant  that  no  action  whatever  shall  be 
brought. 

Judgment  for  the  plaintiff. 
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Duckworth,  Administrator  of  Ingle  Duckworth,  /mm  4. 

deceased,  v.  Johnson, 

1.  HIS  was  an  action  on  the  9  &  10  Vict.  c.  93,  s.  2.    The  in  an  action, 
declaration  stated  that  the  plaintiff  was  administrator  of  viet  c.  93, 
one  Ingle  Duckworth,  deceased,  and  that  by  reason  of  the  iiJary^esuiting 
negligence  of  the  defendant  a  certain  wall  of  the  defendant  ^Thig^n  it 
fell  on  the  said  Incle  Duckworth  and  caused  his  death;  app^redthat 

^  the  father  was 

whereby  the  plaintiff,  being  the  father  of  the  said  Ingle  a  working 
Duckworth,  was  put  to  great  expense,  and  the   plaintiff  the  son  was  a 

boy  of  fourteen 

and  the  mother  of  the  said  Ingle  Duckworth  were  deprived  years  of  age 
of  and  lost  much  pecuniary  and  other  assistance  which  but  4^.  «  ^eek  for 
for  the  premises  the  said  Ingle  Duckworth  would  have  J^o^bJJ/at"he' 
rendered  and  given  to  them.  death^'wM* 

Plea:  Not  guilty.  withootem- 

^       "^  ployment. 

The  following   plea  was  added  at  the  trial :  That  the  There  was  no 

evidence  of  the 

plaintiff  and  the  mother  of  the  deceased  were  not,  nor  was  cost  of  board- 
ing and  cloth- 
either  of  them,  deprived  of,  nor  did  they,  or  either  of  them  \ne  the  boy. 

lose  any  such  pecuniary,  or  other  assistance  as  in  the  decla-  having ^eft  it 
ration  alleged,  nor  did  they  or  either  of  them  sustain  any  gJIy  JhetSr^ 
pecuniary  loss  by  reason  of  the  matter  in  thie  declaration  J^J^^ed'^i^'tJ* 
complained  of. — Issue  thereon.  pecaniary  loss 

'  ^  bv  the  death 

At  the  trial,  before  Byles  J.,  at  the  last  Liverpool  Spring  of  his  son. 

Assizes,  the  following  facts  appeared : — The  plaintiff  was  a  having  found  a 

working  mason,  who  had  lived  at  Manchester  until  a  few  20/.  damages : 

days  previous  to  the  accident,  when  he  went  to  Liverpool  j^^re  was 

in  search  of  work,  leaving  his  wife  and  six  children  at  JJ^  jjjf?  ^ 

Manchester.     Up  to  the  time  he  left  Manchester,  and  for  P^*!",**? . 


a  year  or  two  previously,  the  deceased,  who  was  a  boy  of  ^^^  the  ver- 

full  amoont. 
Soch  an  action  cannot  be  maintained  withoat  some  evidence  of  actoal  pecuniary  damage. 

u  u  2 
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1859.        fourteen  yean  of  age,  had  been  employed  in  a  painter^s 
'^*-v-"u_/      shop,  where  he  received  the  wases  of  4#.  a  week.     The 
9,  plaintiff  returned  to  Manchester,  and  took  the  deceased 

with  him  to  Liverpool  He  sent  him  to  a  pawnbroker's  to 
pawn  a  coat,  in  order  to  raise  funds  to  bring  the  rest  of  the 
family  irom  Manchester  to  Liverpool,  and  as  he  was  re- 
turning a  wall  of  the  defendant's  timber  yard  fell  upon  and 
killed  him.  The  fall  of  the  wall  was  occasioned  by  its 
being  in  a  niinous  and  dangerous  condition;  and  it  was 
admitted  that  the  accident  arose  from  the  n^ligence  of 
the  defendant 

It  was  submitted,  on  behalf  of  the  defendant,  that  no 
such  pecuniary  loss  had  resulted  to  the  plaintiff  from  the 
death  of  the  deceased  as  entitled   him  to  maintain  the 
action.     The  learned  Judge  told  the  jury  that  they  ought 
to  consider  whether  any  damage  was  shewn,  and,  if  any, 
to  what  amount :  that  they  ought  not  to  give  any  damages 
for  wounded  feelings,  but  must  confine  themselves  strictly 
to  pecuniary  loss:   that  the  question  was,  whether  the 
parents  had  sustained  any  pecuniary  loss  by  the  death  of 
this  boy  of  fourteen  years  of  age,  who  had  been  earning 
4#.  a  week,  bearing  in  mind  that  they  had  to  lodge,  clothe 
and  feed  him.     And  he  told  them  that,  if  no  pecuniary 
damage  was  sustained,  they  must  find  for  the  defendant 
The  jury  found  a  verdict  for  the  plaintiff,  with  20L  damages; 
and  leave  was  reserved  to  the  defendant  to  move  to  enter 
the  verdict  for  him. 

Aihertont  in  last  Easter  Term,  obtained  a  rule  nisi  to 
enter  the  verdict  for  the  defendant  pursuant  to  the  leave 
reserved,  or  to  reduce  the  damages  to  a  nominal  amount, 
on  the  ground  that  no  such  loss  or  damage  was  shewn  to 
have  resulted  from  the  death  of  the  intestate  as  would 
entitle  the  plaintiff  to  maintain  the  action,  or  to  recover 
more  than  nominal  damages. 
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Edward  James,  MUward  and  McCulbck  shewed  cause        1959. 
(Jane  3). — First,  assnming  that  there  was  no  evidence  of   p^^^^^ 
actual  daonaffe,  still  the  action  is  maintainable,  it  being  v. 

JOBHSOX. 

admitted  that  the  death  of  the  plaintiff's  son  was  caused  by 
the  n^ligence  of  the  defendant.  The  9  &  10  Vict.  c.  93, 
8.  1,  recites  that  ''whereas  no  action  at  law  is  now  main- 
tainable against  a  person  who  by  his  wrongful  act,  neglect, 
or  ^default  may  have  caused  the  death  of  another  person" 
&C. ;  it  then  enacts  ''  that  whensoever  the  death  of  a  per- 
son shall  be  caused  by  wrongful  act,  neglect,  or  default, 
and  the  act,  neglect,  or  default  is  such  as  would  (if  death 
had  not  ensued)  have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect  thereof,  then  and 
in  every  such  case  the  person  who  would  have  been  liable 
if  death  had  not  ensued  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the  person  injured" 
&&  Here  there  was  negligence  which  would  have  entitled 
the  boy  to  maintain  an  action  if  be  had  not  been  killed,  and 
therefore  the  defendant  is  liable  in  this  action  for  nominal 
damages  at  the  least.  ^Pollock,  C.  B. — The  recital  in  the 
1st  section  of  the  Act  goes  on,  ''and  it  is  oftentimes  right 
and  expedient  that  the  wrongdoer  in  such  case  should 
be  answerable  in  damages," — not  always.  That  means,  if 
damages  have  been  sustained ;  if  not,  the  action  is  not 
maintainable.]  The  enacting  part  of  the  1st  section  gives 
a  right  of  action  in  every  case  where,  if  the  deceased  had 
survived,  he  might  have  maintained  an  action;  and  that 
enactment,  being  clear  and  express,  cannot  be  restrained 
by  the  recital. — Secondly,  the  plaintiff  is  entitled  to  retain 
the  verdict  for  the  full  amount  recovered.  The  jury,  having 
been  properly  directed,  have  found  that  the  plaintiff  has 
sustained  damage,  and  the  evidence  justifies  that  finding. 
In  order  to  maintain  the  action  it  is  not  necessary  that 
there  should  be  an  actual  loss;  it  is  sufficient  if  there  was 
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1859*        '^  reasonable  expectation  of  pecuniary  advantage  from  the 

^■^"'^''^^      continuance  of  the  life  of  the  deceased :  Franklin  ▼.  The 

Ddckwobth 

e.  Sottth  Bastem  Railway  Company  (a).     That  principle  was 

recognised  and  adopted  by  the  Conrt  of  Common  Pleas  in 
the  case  of  Dalian  v.  The  South  Eastern  Railway  Cant- 
pany  (i> 

Atherton,  in  support  of  the  rule.^-ln  order  to  support  a|i 
action  of  this  kind  there  must  be  substantial  and  not  merely 
nominal  damage,  and  the  jury  in  estimating  it  cannot  take 
into  consideration  mental  suffering,  but  must  give  compen- 
sation for  pecuniary  loss  only :  Blake  v.  The  MUtland  RaU- 
fifay  Company  (c).  The  principle  laid  down  in  the  cases 
of  Franklin  v.  The  South  Eastern  Railway  Company  and 
Dalton  ▼•  The  South  Eastern  Railway  Company  is  not  dis- 
puted; but  here  there  was  no  evidence  of  a  reasonable 
expectation  of  pecuniary  benefit  from  the  life  of  the  de- 
ceased. At  the  time  of  his  death  he  was  without  employ- 
ment, and  it  was  not  proved  that  the  cost  of  boarding  and 
clothing  him  did  not  exceed  As,  a  week;  so  that,  firom 
anything  which  appears,  he  might  always  have  been  a 
burden  to  his  parents.  The  argument  for  the  plaintiff 
would  go  to  this  extent,  that,  though  a  child  had  never 
earned  anything,  the  jury  might  take  into  consideration 
the  probability  of  its  doing  so  at  some  time  or  other. 

Cur.  adv.  vult. 

Pollock,  C.  B,,  now  said : — This  was  an  action  by  a 
father,  as  administrator  of  his  deceased  son,  to  recover 
damages  by  reason  of  the  son,  a  boy  fourteen  years  of  age, 
having  been  killed  by  the  falling  of  a  wall  in  consequence 
of  the  defendant's  negligence ;  and  the  question  was,  whe- 

(a)  3  H.  &  N.  211.  (h)  4  C.  B..  N.  S.  296. 

(c)  18  Q.  B.  93. 
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ther  the  plaintiff  had  sustained  any  damage  by  the  death 
of  his  son,  so  as  to  entitle  him  to  maintain  an  action  under 
Lord  Campbell's  Act,  9  &  10  Vict.  c.  93.  It  was  admitted  ,  •• 
that  the  damage  must  be  a  pecuniary  damage.  It  appeared 
that,  a  day  or  two  before  the  accident,  the  father  had 
brought  the  boy  from  Manchester  to  Liverpool,  and  that 
for  two  years  and  a  half  before  he  left  Manchester  he  had 
earned  4«.  a  week;  and  the  question  was,  whether  that 
circumstance  gave  the  father  a  pecuniary  interest  in  the 
life  of  the  boy,  his  earnings  having  always  been  brought 
into  what  may  be  called  the  common  stock  of  the  family. 
The  questions  are  whether  a  verdict  can  be  entered  for  the 
defendant,  on  the  ground  that  the  action  cannot  be  main- 
tained, or  the  damages  reduced  to  a  nominal  amount,  on  the 
ground  that  there  was  a  right  of  action  but  that  no  damage 
was  sustained.  My  opinion  is  that,  looking  at  the  act  of 
parliament,  if  there  was  no  damage  the  action  is  not  main- 
tainable. It  appears  to  me  that  it  was  intended  by  the 
Act  to  give  compensation  for  damage  sustained,  and  not  to 
enable  persons  to  sue  in  respect  of  some  imaginary  damage, 
and  so  punish  those  who  are  guilty  of  negligence  by  making 
them  pay  costs.  That  disposes  of  the  question  as  to  reducing 
the  damages  to  a  nominal  amount 

The  jury  found  that  the  plaintiff  sustained  damages  to 
the  extent  of  207.  Can  we  set  aside  that  verdict  and  enter 
it  for  the  defendant?  I  think  not.  There  was  evidence, 
which  very  likely  satisfied  the  jury  as  to  the  matter  of 
profit  and  loss,  quite  apart  from  any  consideration  of 
parental  affection.  It  is  true  that  no  distinct  evidence 
was  given  of  the  value  of  the  boy's  services,  and  the  cost  of 
boarding  and  clothing  him ;  but  as  to  that  the  jury  were 
better  able  to  judge  than  we  are.  Probably  they  thought 
that  there  would  be  some  balance  every  week  in  &vour  of 
the  father,  the  value  of  which  might  amount  to  20L     It 


6^  SXCHSQUSR  REPOBTB. 

1859.        having  been  decided  that  a  reasonable  prospect  of  pecuniary 

DooKwoETH    ^^^^''^  ™®y  he  taken  into  consideration,  it  is  impossible  for 

c-  us  to  say  that  the  jury  were  not  warranted  in  finding  the 

verdict  which  they  have  done.     The  result  is  that  the  rule 

must  be  dischai^ged. 

Martin,  B. — I  am  of  the  same  opinion.  It  is  clear  that 
we  cannot  enter  the  verdict  for  the  defendant,  because  the 
evidence  was  that  for  two  years  and  a  half  before  the  acci- 
dent the  boy  earned  4«.  a  week.  It  is  true  that  he  was  not 
in  any  employment  at  the  time  he  was  killed,  having  lately 
come  from  Manchester  to  reside  with  his  parents  at  Liver- 
pool ;  but  how  can  it  be  said  that  there  was  no  evidence 
of  pecuniary  damage.  We  cannot  enter  a  verdict  for 
nominal  damages,  because  the  jury  had  a  right  to  say 
what  was  the  amount  of  the  pecuniary  loss.  It  was  aigued 
that  it  ought  to  have  been  proved  that  the  cost  of  boarding 
and  clothing  the  boy  did  not  exceed  4s*  a  week ;  but  that 
was  a  question  for  the  jury  to  determine.  If  damages  are 
to  be  given,  I  think  that  20/.  is  not  too  much. 

Bramwelt^  B. — I  am  of  the  same  opinion.  The  doubt 
I  had  was  whether  such  evidence  should  not  have  been 
given  as  my  brother  Martin  has  adverted  to ;  for,  if  the 
jury  are  solely  to  judge  in  such  matters  in  every  case 
where  a  child  is  killed,  it  will  be  diflBcult  to  prevent  them 
from  giving  damages  by  way  of  solatium  ;  whereas,  if  the 
plaintiff  is  compelled  to  give  evidence  of  the  value  of  the 
child's  services,  and  the  cost  of  maintaining  him,  it  might 
keep  the  matter  straight  and  prevent  injustice  being  done. 
I  own  I  have  considerable  diflBculty  on  this  point;  bat 
I  am  quite  reconciled  to  discharging  the  nile,  because  I 
do  not  think  that  this  specific  objection  was  taken  at 
the  trial. 
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WatsoNi  B.  —I  am  also  of  opinioD  that  the  rule  ought 

to  be  dischaiged.     On  one  part  of  the  case  I  have  no 

doubt,  namely,  that  no  action  can  be  maintained  under  «. 

Johnson* 
the  9  &  10  Vict.  c.  93,  unless  the  plaintiff  proves  actual 

damage.  I  am  clearly  of  opinion  that  negligence  alone, 
without  damage,  does  not  create  a  cause  of  action.  If 
was  pointed  out  in  the  course  of  the  argument  that  it  is 
only  for  pecuniary  loss  that  the  plaintiff  is  entitled  to  main- 
tain the  action,  and  that  he  is  not  to  be  compensated  for 
any  pain  or  suffering  arising  from  the  loss  of  the  deceased. 
As  to  the  other  point  I  had  some  doubt,  and  that  doubt 
is  not  quite  removed  from  my  mind ;  but,  upon  the  whole, 
I  think  that  it  would  have  been  impossible  to  withhold  the 
matter  from  the  jury.  The  law  has  been  laid  down  in  one 
case  in  this  Court,  and  in  another  in  the  Court  of  Common 
Pleas,  that  anticipated  benefit  may  be  the  subject-matter  of 
damage  in  this  action.  Here  the  plaintiff  had  a  son,  of 
the  age  of  fourteen,  who  had  been  earning  4«.  a  week ; 
what  was  the  value  of  this  to  the  father  was  a  matter 
to  be  submitted  to  the  jury.  No  doubt  in  places  where 
the  father  works  with  the  children  there  is  great  advantage 
to  a  father  in  having  many  children  who  obtain  work ;  and 
the  death  of  any  one  of  them  may  be  a  pecuniary  loss  to 

him ;  on  the  other  hand,  he  may  suffer^  no  loss  whatever. 

• 

But  there  must  be  some  evidence  of  a  prospect  of  benefit. 
The  jury  found  that  the  plaintiff  has  sustained  damage ; 
and,  in  asserting  this,  they  aflSrm  that  the  loss  is  not  a  mere 
surmise,  but  a  loss  of  actual  pecuniary  advantage.  On  these 
grounds,  although  I  have  entertained  some  doubt,  I  think 
that  the  rule  ought  to  be  dischaiged. 

Rule  discharged. 
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^<v28.  Richards  t?.  Johnston. 

A  sheriff  who     InT£RPLEADEIL— The  queetion  was  whether,  on  the 

comes  to  seise  ^ 

the  goods  of  a    18th  of  October^  ISSS,  certain  goods  seised  in  execution  by 

debtor  under 

a  writ  of  eze-  the  sheriff  of  Hertfordshire,  under  a  writ  of  fi.  fiu  directed 
bound  by  an  ^^  ^^^  8cud  sheriff  for  haviug  execution  of  a  judgment  reoo- 
S^rhL^^^  ^e«^  by  William  Johnston  against  R.  H.  Martin,  were  the 
SS^'lofwrntlf  P">Per^y  of  George  Richards  as  against  the  said  William 
fromdwming    Johnston. 

the  ffoods. 

A  being  the      At  the  trial  before  Channett,  B.,  Richards,  the  claimant, 

owner  of  eoods 

procured  u.  an  auctioneer  residing  in  London,  proved  that  in  May  1858, 
by  bill  of  sale  one  Hord,  who  was  the  father-in-law  of  Martin,  applied  to 
an  adVance^of  bim  for  a  loan,  and  offered  a  bill  of  sale  of  the  fiuniture 
tookVhe  goods  ^^  ^^^^  Cottage,  Stevenage.  Richards  went  down  to 
urotSewi.  Stevenage  and  took  the  inventory  which  was  read  over 
th?  h^  ^ood  ^^  Martin  and  Hord,  who  were  both  present  and  living  iu 
belonged  to  H.  the  house,     A  bill  of  sale  of  the  furniture  in  question,  in 

The  goods  ^ 

were  afterwards  favour  of  Richards,  was  executed  by  Hord,  as  the  assignor, 

seised  under 

a  fi.  fa.  as  the  in  Martin's  presence,  on  the  27th  of  May,  and  duly  regis- 
On  the^trial  of  tered  ou  the  1st  of  June,  1858.  Martin  stated  to  Richtfds 
inue  beTween*^  ^^^  ^®  goods  were  Hord's,  and  went  with  Hord  before  a 
R.  and  the       magistrate,  when  Hord,  in  Martin's  presence,  made  a  statu- 

creditor,  the      tory  declaration  that  the  iroods  were  bis  (Hord's)  own  pro- 
jury  found  that      •'  ®^  . 
there  had  been  perty.     On  their  return  Richards  again  asked  whether  the 

no  actual  trans- 

ferof  the  goods  goods  Were  Hord's,  when  Martin  answered,  '*  Do  you  think 
— i7e/</,thatR.  I  would  sUow  Hord  to  perjure  himself?^  Richards  then 
no  titkl^to'Ae    advanced  the  money. 

S^"*cS§OT**      '^^^  defendant,   the   execution   creditor,   who   was  an 

creditor.  upholsterer,  proved  that  the  goods  seized  had  been  sold 

and  supplied   by  him   to  Martin,  and  were  seized  under 
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the  fi.  fa.  against  Martin  at  his  suit  on  the  I8th  of 
October,  1858. 

Upon  this  evidence  the  learned  Judge  asked  the  jury  v- 

^  "^       Johnston. 

whether  there  had  been  any  dealing  between  Hord  and 
Martin  so  as  to  make  the  fumitnre  the  property  of  Hord  as 
between  himself  and  Martin ;  and,  if  not,  whether  in  point 
of  fact  there  had  been  an  actual  transfer  of  the  goods  from 
Martin  to  Hord.  The  jury  found  that  there  had  been  no 
actual  transfer  from  Martin  to  Hord  before  the  27  th  of  May, 
1858.  The  learned  Judge  directed  a  verdict  to  be  entered 
for  the  plaintiff,  reserving  leave  to  the  defendant  to  move 
to  enter  a  verdict  in  his  favour. 

Lush,  in  Easter  Term,  obtained  a  rule  to  set  aside  the 
verdict  for  the  plaintiff  and  enter  a  verdict  for  the  defend- 
ant, on  the  ground  that  the  bilt  of  sale  did  not  pass  the 
property  to  the  plaintiff;  that  the  defendant  was  not  bound 
by  it,  and  that  such  a  transaction  is  contrary  to  the  policy  of, 
and  avoided  by  the  Act  for  the  registration  of  Bills  of  Sale 
(17  &  18  Vict  c.  36). 

Huddleston  and  Beasley  now  shewed  cause. — Martin  would 
not  have  been  permitted,  as  against  the  plaintiff,  to  say  that 
the  goods  were  not  Hordes.  The  case  falls  within  the  rule 
of  law  stated  in  Pickard  v.  Sears  {a\  that  *•  where  one  by 
his  words  or  conduct  wilfully  causes  another  to  believe  in 
the  existence  of  a  certain  state  of  things,  and  induces  him 
to  act  on  that  belief  so  as  to  alter  his  own  previous  position, 
the  former  is  concluded  from  averring  against  the  latter  a 
different  state  of  things  as  existing  at  the  same  time.*' 
That  doctrine  was  confirmed  in  Gregg  v.  WeUs  (^),  Howard 
V.  Hudson  (c),  Clarke  v.  Hart{d),  and  Freeman  v.  Coohe  (f). 

(a)  6  A.  &  £.  469.  (<0  6  H.  L.  633. 

Ih)  10  A.  &  E.  90.  \e)  2  Exch.  654. 

(r)  2  E.  &  B.  1. 
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It  would  have  been  enough  to  estop  Martin  if  he  had  simplj 
stood  by  and  allowed  Hord  to  deal  with  the  goods  as  his 
••  own ;  but  Martin  did  more,  for  he  asserted  that  they  were  so. 

JOHMTOH.  . 

Martin  being  estopped  from  denying  Hord's  title,  Hord 
must  be  taken  to  have  had  authority  as  Martin's  agent  to 
transfer  the  property :  Waller  v.  Drakeford  (a).  The  execu- 
tion creditor  can  be  in  no  better  position  than   Martin. 
[ChanneU^  B.-T-It  is  clear  that  Martin  would  have  been 
estopped.  But  why  should  Martin's  creditors  be  estopped?] 
All  parties  and  privies  are  estopped.    Johnston,  as  execu- 
tion creditor,  can  have  no  better  title  than  the  execution 
debtor,  whose  goods  he  has  seized  and  now  claims.    [^Bfar- 
fm,  B.,  referred  to  the  judgment  of  the  Court  in  Heane  v. 
Rogers  (&)].     In  Morewood  v.  The  South  Eastern  RaOway 
Company  {c\  BramweU^  6.,  told  the  jury  **  It  is  immaterial 
whether  the  property  was  bon&  fide  transferred  from  Watson 
to  Morewood  *  *   If  A.,  the  owner,  professes  to  sell  to  6. 
and  does  not  really  do  so,  and  then  A.  stands  by  while 
B.  sells  the  same  goods  to  C,  then,  as  against  A.  and  B., 
the  second  assignee  C.  has  a  good  title.     If  the  assignment 
to  Baine  was  bon&  fide,  that  is,  without  any  private  bargain 
between  him  and  Morewood,  the  claimant  Baine  is  entitled 
to  your  verdict."    [  fFatson,  B. — There  the  assignment  was 
good  as  l>etween  the  parties.]     The  17  &  18  Vict  c.  36,  s.  1, 
which  provides  that  bills  of  sale  shall  be  void  unless  a  copy 
is  filed  within  twenty-one  days  does  not  afiect  the  question, 
because  the  plaintiflTs  title  as  against  Martin*s  creditors 
depends  upon  the  estoppel  and  not  upon  the  existence  of  a 
bill   of  sale  from   Martin.      [Martin^  B. — The   execution 
creditor  claims  adversely  to  Martin.    Balbck,  C.  B. — b 

(a)  1  £.  &  B.  749.  8.  C.    nom.  Morewood   v.   Thi 

(b)  9  B.  &  C.  577.  South  Yorkshire  RaOway  and  Ritfer 

(c)  1  Fost.  &  Finl.  SOS.    See     Dun  Company,  3  H.  &  N.  79S. 
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-there  any  authority  that  an  execation  creditor  cannot  claim        1859. 
any  property  which  the  execution  debtor  has  disabled  him-     ^j^^^^ 
self  from  claiming.]     The  goods  could  only  be  taken  as 
Martin's  goods ;  consequently,  if  Martin  had  no  title,  there 
is  an  end  of  the  right  of  the  sheriff  to  seize  them. 

Lush  and  H.  James,  in  support  of  the  rule. — There  is  no 
authority  that  an  execution  creditor  clums  under  the  execu- 
tion  debtor.  In  Harris  v*  Rickeit{a\  Bramtpell,  B.,  suggests 
that  the  assignees  of  a  bankrupt  claim  adTcrsely  to  the 
bankrupt,  and  are  therefore  not  bound  by  written  admis- 
sions made  by  him.  A  fortiori  execution  creditors  are  not 
estopped  by  the  language  or  conduct  of  the  execution 
debtor.  Were  they  so,  execution  creditors  would  be  barred 
by  the  frauds  of  execution  debtors,  perpetrated  with  intent 
to  prejudice  their  rights.  [Martin,  B. — Suppose  an  action 
against  the  sheriff  for  not  seizing  goods  assigned  by  a  frau- 
dulent bill  of  sale :  It  is  clear  that  though  the  execution 
debtor  might  be  estopped  by  the  bill  of  sale,  it  would  be  no 
answer  for  the  sheriff.] 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
must  be  absolute.  It  is  possible  that  a  different  view  might 
have  been  taken  if,  instead  of  the  present  rule,  an  applioa- . 
tion  had  been  made  on  the  ground  that  something  different 
ought  to  have  been  left  to  the  jury,  or  that  the  jury  ought 
to  have  found  something  other  than  that  which  they  did 
find.  We  have  to  dispose  of  the  question  as  it  arises  upon 
the  rule,  and  I  think  it  must  be  absolute  on  the  ground 
stated  by  the  defendant's  counsel ;  viz.  that  a  sheriff  who 
comes  to  seize  the  goods  of  a  debtor  armed  with  a  writ  of 
execution  in  favour  of  a  creditor,  is  not  bound  by  estoppels 

(a)  4  H.  ft  N.  1.    See  p.  6. 
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1859.        which  might  have  prevented  the  debtor  himself  from  churn- 
ing the  goods. 

Martik,  B. — I  agree  that  the  rule  must  be  absolute, 
though  I  should  have  been  more  satisfied  if  the  claimant 
had  succeeded.     There  is  no  doubt  but  that  Martin  stood 
by  and  assented  while  his  father  in  law  assigned  the  goods 
to  the  claimant,  who  lent  his  money  and  took  the  assign- 
ment honestly.     But  Martin  was  no  party  to  the  assign- 
ment    There  was  therefore  only  a  title  by  estoppel  as 
against   him.    In   Heane  v.  Rogers  (a)  Bayley^  J.,  in  de- 
livering the  judgment  of  the  Court,  says: — "There  is 
no  doubt  but  that  the  express  admissions  of  a  party  to 
the  suit,  or    admissions  implied  from   his   conduct,   are 
evidence^  and  strong  evidence,  against  him ;  but  we  think 
that  he  is  *  *  *  not  estopped  or  concluded  by  them,  unless 
another  person  has  been  induced  by  them   to  alter  his 
condition.     In   such  a  ease  the  party  is  estopped  from 
disputing   their    tnith   with  respect  to   that  person  and 
those  claiming  under  him  and  that  transaction;  but  as  to 
third  persons  he  is  not  bound.    It  is  a  well  established  rule 
of  law  that  estoppels  bind  parties  and  privies,  and  not 
strangers"  {b).    It  is  clear  that,  if  an  action  of  trover  had 
been   brought  against  Martm  by  the   present  claimant, 
Martin  would  have  been  estopped.     But  no  authority  has 
been  cited  to  shew  that  a  judgment  creditor  is  party  or 
privy  to   the   acts  of  the  judgment  debtor.     The  fi.  f& 
directs  the  sheriff  to  seize  the  goods  of  the  debtor.     The 
sheriff  is  a  stranger  to  the  debtor,  and  the  only  question 
for  him  is — Are  these  goods  the  goods  of  the  debtor  or 
not  ?    Therefore,  on  this  rtile^  we  must  say  that  the  sheriff 

(a)  9  B.  &  C.  577.     See  p.  586. 

\h)  Citing  Co.  Litt.  352  a. ;  Com.  Dig.  Estoppel  (C). 
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and  the  execution  creditor  are  not  bound  by  the  estoppel 

which  would  afFect  the  execution  debtor.     I  should  have 

been  better  pleased  if  the  jury  had  found  that  there  had      ,     »• 

^       "^  .  J0HS8TON. 

been  a  gift  of  the  goods  bj  Martin  to  Hord. 

Watson,  B. — \  agree  tbat  the  nile  must  be  absolute. 
The  law  is  clear.  Martin  purchased  the  goods;  but  he 
represented  Hord  to  be  the  person  to  whom  the  goods 
belonged.  Then  was  there  a  valid  transfer?  No:  because, 
though  Martin  may  be  estopped,  there  was  no  transfer  of 
any  kind,  no  pretence  of  any  transfer  from  Martin  to 
Hord :  therefore  the  property  did  not  pass  at  all.  The 
interpleader  issue  is  merely  a  substitute  for  an  action 
against  the  sheriff,  and  the  question  here  is  the  same  as  it 
would  have  been  in  such  action. 

Channell,  B. — The  question  is,  whether  the  goods 
were  the  goods  of  the  plaintiff  as  against  the  execution 
creditor.  It  was  contended,  and  rightly,  on  the  part  of 
the  defendant,  that,  whatever  may  have  been  the  case  as 
against  Martin,  there  was  no  estoppel  which  could  prevail 
against  the  execution  creditor.  The  jury  found  distinctly 
that  there  was  no  transfer  by  Martin  to  Hord.  I  therefore 
think  that  the  role  mast  be  absolute. 

Rule  absolute. 
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^^^  >^  In  re  William  Parkbb,  Deceased. 

A  beqnettof     XN  this  case  a  writ  of  summons  issued,  by  consent,  under 

money  for  the 

purpoM  of        the  47th  and  48th  sections  of  the  Succession  Duty  Act, 

Duiidioff  ft  ^^ 

church  and  1853,  for  the  purpose  of  taking  the  opinion  of  the  Court 
EmiM^uid  of  as  to  whether  money  left  by  the  testator  for  building  and 
rep^i^£  endowing  a  church  was  liable  to  legacy  duty  or  succession 
j2^**'ft"eS^  duty.  The  facts  appeared  in  an  affidavit  of  W.  Nanson, 
duty  of  IOC  used  on  shewins  cause,  the  material  parts  of  which  are  as 
follows : — 

1.  I  am  one  of  the  executors  and  trustees  of  the  will  of 
William  Parker,  late  of  Skirwith  Abbey,  in  the  parish  of 
Kirkland,  in  the  county  of  Cumberland,  deceased,  the 
testator  in  this  matter. 

2.  In  the  year  1855,  the  said  W.  Parker  being  desirous 
of  building  and  endowing  a  church  in  the  township  of 
Skirwith,  in  the  parish  of  Kirkland,  for  the  benefit  of  the 
inhabitants  of  the  township,  and  of  annexing  the  patronage 
or  advowson  thereof  to  his  Skirwith  Abbey  estate,  sub- 
mitted to  the  Bishop  of  the  diocese,  to  the  Dean  and  Chapter 
of  Carlisle,  as  patrons  of  the  advowson  of  the  parish  of 
Kirkland,  to  the  Rev.  J.  Huntley,  the  vicar  of  the  parish, 
a  proposal  for  that  purpose,  and  requested  them,  under  the 
provisions  of  the  8  &  9  Vict.  c.  70,  and  the  11  &  12  Vict 
c.  37,  to  vest  the  right  of  nominating  the  minister  of  the 
said  church  in  him  the  said  W.  Parker,  his  heirs  and  assigns 
in  perpetuity. 

3.  The  proposal  was  accepted,  and  by  an  agreement, 
dated  the  23rd  June,  1855,  and  made  between  the  Bishop 
of  Carlisle  of  the  first  part,  the  Dean  and  Chapter  of  Car- 
lisle of  the  second  part,  the  Rev.  J.  Huntley  of  the  third 
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part,  and  the  said  W.  Parker  of  the  fourth  part,  the  several        1S59. 
parties  thereto  of  the  first,  second  and  third  parts,  by  virtue       '^     ' 
and  in  exercise  of  the  powers  and  authorities  in  the  said      William 
Acts  contained,  did  solemnly  and  absolutely  declare,  pro- 
mise, and  agree  to  and  with  W.  Parker,  his  heirs  and 
assigns,  that  when  and  as  soon  as  the  said  intended  nevr 
church  so  proposed  to  be  erected  and  endowed  by  the  said 
W.  Parker  should  have  been  duly  consecrated,  then  thence- 
forth the  right  of  nominating  a  minister  to  the  said  church, 
at  all  times  whenever  it  should  be  requisite,  should  for  ever 
be  in  and  be  exercised  by  the  said  W.  Parker,  his  heirs  and 
assigns. 

4.  By  a  deed  made  under  the  authority  of  the  Church 
Building  Acts,  and  dated  the  12th  September,  1855,  the 
said  W.  Parker  conveyed  to  her  Majesty's  Commissioners 
for  building  new  churches,  a  piece  of  land  in  the  township 
of  Skirwith  for  the  site  of  the  said  church, 

5.  The  said  W,  Parker  also  provided  the  endowment 
fund  for  the  proposed  church  by  the  purchase  in  his  own 
name  of  3370/.  I6s*  2eL  Three  per  cent.  Bank  Annuities. 

6.  The  said  W.  Parker  had  not  at  the  time  of  his  death 
commenced  the  erection  of  the  said  church  and  parsonage, 
but  he  had  employed  an  architect  with  reference  thereto, 
and  had  in  a  great  measure  arranged  the  plans. 

7.  The  said  W.  Parker  made  a  codicil  to  his  will,  dated 
the  10th  October,  1855,  which,  after  reciting  the  before 
mentioned  agreement,  contains  the  following  directions : — 
**  I  do  hereby  direct  that,  in  case  I  shall  in  my  lifetime  have 
begun  to  erect  and  build  the  said  church  and  parsonage- 
house,  or  either  of  them,  and  the  same  respectively,  or  either 
of  them,  shall  not  be  completely  finished  and  fitted  up  at 
the  time  of  my  decease,  the  trustees  or  trustee  for  the  time 
being  of  my  will  shall,  immediately  upon  my  decease,  pro* 
ceed  to  complete  and  finish  and  fit  up  the  same  respectively^ 

VOL.  rv.-^N.  8.  X  ^  BXOH. 
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1859.  11^  aooordfuice  with  the  plans  which  I  may  hare  adopted, 
with  such  Tariation  only  therein  as  unforeseen  cirenmstancea 
may  render  necessary,  and  the  said  trastees  or  trustee,  in  the 
exercise  of  their  or  his  discretion,  shall  consider  it  advisable 
to  make ;  bat,  in  case  the  erection  of  the  said  church  and 
patBonage-house,  or  either  of  them,  shall  not  have  been 
commenced  at  the  time  of  my  decease,  then  I  direct  that 
my  trustees  or  trustee  shall,  immediately  upon  my  decease, 
proceed  with  the  erection  and  Btting  up  thereof,  or  such  of 
them  as  shall  not  hare  been  begun  to  be  built;  and  I  direct 
that  such  church  and  parsonage-house  shall  be  buik  in 
accordance  with  the  plans  which  I  may  have  selected  and 
adopted.  But,  in  case  I  shall  not  have  selected  any  plan 
for  the  erection  of  such  church  and  parsonage-house,  or 
either  of  them,  then  I  direct  that  the  same  shall  be  erected 
and  built  according  to  such  plans  as  the  trustees  or  trustee 
for  the  time  being  of  my  will  shall,  in  the  exercise  of  their 
or  his  discretion,  think  fit  to  adopt ;  and,  as  some  guide  to 
my  trustees  in  selecting  and  adopting  any  plan,  but  not  so 
as  in  any  manner  to  confine  them  within  any  limit,  I 
estimate  the  cost  of  erecting  and  building  and  fitting  up 
the  church  at  the  sum  of  lOOOiL,  or  from  that  sum  to  1200/., 
and  the  cost  of  erecting  and  fitting  up,  but  not  of  furnishing 
the  parsonsge-house,  at  the  sum  of  500/.,  or  fix>m  that  sum 
to  600il ;  and  I  authoriiae  and  empower  and  expressly  direct 
the  trustees  or  trustee  for  the  time  being  of  this  my  will,  to 
apply  so  much  and  such  part  of  my  personal  estate,  as  in 
their  or  his  judgment  shall  be  requbite  or  necessary  (having 

* 

regard  as  nearly  as  may  be  to  the  respective  estimates  above 
mentioned),  in  erecting  and  building  md  fitting  up,  or,  as 
the  case  may  be,  in  completing  and  finishing  and  fitting  up 
the  said  church  and  parsonage-house,  whether  the  cost 
thereof  exceed  or  fall  short  of  the  sums  hereinbefore  men* 
tinned  as  the  estimated  or  probable  amount  thereof,  so  Mid 
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in  mieh  mahner  as  tbat  the  same  chiirch  may,  as  soon  as*  1859. 
practicable,  be  made  ready  for  consecration,  and  the  said  ^-'■^r^*^ 
parsonage-house  may  be  made  fit  for  habitation ;  and  foi^  WiLLii^M 
the  purpose  of  forming  an  endowment  fund,  in  case  I  shdl 
not  have  provided  one  in  my  lifetime,  I  give  unto  the 
trustees  or  trustee  for  the  time  being  of  my  will,  the  sum  of 
3370/.  Three  per  cent.  Consolidated  Bank  Annuities,  upon 
trust  that  my  said  trustees  or  trustee  do  atid  shall,  either 
retain  the  same  in  their,  or  his  names,  or  name,  upon  the 
trusts  and  for  the  purposes  hereinafter  declared,  or  at  their, 
or  his  discretion  transfer,  assign,  or  make  over  the  said  bank 
annuities  to  the  governors  of  the  bounty  of  Queen  Anne, 
to  be  held  by  such  governors  upon  the  same  trusts,  and  for 
the  same  purposes  as  the  same  would  have  been  subject,  or 
liable  to,  in  case  the  same  had  been  retained  by  the  said 
trustees  or  trustee  in  their,  or  his  own  names  or  name. 
And  I  direct  that  my  said  trustees,  or  trustee  shall  stand 
possessed  of  and  interested  in  the  said  sum  of  3Z70L  Three 
per  cent.  Consolidated  Bank  Annuities,  upon  trust  to 
accumulate  the  dividends  thereof  until  a  minister  shall  be 
appointed  to  the  said  church ;  and  then,  and  from  thence- 
forth to  pfty  the  dividends  of  the  said  accumulated  fund, 
when  and  as  sutfh  dividends  shall  accruiel,  unto  the  minister 
for  thte  time  being  of  the  said  cliurch,  or  at  his  request  to 
authorfjse  and  empower  him  to  receive  the  same,  so  long  as 
he  diall  continue  the  minister  thereof,  with  a  proportionate 
part  thereof  for  the  time  which  may  have  elapsed  between 
the  last  half-yearly  day  of  payment  thereof,  and  the  day 
bf  bis  resignjEition  or  death ;  and  on  the  nomination  and 
appointment  of  any  new  or  succeeding  minister,  to  pay  the 
dividends  to  hiiofi  during  the  term  of  his  incumbency, 
tbgether  with  any  dividends  which  may  have  accrued  due 
between  the  day  of  the  death,  or  resignation  of  his  pre- 
decessor, and  the  day  of  his  own  appointment     And  for 

XX  2 
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1859.  ^^^  purpose  of  proTidiDg  a  fund  for  the  repair  of  the  said 
*^^"^  churchy  in  case  I  shall  not  have  provided  one  in  my  lifetime* 
William  I  give  unto  the  trustees  or  trustee  for  the  time  being  of  my 
will  such  a  sum  in  the  Three  per  cent  Consolidated  Annui- 
ties as  at  the  market  price  thereof  at  the  time  of  providing 
the  said  fund  shall  be  equal  in  amount  to  52.  sterling  of 
eveiy  lOOL  sterling  of  the  original  cost  of  the  erecting  and 
fitting  op  the  said  church.  And  I  direct  that  my  said 
trustees  or  trustee  shall  either  retain  the  same  in  their,  or 
his  names,  or  name,  upon  the  trusts,  and  for  the  purposes 
hereinafter  expressed,  or  at  their,  or  his  discretion,  either 
immediately  upon  my  decease,  or  at  any  time  thereafter, 
transfer  the  same  into  the  Incorporated  Society  for  Promo- 
ting the  Enlaigement,  Building  and  Repairing  of  Churches 
and  Chapels,  to  be  by  them  applied  in,  or  towards  the  keep- 
ing the  said  church  in  repair,  in  case  the  said  society  shall 
be  willing  to  undertake  the  trusts  thereof;  or,  if  my  said 
trustees  or  trustee  shall  think  proper  so  to  do,  to  transfer 
the  same  into  the  names  of  three  persons  hereinafter  men- 
tioned, that  is  to  say,  the  incumbent,  or  minister  for  the 
time  being  of  the  said  intended  new  church,  the  vicar  for 
the  time  being  of  the  parish  church  of  Kirkland  aforesaid* 
and  the  incumbent,  or  minister  for  the  time  being  of  the 
church  or  chapel  of  Culgairth,  in  the  said  parish  of  Kirk- 
land, to  be  held  by  such  three  persons  and  their  successois, 
the  ministers  for  the  time  being  of  the  said  respective 
churches,  upon  the  trusts  hereinafter  declared.  And  I 
direct  that  the  trustees  or  trustee  for  the  time  being  of  my 
will,  in  case,  and  so  long  as  the  said  sum  of  Three  per  cent 
Consolidated  Bank  Annuities  shall  be  retained  by  them  in 
their,  or  his  own  names,  or  name ;  and  in  like  manner  the 
ministers  for  the  time  being  of  the  said  respective  churches, 
in  case  the  said  bank  annuities  shall  be  transferred  into 
their  names,  shall  stand  possessed  of,  and  interested  in  the 
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said  sum  of  Three  per  cent  Consolidated  Bank  Anouities,       1859. 
upon  trust  to  lay  out  and  apply  the  dividends  thereof  in,      '^^n^ 
or  towards  the  repairing  and  keeping  the  said  church  in      William 
substantial  and  necessary  repair,  and  to  accumulate  the 
unapplied  dividends  by  investing  the  same  in  the  funds,  but 
the  whole  of  such  accumulation  shall  be  liable  to  be  applied 
and  paid  from  time  to  time,  when  and  as  it  shall  be  neces- 
sary to  have  recourse  thereto,  for  the  same  purposes  and  in 
the  same  manner  as  the  dividends  arising  from  the  said 
original  fund." 

8.  By  the  same  codicil  the  said  W.  Parker  devised  the 
perpetual  right  of  nominating  a  minister  to  the  intended 
new  church,  to  certain  persons,  upon  the  same  trusts  as  were 
by  his  will  declared  concerning  his  estate  called  Skirwith 
Abbey  Estate. 

9.  After  the  death  of  the  said  W.  Parker,  I  and  my 
co-executors  entered  into  a  contract  for  the  erection  of  the 
said  church  and  parsonage-house,  for  the  sum  of  2893/.,  and 
the  same  are  now  in  the  course  of  erection,  and  in  my 
opinion  the  entire  cost  thereof  when  completed,  together 
with  the  repair  fund,  will  amount  to  about  3000/. 

Bomll  and  P,  Thompson  now  shewed  cause. — First,  the 
sums  directed  by  the  testator  to  be  'kpplied  to  the  building 
of  the  church  and  parsonage-house,  and  the  endowment 
and  repair  of  the  church,  are  not  subject  to  legacy  duty. 
The  Acts  relating  to  legacy  duty  are  the  36  Geo.  3,  c.  52, 
and  the  55  Geo.  3,  c.  184,  Schedule,  Part  3,  tit.  ^  Legacy." 
The  latter  imposes  a  duty  on  *'  every  legacy,  specific  or 
pecuniary,  or  of  any  other  description,  of  the  amount  or 
value  of  20il  or  upwards,"  &c.,  and  the  duty  varies  accord- 
ing to  the  degree  of  relationship  between  the  testator  and 
the  legatee.  It  was  never  intended  that  a  person  should 
pay  legacy  duty  unless  he  became  beneficially  interested 
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1859.  in  the  li^^acy.  If  %  legacy  be  given  to  trustees  in  trust  for 
^^^  a  third  person,  the  duty  is  chargeable  according  to  the 
William  degree  of  relatioDship  to  the  testator  of  the  person  so  bene- 
ficially interested,  and  not  of  tl^e  tnisteea  There  mast, 
however,  be  some  person  to  be  benefited.  The  only  C8s^ 
which  militates  against  that  principle  is  in  r«  Fnmilm's 
Charity  (a).  There  the  testator  bequeathed  to  the  poor  of 
a  parish  50il  a  year,  to  be  laid  out  at  Cbristroas  in  bread, 
and  distributed  by  the  minister  and  churcbwardena  to  the 
most  needy  objects  of  the  parish;  and  Sir  L,  Shcuhaeff, 
V.  C,  held  that  legacy  duty  attached.  But  in  Ex  parte 
ffW^imon  (b),  where  there  was  a  bequest  of  a  residue  ia 
trust  to  divide  the  interest  among  poor  pious  persons,  male 
and  femide,  old  or  infirm,  in  sums  of  lOL  or  15t  as  the 
trustees  should  see  fit,  not  omitting  lai^ge  and  aick  families 
of  good  eharaeter,  this  Court  held  that  legacy  duty  wss 
not  payable ;  and  that  decision  was  afterwards  affirmed  in 
the  Court  of  Exchequer  Chamber :  The  Attorney  General 
V.  Nath  (c).  [Pollock,  C.  B. — It  proceeded  on  the  g^und 
that  no  one  received  a  legacy  of  the  amount  of  20i  b  not 
a  legacy  daty  of  lOL  per  eent  paid  upon  bequests  to  hos- 
pitals ?]  It  is :  and  the  reason  is  that  the  entire  control 
and  power  over  the  legacy  is  vested  in  the  govemois  of  the 
hospital,  and  therefore  they  are  considered  as  taking  the 
beneficial  interest  If,  in  this  case,  the  trustees  were  a 
body  associated  together  for  t)xe  purpose  ^f  popferripg  a 
spiritual  or  pecuniary  benefit  on  the  inhabitants  of  the 
parish,  and  the  testator  had  left  them  this  money  for  airry- 
ing  out  their  own  views,  the  case  woqld  have  fallen  within 
that  principle.  The  grounds  of  the  judgment  in  In  re 
Wilhineon  are  equally  applicable  to  this  case.  There  is  no 
person  who  takes  any  pecuniary  or  beneficial  interest  in 

(a)  3  Y.  &  J.  544.  (»)  1  C.  M.  &  R.  142. 

(c)  1  M.  &  W.  237. 
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this  legacy,  inasmuch  as  it  is  devoted  to  eocle^astical  pur-        1859. 
poses,  except  so  far  as  the  advowson  or  right  of  presentatioa      v^^^r**-^ 

M  A   KB 

may  be  the  subject  of  sale.    The  trustees  have  no  power      William 
to  apply  the  money  in  any  other  way  than  in  carrying  into 
effect  the  agreement  entered  into  by  the  testator  with  the 
patron  and  ordinary.     [Martin,   B. — In  re   Griffiths  {a) 
seems  to  be  conclusive.]     The  duty  ought  not  to  be  im- 

k  posed  by  a  strained  construction  of  the  acts  of  parliament, 

bat  only  by  clear  and  unambiguons  words,  and  the  esta- 
blished principle  is  that,  unless  there  is  a  beneficial  interest, 
no  duty  is  payable.     [Pollock^  C.  B. — Suppose  a  person  . 
left  10,0002.  to  gild  the  dome  of  St.  Pauls,  would  that  be 
liable  to  legacy  duty  ?]    It  would  not ;  for  no  one  would 

I  take  any  beneficial  interest  in  the  legacy*     The  real  effect 

of  this  transaction  is,  that  the  testator  provided  land  and 
money  for  the  purchase  of  an  advowson  or  right  of  pre- 
sentation, and  the  duty  should  have  beed  assessed  on  its 
value  under  the  24th  section  of  the  Succession  Duty  Act, 
1853.  [MartiH,  B. — po  you  mean  that,  if  a  person  leaves 
10,000£  in  trust  to  buy  an  estate,  the  duty  is  to  be  chaiged 
upon  the  land  and  not  upon  the  money  ?]  That  is  provided 
for  by  thlB  30th  section  of  the  Succession  Duty  Act,  1653. 
[The  SoUdtor  General  referred  to  the  19th  section  of  the 
36  Geo.  3,  c.  52.]  The  6th  section  of  the  36  Geo.  3,  c^  54, 
shews  that  there  must  be  a  benefit  to  some  person.  [A/- 
lock,  C.  B« — ^There  may  be  a  eaae  in  which  a  leg^y  is  not 
beneficial  to  anybody,  still  I  think  it  would  be  liable  to 
duty.  For  instance,  suppose  a  legacy  of  10,000/.  to  A.  B. 
to  purchase  a  celebrated  picture  for  the  National  Gallery, 
or,  as  I  before  said,  to  gild  the  dome  of  St  Paul's,  or 
improve  a  public  wdk  by  laying  down  pavement  instead  of 
gravel,  in  such  and  the  like  cases  I  think  that  legacy  duty 
would  be  payable.    Martin,  B. — The  gilding  of  the  dome 

(a)  14  M.  &  W.  510. 
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1869.        of  St  Paul's  would  not  be  beneficial  to  anybody  but  the 
^^"^      workmen  employed  to  do  it.]     In  the  case  of  The  Attannq 
Vjm^      G«i««/  v.  Fitzgerald  (a),  where  the  testator  gave  hb  resi- 
duary estate  to  his  executors,  '*  to  be  by  them  appropriated 
to  the  education  of  the  children  of  the  poor  in  Ireland, 
principally  those  in  and  about  the  city  of  Limerick,**  Sir 
L.  Shadwell,  V.  C,  held  that  legacy  duty  was  payable; 
but  his  judgment  proceeded  on  the  ground  that  it  was  a 
gift  for  the  benefit  of  some  portion  of  the  human  race,  and 
was  therefore  assessable  as  a  legacy  for  the  benefit  of  per- 
sons, strangers  in  blood  to  the  deceased;  and  moreover  it 
was  so  given  that  it  did  not  fall  within  the  11th  section  of 
the  36  Gea  3,  c.  52,  or  within  the  reasoning  of  the  Judges 
in  In  re  Wilkinson.     Id  In  re  GriffUhi  (b),  where  there  was 
a  bequest  of  a  sum  of  money  to  trustees  to  apply  the 
dividends  in  establishing  and  supporting  a  school,   the 
judgment  of  Parke,  B.,  proceeded  on  the  ground  that  the 
case  was  the  same  as  if  the  money  had  been  bequeathed 
to  the  trustees  of  an  existing  school^  who  have  been  consi- 
dered as  taking  a  beneficial  interest.     Here  the  trustees 
merely  lay  out  the  money  in  the  purchase  of  a  right  of 
presentation.     [fFateanf  B. — The  gift  is  beneficial  in  pro- 
viding a  church  for  the  district  and  saving  the  inhabitants 
the  expense  of  building  one  or  of  enlarging  the  parish 
church.]     That  benefit  does  not  arise  from  the  gift  alone, 
but  also  from  the  bargain  between  the  ordinary,  the  patron 
and  the  testator. — They  also  referred  to  the  27th  and  28tb 
sections  of  the  36  Geo.  3,  c.  62. 

Secondly,  the  bequest  does  not  &11  within  the  16th 
section  of  the  Succession  Duty  Act,  1853,  as  property 
*' subject  to  a  trust  for  charitable  or  public  purposes."  It 
is  a  gift  in  fulfilment  of  the  agreement  and  for  the  purpose 
of  obtaining  the  right  of  presentation.  Where  property  is 
(a)  13  Sim.  83.  (ft)  14  M.  &  W.  510. 
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left  for  charitable  or  public  purpoees  the  trustees  are  em-  1869. 
powered  to  raise  the  duty  on  the  security  of  the  property ;  *^^~^^ 
but  in  this  case  they  cannot,  for  the  property  is  devoted  to  Wiiaiam 
ecclesiastical  purposes  for  ever.  The  executors  are  bound 
to  expend,  in  building  and  endowing  the  church,  the  whole 
amount  given  by  the  testator;  but  if  duty  is  chai^geable 
they  must  raise  it  from  the  residue,  so  that  the  burthen 
will  fall  on  the  residuary  legatee,  who  ought  not  to  bear  it 
Moreover,  this  property  will  be  doubly  taxed,  inasmuch  as, 
if  the  right  of  presentation  is  sold,  duty  most  be  paid  on 
the  purchase  money.  [Martin,  B. — ^The  right  of  presents* 
tion  is  a  new  species  of  property  arising  out  of  the  church : 
it  is  essentially  different  from  the  property  in  the  church 
itself.]  Under  the  20th  and  21st  sections  of  the  Succession 
Duty  Act  duty  is  only  payable  when  the  party  comes  into 
possession  and  is  in  the  actual  enjoyment  of  the  property. 

The  SoUcUor  General  and  Beavan  appeared  in  support  of 
the  rule,  but  were  not  called  upon  to  ai^gue. 

Pollock,  C.  B. — The  question  is,  whether  certain  sums 
of  money,  directed  by  the  testator  to  be  laid  out  in  build- 
ing, endowing  and  maintaining  a  church,  are  liable  to 
legacy  duty.  I  am  of  opinion  that  they  are.  The  money 
is  not  given  in  discharge  of  any  obligation  binding  the 
testator  or  his  estate,  but  there  is  merely  a  direction  that 
it  shall  be  laid  out  in  that  particular  way ;  and  it  appears 
to  me  that,  according  to  the  words  of  the  Legacy  Duty 
Acts  and  the  construction  which  they  have  received  in 
previous  decisions,  we  are  bound  by  authority  to  hold  that 
the  funds  in  question  are  liable  to  legacy  duty.  Mr.  Bavill 
founded  his  argument  chiefly  on  the  case  of  In  re  fFilkmr 
son  (a),  decided  in  this  Court,  and  afterwards  confirmed  in 

(a)  1  C.  M.  &  R.  142. 
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1859.        ^^  Coart  of  Exchequer  Chamber  in  The  Attorney  General 
^•p'"*-'      ▼.  Nash  (a\    The  decision  of  diis  Court  undoubtedly  pro- 
William     ceeded  on  the  gronnd  that  uldjaately  the  money  wottld  be 
applied  in  giving  to  each  of  several  persons,  at  the  pleasure 
of  the  trustees,  a  sum  of  money  vnder  2<M. ;  and  the  deci* 
sion  of  the  Court  of  Exchequer  Chamber  appears  to  have 
proceeded  on  the  same  ground.     The  reference  by  Lord 
DenmaUf  in  delivering  the  judgment  of  that  Courts  to  the 
Uth  section  of  the  36  Geo.  3,  c.  52,  seems  to  me  to  make 
that  dear,  and  but  for  that  decision,  founded  as  it  is  upon 
that'  section,  I  should  not  have  thought  it  neceflsary  to 
occupy  time  in  explaining  why  I  am  prepared  to  give 
judgment  for  the   Crown.     The   11th  section  provides, 
**  that  if  any  benefit  shall  be  given  by  any  will  or  testa- 
mentary instrument,  in  soch  terms  that  the  amount  or 
value  of  soch  benefit  can  only  be  ascertained  from  time  to 
time  by  the  actual  application  for  that  purpose  of  the  fiind 
allotted  for  such  purpose  or  made  chaigeable  therewith^  or 
if  the  amount  or  value  of  any  benefit  given  by  any  will  or 
testamentary  instrument  cannot,  by  reason  of  the  form  and 
manner  of  the  gift,  be  so  ascertained  that  the  doty  can  be 
chaiged  thereon  under  any  other  of  the  directions  herein 
contained,  then  and  in  every  such  case  such  duty  shall  be 
chsiged  upon  the  several  sums  of  money  or  efiects  which 
shall  be  applied  finom  time  to  time  for  the  purposes  directed 
by  the  will  or  testamentary  instrument  as  separate  and  dis- 
tinct legacies  or  bequests,  and  shall  be  paid  oiit  of  the  fond 
applicable  for  such  purposes,  or  charged  with  answering 
the  same."    It  is  diflScult  to  say  that  the  llth  section  does 
not  afford  strong  reason  for  the  judgment  of  this  Court  in 
In  re  Wilkinson ;  at  the  same  time,  it  seems  to  me  that  it 
would  have  been  competent  to  the  Court  to  have  decided 
the  other  way,  and  to  have  said  that  there  was  no  difficulty 

(«)  I  M.  &  W.  237. 
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in  ascertaining  the  doty,  for  a  large  sum  of  money  beiag  1869. 
left  to  trustees  for  the  piupose  of  being  applied  in  a  parti*  ^T"''^^ 
cular  manner,  and  for  the  benefit  of  penons  strangers  in  ^^^^^ 
Uood  to  the  testator,  102.  per  cent,  must  be  deducted  fram 
that  amount.  In  a  yeiy  elabwate  judgment  Baron  Parke 
came  to  the  conclusion  that  the  persons  intended  to  be 
bene£ted  were  the  poor  people,  and  that,  as  they  ne^er 
woald  receive  so  mudi  as  2QL  each,  no  legacy  duty  was 
chaigeaUe  upon  dieir  portions,  and  as  the  whole  fimd 
would  be  exhausted  by  the  distribution  amongst  such  per*- 
sons  no  legacy  duty  whatever  was  payable.  Lord  Denma$if 
in  bis  judgment  in  the  Exchequer  Chamber,  remarks  that 
the  11th  section  of  the  36  Grea  3,  c.  52,  was  not  brought 
tinder  the  notice  of  the  Vice  Chanoellor  m  Inre  PranUitCg 
Charity.  The  practice  of  charging  the  duty  on  bequests 
to  charitable  corporations  or  societies  was  not  questioned. 
Where  money  is  bequeathed  to  an  hospital,  the  practice 
has  been  universal  for  the  Crown  to  claim  the  duty  of  lOZ 
per  cent.,  and  that  daim  has  always  been  acquiesced  in. 
Zt  may  be  said  that  no  one  receives  any  pecuniary  benefit 
from  being  admitted  into  an  hospital,  but  nevertheless  there 
is  a  beneficial  interest  in  respect  of  which  the  executors 
are  bound  to  pay  legacy  duty.  In  the  snhsequeot  ease  of 
In  re  Griffiths  (a)  it  appears  to  me  that  Baron  Parke 
mtber  doubts  the  correctness  of  his  decision  in  In  re  JVU^ 
Usueni  and  he  cjqpressly  says  that  the  sufajeet  has  undo** 
gone  further  consideration  by  the  Vice  Chancellor  in  die 
ease  of  The  AUomey  General  v.  Fitzgerald  (6).  There  the 
Vice  Chancellor  upheld  his  former  opinion^  and  in  the 
case  of  In  re  Griffiihe  Baron  Parke  adopted  the  prin- 
ciple that  where  money  is  bequeathed  for  some  public 
purpose,  either  to  the  committee  of  a  charity,  or  the  per*- 
sons  administering  it,  or  to  trustees,  in  order  that  it  may 
(o)  UM.&W.510.  (6)  IS  Sim.  as. 
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1869.       ^  applied  to  mich  purpose,  it  must  be  «>nndered  as  a 
"^ — '      legacy  for  the  benefit  of  strangers  in  blood  to  the  testator, 
WiLLUM     and  liable  to  the  duty  of  10/.  per  cent    That  appears  to 
me  the  true  state  of  the  kw  on  this  subject.     It  has  been 
suggested  that  a  legacy  may  possibly  be  beneficial  to  no 
one ;  but,  if  so,  I  doubt  whether  the  executors  would  be 
bound  to  carry  into  elFect  the  directions  of  the  testator.    It 
may  therefore  be  laid  down  as  a  general  rule,  that  where 
money  is  bequeathed,  whether  to  those  who  administer  a 
charity,  or  who  administer  funds  for  any  public  purpose, 
ecclesiastical  or  otherwise,  it  is  subject  to  a  legacy  duty  of 
10/.  per  cent,  inasmuch  as  it  is  to  be  considered  a  legacy 
for  the  benefit  of  persons  strangers  in  blood  to  the  testator. 
For  these  reasons  I  think  that  in  this  case  the  Crown  is 
entitled  to  legacy  duty. 

Martin,  B. — I  am  of  the  same  opinion.    The  question 
for  our  determination  is,  whether  the  direction   in   the 
codicil  of  the  testator,  to  apply  a  certain  part  of  his  per- 
sonal estate  in  building  a  church  and  parsonage  and  creating 
an  endowment,  renders  that  portion  of  his  estate  chargeable 
with  legacy  duty.   If  this  had  been  a  new  question  I  should 
have  thought  it  very  aiig^able,  but  it  has  been  decided  for 
many  years  that  such  a  g^ft  is  chargeable;  and  I  find  it 
stated  by  Vice  Chancellor  ShadtoeU  that  there  had  been, 
by  the  general  assent  of  mankind,  a  construction  put  upon 
these  statutes  so  as  to  charge  such  bequests  with  doty. 
Therefore  I  consider  the  matter  settled.  In  In  re  WUkauan 
it  was  said  by  Parhe^  B.,  that  there  must  be  some  person 
who  derives  a  benefit  from  the  bequest     Here  the  persons 
who  would  derive  a  benefit  from  the  first  sum,  that  is,  the 
money  to  be  expended  in  building  the  church,  would  be 
the  inhabitants  of  the  district  where  it  is  erected.     As  to 
the  second  sum,  the  3370il  \6s.  2d.  consols,  there  is  an 
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obvious  party  to  be  benefited,  viz.  the  clergyman  who  is  to        1859. 

receive  the  proceeds  of  it  for  his  income.     If  any  benefit  is      ^T^''^^ 

required  that  is  as  direct- a  benefit  as  can  be;,  but  it  seems      William 

Parksb. 
to  me  that  when  it  has  been  decided  that  a  bequest  of 

money  for  the  purpose  of  establishing  a  school  in  Limerick, 
and  another  bequest  of  stock  for  the  instruction  of  twenty 
boys  at  Newtown,  are  liable  to  legacy  duty,  it  cannot  be 
said  that  duty  is  not  payable  in  this  case.  In  my  opinion 
there  is  no  distinction  between  a  bequest  of  money  for  the 
erection  of  a  church  and  a  bequest  of  money  for  the  in- 
struction of  poor  children — the  one  is  to  promote  religion, 
the  other  education.  Therefore  I  think  that  these  sums  are 
clearly  liable  to  legacy  duty. 

This  is  the  conclusion  to  which  I  should  have  arrived  if 
the  Succession  Duty  Act  had  not  passed ;  but  nothing  can 
be  plainer  than  the  language  of  that  Act  It  begins  by 
defining  the  term  ''real  property;**  it  then  defines  the 
term  ''  personal  property,"*  and  it  then  proceeds  to  define 
the  term  **  property,**  which  is  to  ''  include  real  property 
and  personal  property.^  By  the  16th  section  it  is  enacted, 
that  where  ''property"  (that  is  real  or  personal  property) 
"  shall  become  subject  to  a  tnist  for  any  charitable  or  public 
purpose.*' — Now  perhaps  this  would  be  a  charitable  purpose, 
but  it  is  certainly  a  public  purpose,  viz.  to  erect  a  church 
to  which  the  public  would  have  a  right  to  go  and  receive 
religious  instruction,  and  for  the  support  of  a  minister 
to  oflSciate  in  that  church.  If  one  were  asked  what  a 
public  purpose  was,  the  first  instance  he  would  give 
would  probably  be,  "to  build  a  church  and  endow  it" 
The  16th  section  proceeds — "under  any  past  or  future 
disposition,**  it  shall  be  subject  to  "  a  duty  at  the  rate  of 
lOL  per  cent  upon  the  amount  or  principal  value  of  such 
property.**  I  have  no  doubt  that  section  was  enacted  for 
the  purpose  of  removing  any  difliculty  which  might  exist 
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1859.  by  reason  of  tbe  cases  which  have  been  referred  to,  where 
^^  '  this  Court  and  the  Court  of  Exchequer  Chamber  took  a 
William     somewhat  different  view  from  Vice  Chancellor  ShadtoelL 

It  was  argued  that  the  24th  section  of  the  Succession 
Doty  Act  shews  that  this  is  not  the  proper  mode  of  levying 
the  duty.     It  is  only  necessary  to  read  that  section  to  see 
that  it  has  not  the  slightest  application  to  this  matter.     It 
says,  '*a  successor  shall  not  be  chargeable  with  duty  in 
respect  of  any  advowson  or  church  patronage  comprised  in 
his  succession,  unless  the  same,  or  some  right  of  presenta- 
tion, or  some  other  interest  in  or  out  of  such  advowson  or 
church  patronage,  shall  be  disposed  of  by,  or  in  concert  with 
him  for  money •**  That  section  is  dealing  with  an  advowson 
pifoperly  so  called--«an  existing  thing.     A  portion  of  this 
money  was  to  be  applied  in  the  erection  of  a  church,  and 
another  portion  was  for  the  support  of  the  clergyman ;  but 
the  advowson  or  right  of  presentation  is  a  totally  difierent 
thing,  it  is  a  new  species  of  property  arising  from  the  right 
which  the  testator's  successor  would  have  to  appoint  the 
clergyman  to  this  church.    He  has  no  direct  interest  in  the 
money  expended  on  the  church,  nor  in  the  sum  for  the 
support  of  the  clergyman,  but  only  the  right  to  appoint 
For  these  reasons  I  am  of  opinion  that  the  Crown  is  entitled 
to  judgment. 

Watson,  B.--7I  am  of  the  same  opinion.  I  think  that 
the  case  comes  within  the  Legacy  Duty  Acts,  and,  in  the 
view  which  1  take,  it  is  unnecessary  to  refer  to  the  parti- 
cular expressions  used  in  them.  It  is  argued  that  these 
Acts  do  not  apply  unless  some  person  takes  a  beneficial  or 
pecuniary  interest  in  the  bequest.  There  is  nothing  in  the 
Acts  to  that  effect,  the  charge  is  a  general  charge  upon  alt 
legacies.  If  a  person  leaves  a  part  of  his  property  to  his 
children,  and  a  part  to  found  an  institution,  the  duty 
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equally  attaches  upon  the  money  left.    The  6th  section        1859. 
has  been  altogether  misconceived.     It  provides  for  the      ^^^     ^ 
mode  in  which  legacy  duty  is  to  be  charged.     Persons      William 
beneficially  interested  are  to  pay  it,  not  their  trustees.     No 
doubt  some  difficulty  has  arisen  from  the  decisions  on  the 
subject  and  the  expressions  used  in  them,  but  all  difficulty 
is  obviated  by  the  Succession  Duty  Act   That  Act  renders 
all  legacies  liable  to  duty  which  were  not  liable  under  the 
Legacy  Duty  ActSb     Whether  the  erection  of  a  church 
can  be  called  a  charitable  piurpose  or  not,  it  is  certainly  a 
public  purpose.    There  is  no  doubt  that  legacy  duty  is  pay- 
able under  one  Act  or  the  other.    I  think  that  it  is  payable 
under  the  Legacy  Duty  Act;  but,  if  not,  it  is  clearly  within 
the  Succession  Duty  Act. 

Role  absolute. 


Allaway  and  Another  v.  Wagstaff.  •/«««  W. 
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ECLARATION  upon  an  award,  made  by  John  Atkin-  By  *«  An  Aet 

for  regulatiiiff 

son,  Esq.,  deputy  gaveller  of  the  Forest  of  Dean,  dated  the  the  opening 
28th  of  May,  1858,  made  by  him  under  the  provisions  of  the  of  mines  uiS 
68lh  section  of  the  1  &  2  Vict.  c.  43,  being  «  An  Act  for  2w*of  D?i 

and  Hondred  of 
St.  Briavels,** 
1  Ac  3  Yiet.  e.  43,  s.  66»  it  is  enacted  that  every  free  miner  and  other  person  who  is  or  may  be 
entitled  to  any  gale,  pit,  level  or  work  within  any  enclosed  land  of  the  Hundred  of  St  Briavels, 
shall  be,  and  he  is  hereby  required  to  pay  to  the' owners  of  anj  such  enclosed  lands  full  and  fair 
compensation  for  any  surface  damsge  by  the  opening  or  sinking  of  any  sale,  pit,  level  or  work 
therein  or  thereon,  which  compensation  shall  be  ascertained  by  the  gaveller  or  deputy  ffaveller. 
The  plaintiff  being  the  owner  of  a  house  standing  on  an  open  common  within  the  Hundred,  but 
adjoining  on  one  side  a  yard  of  the  plaintiff  enclosed  by  a  wall,  the  defendant,  a  free  miner, 
in  working  his  gale,  got  the  coal  from  under  the  hoose,  in  oonsequenoe  of  which  a  subsidence 
took  place,  the  foundation  of  the  house  sank  and  the  walls  cracked. 

ffeUf  that  the  defendut  was  liable  to  an  action  for  ceasing  a  sabsidenoe  of  the  surface ;  but 
that  the  damage  so  done  to  the  plaintiff  *fe  house  was  not  **  surface  damage  '*  within  the  meaning 
of  the  68th  section,  and  that  the  deputy  gaveller  had  no  jurisdiction  to  award  compensation. 

Sembie,  that,  the  house  8tandin|^  on  uninclosed  land  of  the  Hundred  and  being  open  on  three 
sides,  was  not  "  inclosed  land  **  within  the  meaning  of  the  68th  section. 
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1869.  regulating,  the  opening  and  working  of  mines  and  qoarries 
2^^  in  the  Forest  of  Dean  and  Hundred  of  St  Briavels,  in  the 
county  of  Gloucester,**  to  recover  the  sum  of  60iL  awarded 
bj  him  to  the  plaintiffs  for  surface  damage  to  certain  land, 
mill-house,  and  premises  belonging  to  them  by  the  work- 
ing of  the  defendant's  colliery  under  the  mill-house  and 
premises  (a). 

Pleas. — First:  that  the  lands  mentioned  in  the  award 
were  not  enclosed  lands  within  the  meaning  of  the  statute. 
Secondly :  that  the  said  alleged  surface  damage  to  the  lands 
of  the  plaintiffs  was  not  done  or  occasioned  by  reason  or  by 
means  of  the  opening  or  working  of  the  said  gale  therein 
or  thereon,  and  that  the  said  gale  was  never  opened  or 
worked  in  or  on  the  said  lands  or  any  of  them  or  otherwise 
than  under  the  said  lands.  Thirdly:  that  the  plaintiflb 
were  not  entitled  to  compensation  for  the  said  surface 
damage,  according  to  the  said  statute;  and  that  John 
Atkinson  was  not  empowered  under  or  by  virtue  of  the 
said  statute  to  ascertain  or  determine  the  said  compensa- 
tion. Fourthly :  nnl  tiel  agard.  Fifthly :  setting  out  the 
award,  and  alleging  that  it  was  void. 

The  plaintiffs  took  issue  on  all  the  pleas. 

At  the  trial,  before  Channell,  B.,  at  the  Spring  Assizes 
at  Gloucester,  it  appeared  that  the  plaintiffs,  the  Cinder- 
ford  Iron  Company,  were  the  owners  of  a  mill-house,  in- 
habited by  a  miller,  and  premises,  situate  in  Abbotts  Wood 
in  Ruspidge  Common  in  the  Forest  of  Dean.  The  defend- 
ant, a  free  miner,  who  carried  on  business  as  the  Cinderford 
Bridge  Colliery  Company,  in  the  course  of  working  a  gale 
in  the  Forest,  got  the  coal  under  the  plaintiffs*  yard,  and  in 
front  of  their  mill-house,  the  effect  of  which  was  that  a 
subsidence  of  the  surfoce  took  place,  and  the  walls  of  the 

(a)  See  the  report  of  the  argument  on  the  demurrer  to  the  5th  plea, 
tmti,  p.  307. 


(]£• 
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plaintifiB'  house  cracked.  The  plaintifis  called  on  the  deputj 
gaveller  to  ascertain  the  amount  of  compensation  to  which 
they  were  entitled,  and  the  deputy  gaveller  ultimately  made  v. 

the  award  which  was  set  out  in  the  5th  plea  (see  aniif  p. 
309).  It  was  proved  that  the  whole  of  the  Forest  of  Dean 
is  within  the  Hundred  of  St.  Briavels ;  but  the  Hundred 
extends  beyond  the  limits  of  the  Forest  The  plaintifis' 
premises  are  in  the  Hundred  of  St.  Briavels,  and  within 
the  Forest  of  Dean ;  they  consisted  of  the  miller's  residence, 
a  yard  and  two  small  outbuildings.  The  fencing  does  not 
extend  round  the  house;  but  there  is  a  wall  round 
the  yard;  the  yard  adjoins  the  North  East  end  of  the 
house,  and  the  outbuildings  look  into  the  yard.  The 
Cinderford  Bridge  Colliery  is  on  Crown  land,  about  200 
yards  from  the  plaintifis'  house,  separated  from  it  by  the 
enclosed  lands  of  other  proprietors.  The  damage  in  re- 
spect of  which  the  award  was  made  consbted  of  fissures 
in  the  walls  of  the  house.  There  were  deep  cracks  in  the 
floor  of  the  kitchen,  so  that  a  stick  could  be  thrust  to  some 
depth  into  the  soil  between  the  stones.  The  plaintifls' 
house  had  been  built  in  1836. 

Upon  this  evidence  the  learned  Judge  directed  a  verdict 
to  be  entered  for  the  plaintifls,  reserving  leave  to  the  de- 
fendant to  move  to  enter  a  verdict  in  his  &vour. 

Henry  James,  in  Easter  Term,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  defendant  on  the  grounds  that  the 
deputy  gaveller  had  no  power  or  jurisdiction  to  make  the 
award  declared  upon ;  that  the  damage  sustained  by  the 
plaintifls  was  not  surface  damage  within  the  statute ;  that 
the  house,  &c.,  damaged  were  not  inclosed  lands,  and  were 
not  in  the  Hundred  of  St.  Briavels  but  within  the  Forest 
of  Dean ;  and  that  the  declaration  was  not  proved  by  the 
award. 

VOL.  IV.— N.  8.  T  Y  SXCH* 
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1869.  P^oa,  Seijt,  and  Fhiptan  shewed  cause  (a)  and  MamMtg 

]i^l^^      and  Henry  Jamn  were  heard  in  support  of  the  rule. 

Waowaw,  Cut^  adv.  vuU. 

The  judgment  of  the  Court  was  now  delhrered  by 

Watson,  B. — This  was  an  action  on  an  award,  made  by 
the  deputy  gaveller  of  the  Forest  of  Dean,  for  non-payment 
of  the  sum  awarded.    The  case  was  tried  at  the   last 
Gloucester  Assises  before  my  brother  ChamneU,  when  a 
Terdict  was  taken  for  the  plaintifis  with  liberty  to  the  de- 
fendant to  move  to  enter  a  nonsuit  or  a  verdict  for  the 
defendant     The  case  was  argued  before  us  this  Term. 
The  question  was  whether  the  deputy  gaveller  had  juria* 
diction    to    make  this  award.     The   plaintifis  were  the 
owners,  not  the  occupiers,  of  a  house  and  yard  standing  on 
uninclosed  land,  in  the  hundred  of  St.  Briavels,  in  the 
Forest  of  Dean.    The  defendant  was  a  free  miner  of  the 
Hundred,  and,  as  such,  occupied  and  worked  a  colliery  in 
the  Forest  of  Dean,  and  in  the  course  of  working  he  worked 
out  the  coal  which  belonged  to  him,  by  outstroke,  to  and 
under  the  plaintifis*  house  and  premises,  and  thereby  left 
them  without  supports.     The  plaintifis'  house  and  land 
under  it  were  cracked  and  injured  by  the  subsidence  of  the 
soiL  The  plaintifla  called  in  the  deputy  gaveller,  who  made 
an  award  of  the  amount  sought  to  be  recovered. 

The  objection  raised  by  the  defendant  was  that  the 
award  was  void,  as  not  within  the  powers  of  the  deputy 
gaveller.  This  turns  on  the  true  meaning  of  the  act  of 
parliament  1  &  2  Vict  c.  43,  entided  **  An  Act  for  regu- 
lating the  opening  and  working  of  mines  and  quarries  in 

(a)  Mkj  31.  Before  PoHoehy  C.  B^  3iarH%  B^  WaUan,  B.,  ttid 
ChanneU,  B. 
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the  Forest  of  Dean  and  the  Hundred  of  St  Briavels  in  the 
county  of  Gloucester" (a).  The  68th  section  is  the  clause 
on  which  this  question  turns,  by  which  it  is  enacted,  '*  That 
every  free  miner  and  other  person  who  is  or  may  be  en- 


1859. 


Allawat 

V. 

Waostafv. 


(a)  The  learned  Judge  then 
went  through  the  seTeral  prori- 
sions  of  the  Act,  as  follows : — 

The  Act  recites  that  the  Queen, 
in  right  of  her  Crown,  is  seised  of 
the  soil  of  the  Forest  of  Dean,  and 
of  all  mines  and  minerals  within  or 
under  the  Forest,  subject  to  cer- 
tain alleged  rights  of  common  and 
other  rights  claimed  in  or  orer 
the  same  or  some  part  .thereof; 
and  is  also  seised  of  divers  inclo- 
sures  within  and  upon  the  Forest, 
freed  and  discharged  from  all 
claims  so  long  as  thej  remain  so 
inclosed.  And  in  addition  to  the 
mines  and  minerals  within  or 
under  the  Forest,  her  Majesty  is, 
or  ckanu  to  be  uiied  of  all  other 
ndnee  and  mmeraU  which  are  wUhin 
or  under  any  part  of  the  Hvmdred 
of  St,  BHaeeUy  except  such  mines 
as  have  been  granted  by  the  Crown 
and  still  remain  not  re-conyeyed. 
And  that  certain  privileges  were 
claimed  by  certain  persons  in  the 
Hundred  of  St.  Briavels,  calling 
themselves  free  miners,  to  open 
mines  and  quarries  in  the  open 
lands  of  the  Forest ;  and  also  to 
open  mines  in  all  lands  within 
the  said  Hundred  of  St.  Briavels 
(except  in  churchyards,  gardens 
and  orchards,  and  in  such  inclo- 
snrea  as  have  been  made  by  the 
Crown,  under  20  Car.  3,  c.  3,  and 
46  Geo.  9,  c  72,  and  except  in 
lands  within  or  under  which  the 
mines  and  minerals  have  been 
granted  to  any  subjeet),  and  to 
work  the  mines  and  quarries  ac- 


cording to  certain  alleged  cus- 
toms:   And   that   the   customs 
were  undefined  and  that  it  was 
expedient  to  amend  the  same,  and 
to  enable  the  free  miners  to  get 
the  deep  coal ;  and  that  difficul- 
ties had  arisen  as  to  ascertaining 
and  collecting  the  share   dues, 
rents  and  royalties    payable  to 
her  Majesty,  and  that  disputes 
had  arisen  between  free  miners 
and  others  touching  the  working 
of  the  mines:   And  that  there 
were  officers  called  the  gaveller 
and    deputy   gaveller:    It   was 
enacted  that  for  these  purposes 
certain  Connnissioners  should  be 
appointed.  Sections  1  to  12  regu- 
late the  appointment,  oath  and 
meetings  of  the  Commissioners. 
Section  13  vests    the  office   of 
gaveller   in   the  First  Commis- 
sioner of  the  Woods  and  Forests. 
By  section  14,  free  miners  are 
persons  who  are  inhabitants  of 
St.  Briavels,  who  have  worked  a 
year  and  a  day  in  mining.    Sec- 
tion 15  contains  a  similar  provi- 
sion as  to  quarrymen.    By  sec- 
tion 16,  the  gaveller  or  deputy 
gaveller  is  to  make  a  register  of 
iVee  miners.    The  fc^wing  sec* 
tions  to  22  are  for  the  regulation 
of  free  miners,  and  of  appeals  from 
the  decisions  of  the  gaveller  or  de* 
pttty  gavellw.  Section  28.  Galea 
te  be  granted  to  free  miners,  who 
may  sell,  assign  or  dispose  of  the 
same.  Section  24.  Commissioners 
to  make  an  award  and  to  set  out 
gales.  Section  29.  Commissioners 
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1859.        titled  to  any  gale,  pit,  level  or  work  within  any  inclosed 

^^^^       land  of  the  Hundred,  shall,  and  he  is  hereby  required,  to 

^    V.  pay  to  the  owner  of  any  such  inclosed  lands  a  full  and  fiur 

Waostapf.  .        . 

compensation  in  money  for  any  surface  damage  **  by  **  the 

opening  or  working  any  gale,  pit,  level  or  work  therein 
or  thereon,  which  compensation  shall  be  ascertained  and 
determined*'  by  the  Commissioners  till  making  the  award, 
and  by  the  gaveller  or  deputy  gaveller  afker  making  the 
award ;  the  compensation  to  be  paid  within  ten  daya  after 
making  the  award.  No  person  to  proceed  in  the  opening 
or  working  of  any  gale  till  compensation  for  surface  damage 
is  paid.  By  section  69,  no  steam  engine  or  dwelling  house 
is  to  be  erected  in  the  inclosed  land  of  the  Hundred  with- 
out consent  of  the  owner. 

It  was  argued,  on  behalf  of  the  plaintifis,  first,  that  the 
place  was  within  the  jurisdiction  of  the  deputy  gaveller. 
We  think  it  is  within  the  Hundred  of  St.  Briavels,  and 
therefore  it  is  within  the  limit  of  the  jurisdiction  of  the 
deputy  gaveller.  Indeed,  the  defendant,  whatever  he  did 
at  the  trial,  did  not,  as  we  understood,  contend  to  the 
contrary  in  the  course  of  the  ai^ument 

to  make  rules  how  gales  are  to  be  UDder  inclosed  lands  of  the  Qaeen 

worked,  and  breach  of  rules  to  — not  to  prevent  free  miners  from 

work  a  forfeiture.    Section  31.  working  gale  under  such  inclosed 

Afler  award    made   customs  to  lands,  so  as  no  damage  be  done  to 

cease.     Sections   41    to   46    are  such  inclosed  lands  or  the  fences, 

clauses  respecting  the  settlement  or  trees.    Section  66,  Air  shafts 

of  rent  to.  be  made  bj  Commis-  may  be  granted  and  sunk  in  the 

sioners.    Section  47.  /»  case  of  Queen's  inclosures.    Section  66. 

difference  as  to  rewt^  the  dtejnUe  CommeeUmere  may  hear  and  deter  * 

to  he  eettied  by  an  arbiirator  to  he  mine  queMnu  reepeeUng  thework- 

appointed  by  the  gaveller  or  deputy  ing  and  extent  o/galee—mnpowered 


gaveller.    Section  48.    The  arbi"      to  hear  evidence  and  admimeter  an 
trator  to  have  power  to  examine     oa^.    Section  67.    One  half  of 


witneeeee  and  adminitter  an  oath,  galeage  rent  in  the  Hundred  in 

Section  52  provides  for  the  re-  future  to  be  paid  to  owner  of 

ooverj  of  the  money  awarded,  inclosed  land.    In  case  of  dispute, 

Sections  5S  to  63  regulate  the  to  be  decided  by  arbitrator  ap- 

grant  and  assignment  of  gales,  pointed  by  the  gaveller  or  deputy 

Section  64.  No  gale  to  be  granted  gaveller. 
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But  it  was  conteuded,  on  the  part  of  the  defendant:       1859. 
firet,  that  this  house  and  yard,  standing  on  unindosed  land     ^^^^ 
of  the  Hundred  and  open  on  three  sides  to  it.  was  not  9. 

'^  ,  Waobtaff. 

inclosed  land  within  the  meaning  of  the  68th  section  of 
the  Act.  Secondly,  that  this  damage  arising  to  the  house  * 
and  land  by  sinking,  caused  by  improper  working,  was  not 
within  the  meaning  of  the  68th  section  of  the  Act,  and 
that  the  injury  was  not  surface  damage  but  permanent 
damage  to  the  house  and  land.  No  doubt,  a  house  is  in- 
closed land  in  one  sense,  but  it  is  difficult  to  say  that  it  is 
so  within  the  meaning  of  this  Act,  which  gives  power  to 
open  mines  and  work  the  minerals  on  such  land.. 

But,  without  putting  our  decision  on  this  point,  it  is 
sufficient  to  say  that  this  matter  was  not  within  the  juris- 
diction of  the  deputy  gaveller.  The  free  miners  have  the 
power  to  open  mines  within  the  Hundred,  and  work  mines 
And  quarries  therein ;  that  is  to  say,  to  sink  shafts,  raise  the 
minerals,  make  heaps  and  roads,  and  do  all  other  acts  to  work 
mines  and  quarries  on  the  land  (except  erecting  steam  engines 
and  dwelling  houses  without  leave  of  the  owner).  This 
working  the  miners  may  lawfully  do.  There  is  no  provision 
in  the  act  of  parliament  to  enable  the  free  miners  to  leave 
the  soil  without  support  so  as  to  cause  a  subsidence,  nor  is 
there  any  clause  from  which  such  a  licence  can  be  inferred. 
It  follows  that  a  free  miner,  whether  working  the  coals  under 
inclosed  land  from  shafts  sunk  therein,  or  by  outstroke  from 
other  land,  and  causing  a  subsidence,  to  the  damage  of 
the  owner  of  the  land,  would  be  liable  to  an  action :  Hum- 
phriet  v.  Brogden  (a).  We  think  that  the  68th  section  is 
confined  to  the  assessment  of  compensation  for  the  damage 
done  to  the  surface,  and  sinking  shafts  and  making  roads, 
&c.  on  the  surface,  in  exercise  of  the  powers  granted,  and 
not  to  enable  the  gaveller  to  try  the  question  whether  the 
defendant  by  his  acts  is  liable  to  pay  damages,  and  then  to 

(a)  12  Q.  B.  739. 
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0. 
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1869.  awaxd,  fint,  the  damage  done  to  the  tenant,  and,  secondly, 
AuawAT  ^®  damage  done  to  the  reversioner,  which  is,  in  fkct,  trying 
the  cause.  No  power  is  given  to  summon  witnesses  or  to 
administer  an  oath.  Contrasting  that  provision  with  the 
sections  above  referred  to,  where  the  Commissionera  and 
the  arbitrator  to  be  appointed  by  the  gaveller  in  certain 
cases  have  the  power  to  examine  witnesses  and  administer 
an  oath,  it  would  appear  that  he  has  not  the  means  of 
inquiring  into  and  deciding  such  a  question. 

The  surfeoe  damage,  on  the  other  hand,  that  i^  injury 
to  crops  or  destruction  of  grass,  is  a  mere  matter  of  ocular 
observation  and  computation.    The  computation  can  be 
made  and  the  amount  of  damage  ascertained  and  deter- 
mined by  the  view  of  the  gaveller.    Sur&ce  damage,  again, 
must  mean  damage  to  the  surface.    The  expression  **  suj> 
&ce  damage^  is  a  term  well  known  in  the  north  of  England 
in  the  Colliery  districts,  it  is  damage  to  the  crops  by  using 
the  surface,  or  by  the  smoke  coming  from  the  colliery 
works,  or  pit  heaps,  in  respect  of  which  compensation  is 
payable  under  leases,  or  reservations  of  coal,  or  where  lords 
work  coal  by  custom  under  copyhold  lands.    It  is  difficult 
to  say  that  the  injury  to  the  foundations  of  a  house  extend- 
ing to  the  walls  and  roof  of  the  house,  or  the  subsidence 
of  the  soil  partially  or  wholly  destroying  the  future  fertility 
of  the  soil,  is  a  sur&ce  damage :  it  may  be  damage  to  the 
house  and  land,  but  not  surface  damage.    Again,  the  clause 
in  this  same  section,  which  prevents  a  person  who  has 
neglected  or  refused  to  pay  the  compensation  awarded,  from 
continuing  his  working  until   the  compensation  is  paid, 
applies  more  to  the  case  of  damage  to  the  land,  by  working 
and  getting  the  coal  therein,  than  to  injury  by  reason  of 
leaving  the  land  without  support. 

The  decided  cases  seem  to  support  this  view.     Smart  v. 
Morton  (a),  where  the  owner  of  laud  and  coal  conveyed 

(a)  5  E.  &  B.  30. 
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the  land,  with  resenration  of  the  coal  and  power  to  get  and       i859. 
win  the  same,  with  a  covenant  that  if  the  covenantor  at      !^'  "^ 

Allawat 

any  time  should  sink,  dig  for,  work,  win  or  get  the  coal  in  •• 

any  part  of  the  premises,  he  should  pay  such  sum  of  money 
as  should  amount  to  treble  the  damages,  loss  or  prejudice 
which  the  covenantee  should  sustain  by  reason  of  such  dig- 
ging, working,  sinking  or  breaking  of  ground,  wayleave  or 
other  matter  or  thing  used  or  exercised  in  working  or  loading 
the  coal  there.  The  Court  of  Queen's  Bench  thought  that 
this  clause  extended  only  to  the  proper  working  the  coal 
on  the  land,  and  not  to  injury  by  reason  of  depriving  the 
plaintiff's  land  of  support  Lord  Campbell  there  says  :-— 
**  The  right  to  compensation  may  well  be  contemplated  as 
extending  only  to  injuries  which  may  arise  from  mining, 
the  mining  being  carried  on  in  such  a  manner  as  that  the 
surface  is  still  left  to  enjoy  a  suflBcient  support"*  Again,  the 
case  of  Harris  v.  Ryding  (a)  bears  strongly  on  this  point. 
There  a  person,  owner  of  land  and  coal,  conveyed  the  land, 
reserving  the  coal  and  right  to  win  and  get  the  coal,  making  a 
fidr  compensation  to  the  grantee  of  the  land  for  the  damage 
to  be  done  to  the  surface  of  the  said  premises  and  the  pas* 
ture  and  crops  growing  there;  the  Judges  expressed  an 
opinion  that  such  covenant  was  for  compensation  for  acts 
done  on  the  surface  of  the  land,  all  these  things  being 
authorised  by  the  deed,  and  did  not  extend  to  damages  by 
reason  of  the  improper  working  of  the  coals  and  injuring 
the  land  by  subsidence. 

lliese  decisions  are  very  strong  authorities  in  support  of 
our  judgment  It  is  true  the  decisions  there  turned  upon 
the  true  construction  of  the  respective  deeds,  but  the  section 
of  the  act  of  parliament  is  for  the  same  purpose  as  the  pro- 
visions in  those  two  deeds.  In  the  Act,  as  in  the  deeds, 
provision  is  made  for  compensation  to  persons  whose  land 

(a)  5  M.  &  W.  60. 
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1869.    ,  bad  been  injured  by  the  ezercitie  of  the  power  of  working. 
Allawat      ^^^  these  reasons  we  think  that  the  verdict  should  be  entered 
^    **  for  the  defendant,  and  therefore  the  rule  must  be  absolute. 

Rule  absolute. 


Am  14. 


By  indentore, 
dated  io  1822, 
B.,  in  con- 
tideimtion  of 
30/.,  ooDTeyod 
a  boase  to  C. 
aod  hit  heirs, 
to  the  use  of 
himself  for  life, 
with  remainder 
to  the  use  of 
N.  and  E.  (who 
were  overseen 
of  the  parish 
of  H),  their 
heirs  and 
assigns,  for 
ever;  and  it  was 
declared  that 
the  overseers 
paid  the  30L 
oat  of  parish 
monies,  and 
that  the  pre* 
nises  were 
conveyed  to 
them  w  trust 
to  permit  the 
same  to  be 
nsedasa  poor 
bouso  to  place 

Kupers  therein 
longinff  to 
the  parish 
of  H. :— He/rf, 
that  the  con- 
veyance was 
not  void  under 
the  statutes  of 
mortmain. 


BURNABY  V.    BaRSBT. 

X  HIS  was  an  action  of  ejectment  to  recover  possession  of 
a  cottage  and  orchard,  garden  and  premises,  at  Hungarton* 
in  the  county  of  Leicester. 

At  the  trial,  before  Lord  CampheU,  C.  J.,  at  the  Leicester 
Spring  Assizes,  it  appeared  that,  prior  to  1822,  the  pre- 
mises in  question  were   in  the   possession  of  one   John 
Barsby,  and  that  by  indentures  of  lease  and  release,  dated 
the  2nd  of  February,  1822,  made  between  the  said  John 
Barsby  and  Sarah  his  wife  of  the  first  part,  Francis  Nedham 
and  Geoi^e  Eaglesfield,  overseers  of  the  poor  of  the  parish 
of  Hungarton,  and  Samuel  Woodford,  churchwarden  of  the 
same  parish,  of  the  second  part,  and  William  Carver  of  the 
third  part;  reciting  that  the  said  F.  Nedham,  G.  Eaglesfield 
and  S,  Woodford  had  contracted  with  John  Barsby  for  the 
absolute  purchase  of  the  messuage  and  premises  therein  de- 
scribed, subject  to  the  estate  for  life  of  the  said  John  Barsby 
and  Sarah  his  wife ;  In  consideration  of  the  sum  of  ZOL  (the 
purchase  money)  to  John   Barsby  paid  by  F.  Nedham, 
G.  Eaglesfield  and  S.  Woodford,  and  of  5«.  by  Carver; 
The  said  John  Barsby  and  Sarah  his  wife,  granted,  bar- 
gained, sold,  released,  and  confirmed  to  Carver,  his  heirs 
and*  assigns,  the  messuage,  garden  and  premises,  to  hold 
the  same  to  the  use  and  behoof  of  the  said  John  Barsby 
and  Sarah  his  wife  for  and  during  the  term  of  their  natural 
lives,  subject  to  the  proviso  thereinafter  contained;  and 
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from  aad  immediately  after  the  decease  of  the  surviTor  of 
them,    to  the  use  and  behoof  of  the  said  F.  Nedham, 
G.  Eaglesfield  and  S.  Woodford,  their  heirs  and  assigns  for 
ever.    Proviso:  that  it  should  be  lawfal  for  the  said  F. 
Nedhara,  G.  Eaglesfield  and  S.  Woodford,  at  any  time 
during  the  lives  of  the  said  John  Barsby  and  Sarah  his 
wife,  to  enter  upon  and  take  possession  of  all  or  any  part  of 
the  garden  belonging  to  the  said  messuage,  for  the  purpose 
of  making  and  building  thereon  any  house  or  houses  for  the 
use  of  the  parish  of  Hungarton,  without  making  any  further 
acknowledgment  or  satis&ction  for  the  same.   And  the  said 
F.  Nedham,  G.  Eaglesfield  and  &  Woodford  did  declare 
that  the  said  sum  of  30/1,  the  consideration  money,  was  part 
of  the  monies  of  and  belonging  to  the  inhabitants  of  the 
said  parish*  of  Hungarton,  and  that  the  messuage  and  pre- 
mises conveyed  to  F.  Nedham,  G.  Eaglesfield  and  S.  Wood- 
ford, their  heirs  and  assigns,  were  so  conveyed  in  trust  only 
that  they  should  permit  the  premises  thereby  granted  to  be 
used  and  enjoyed  as  a  poor  or  parish  house,  to  place  such 
pauper  or  paupers  therein  of  or  belonging  to  the  parish  of 
Hungarton  for  the  time  being;   or  to  any  other  use  or 
purpose,  as  the  churchwardens  and  overseers  of  the  poor 
for  the  time  being,  or  the  major  part  of  them,  with  the 
consent  and  approbation  of  the  majority  of  the  parishioners 
and  inhabitants  of  the  said  parish,  assembled  at  a  parish  or 
vestry  meeting,  should  think  fit.    The  plaintiff  claimed  by  a 
conveyance  from  the  parish  officers,  dated  the  3rd  of  Sep- 
tember, 1857.     John  Barsby  remained  in  possession  till  his 
death  in  1843,  and  Sarah  bis  wife  till  her  death  in  1848. 
The  defendant's  counsel  objected  that  the  conveyance  of 
1822  was  void  under  the  statutes  of  mortmain.   The  learned 
Judge  directed  a  verdict  for  the  claimant,  reserving  leave 
to  the  defendant  to  move  to  enter  a  verdict  for  him. 

Fields  in  Easter  Term,  having  obtained  a  rule  nisi  ac- 
cordingly, 
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MeOar  and  BeU  shewed  cause  (a). — The  conveyance  u 
not  void  under  the  statutes  of  mortmain.  The  9  Geo.  2, 
c.  SA,  a  1,  enacts  that  no  manors,  lands,  &c«,  shall  be 
given,  granted,  aliened,  ftc,  on  otherwise  conveyed  or 
settled,  to  or  upon  any  person  or  persons,  bodies  politic  or 
corporate  or  otherwise,  fcur  any  estate  or  interest  whatsoever, 
&&,  in  trust  or  for  the  benefit  of  any  charitable  uses ;  unless 
such  gift,  conveyance,  &c.,  be  and  be  made  by  deed,  indented, 
sealed  and  delivered,  &&,  and  inrolled,  &&,  and  unless  the 
same  be  made  to  take  effect  in  possession  for  the  charitable 
uses  intended  immediately  fi*om  the  making  thereof,  and  be 
without  any  power  of  revocation,  reservation,  &c.,  for  the 
benefit  of  the  donor  or  grantor,  or  of  any  persons  claiming 
under  him.  By  section  3,  grants  made  in  any  other  manner 
than  directed  by  the  Act  are  to  be  absolutely  void.  The 
9  Grea  4,  c  85,  s.  1,  provides  that  where  lands  have  been 
purchased  for  a  valuable  consideration  in  trust  or  for  the 
benefit  of  any  charitable  uses  whatsoever,  and  such  full  con- 
sideration shall  have  been  actually  paid,  every  deed  for  the 
purpose  of  conveying  such  lands  for  the  benefit  of  such 
charitable  uses  (if  made  to  take  effect  in  possession  for  the 
charitable  uses  intended  immediately  from  the  making 
thereof  and  without  any  reservation  for  the  benefit  of  the 
grantor),  shall  be  good.  The  question  however  does  not 
turn  upon  these  Acts,  because  the  conveyance  is  not  in 
trust  for  '<a  chariuble  use."  The  59  Gea  3,  c.  12,  s.  8, 
enacts,  that  in  any  parish  not  having  a  woikhouse,  &&,  the 
churchwardens  may  purchase  or  take  on  lease  any  ground 
within  the  parish  for  the  purpose  of  such  building,  which, 
by  section  17,  is  to  be  conveyed  to  the  churchwardens  and 
overseers  of  the  poor  of  such  parish  and  their  successors  in 
trust  for  the  parish.  Previously  to  that  statute,  by  the 
9  Geo,  1,  c,  7,  &  4,  for  the  greater  ease  of  parishes  and  the 

(a)  Maj  31.    Before  PoUoek^  C.  B.,  Martin^  B.,  Waisanj  B*,  and 
Chtameii,  B. 
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relief  of  the  poor,  the  churchwardens  and  oveiaeeiB  were 
empowered  to  purchase  or  hire  any  house  or  houses  in  the 
parish  for  the  lodging,  keeping,  maintaining  and  employing 
of  the  poor.  [Martin,  B. — The  conveyance  is  to  the  church* 
wardens  and  overseers,  their  heirs  and  assigns;  by  the 
59  Geo.  3,  c.  12,  s.  17,  it  should  have  been  to  them  and 
their  successors.]  The  conveyance  is  good  under  the 
earlier  statute.  There  was  no  charitable  gift.  There  was 
an  actual  purchase,  and  the  money  was  paid  by  the  parish, 
for  parish  purposes,  out  of  parish  funds. 

Field,  in  support  of  the  rule. — The  power  to  purchase 
lands  given  to  parish  officers  by  the  8th  section  of  the 
99  Grea  3,  c  12,  is  subject  to  the  provisions  of  the 
Mortmain  Acts.  By  the  7  &  8  Vict.  c.  101,  s.  73,  it  is 
enacted,  that  in  all  cases  where  any  messuages,  lands  or 
hereditaments,  or  any  estates  or  interest  therein,  have  or 
hath  been  conveyed  or  assured,  either  gratuitously  or  for 
valuable  consideration,  to  or  in  trust  for  the  churchwardens 
and  overseers  of  the  poor,  &a,  for  the  purpose  of  providing 
a  workhouse,  &c,  for  the  accommodation  of  the  poor,  &c., 
any  such  conveyance  shall  be  good  notwithstanding  that  such 
conveyance  hath  not  been  enrolled  pursuant  to  9  Geo.  2,  c.  36. 
That  statute  dispenses  with  one  only  of  the  requisites  of 
the  Mortmain  Acts.  It  shews  what  construction  the  legis- 
lature put  upon  the  9  Geo.  2,  c.  36.  [Pollock,  C.  B. — It 
is  the  province  of  Courts,  and  of  the  Courts  only,  to  con- 
strue statutes.]  Those  uses  are  deemed  charitable  in  the 
superior  Courts  which  the  43  Eliz.  c.  4  enumerated,  or 
which  are  deemed  within  its  spirit — such  as  '*  bequests 
for  the  use  of  aged  poor  and  impotent  people.''  Therefore 
providing  lodging  for  the  poor  is  a  charitable  use  within  the 
Mortmain  Acts  (a).     [Martin,  B.— It  might  be  diiferent 

(a)  On  this  point  he  referred      note  a,  and  p,  42S,  note  a,  and 
to  Chitt/s  Statutes,  vol.  1 ,  p.  426,      cases  there  cited. 
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1859.        if  it  were  in  the  way  of  charity.     Here  the  purcbaae  was 
^'^^^      made  by  the  overseers  for  the  purpose  of  providing  lawful 
V.  relief.]     The  aif^ment  on  the  other  side  is,  that  59  Gea  3» 

c.  12,  s.  8,  takes  purchases  of  g^round  for  workhouses  out  of 
the  statutes  of  mortmain.  The  answer  is,  that,  however 
that  might  be  if  the  deed  had  operated  under  the  statute, 
in  the  present  case  the  power  in  that  statute  is  not  pur- 
sued; and  therefore  the  deed  is  left  as  before  the  statute, 
and  at  the  time  of  the  passing  of  the  7  &  8  Vict,  c  101, 
a  73,  would  have  required  enrolment  [Pollock,  C  B. — 
Before  the  59  Geo.  3,  c.  12,  parish  officers  might  have 
purchased  houses  for  lodging  the  poor  and  caused  them 
to  be  conveyed  to  trustees ;  or  they  might  have  acquired 
by  gift,  unless  the  case  was  withiu  the  statutes  of  mortmain. 
The  effect  of  the  8th  section  was  to  empower  them  to 
take  as  other  people  could.  fFatsonf  B. — The  word  ''may' 
means  ''without  reference  to  the  Mortmain  Acts."] — He 
referred  also  to  The  Churchwardens  of  St.  Nicholas  JDeptford 
V,  Shetchley{ay 

Cur*  adv.  tntU, 

Watson,  B.,  now  said. — This  was  an  action  of  ejectment. 
At  the  trial,  before  Lord  Campbell,  C.  J.,  a  deed  was  put  in 
conveying  the  land  in  dispute  to  certain  trustees,  for  the 
benefit  of  the  poor  of  the  parish,  for  a  poorhouse.  The 
sole  question  raised  was  whether  this  deed  was  rendered 
void  by  the  statutes  of  mortmain.  The  9  Gea  2,  c.  36, 
and  the  9  Gea  4,  c.  85,  were  cited  to  shew  that  it  was  sa 
It  was  argued  that  it  was  a  charitable  use  within  those 
statutes.  The  defendant's  counsel,  in  the  course  of  the 
aigument«  was  asked  by  the  Bench  whether  there  were  any 
authorities  to  shew  that  a  grant  of  land  to  churchwardens 
and  overseers  of  a  parish  for  the  purpose  of  building  a 
workhouse,  or  to  trustees  for  that  purpose,  was  a  conveyance 

(a)  8  Q.  B.  394. 
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to  a  charitable  use  within  those  statutes ;  and  no  authority 
could  be  cited  upon  that  point,  because  no  authority  exists. 
The  statutes  59  Geo.  3,  c  12,  s.  8,  and  the  9  Gea  1,  c.  7, 
enabled  parishes  to  build  workhouses,  to  take  lands  by  way 
of  lease  or  by  conveyance  in  fee.  They  had  the  right, 
according  to  the  terms  of  the  act  of  parliament,  of  selling 
those  lands  when  they  were  no  longer  useful  for  the  pur- 
pose (a).  We  are  of  opinion,  after  looking  through  the 
statutes,  that  this  does  not  come  in  any  way  within  the 
description  of  ''charitable  uses,"  as  enumerated  in  the 
statute  43rd  of  Elizabeth.  The  churchwardens  and  over- 
seers purchased  for  a  limited  purpose  with  a  power  of  con- 
veying away;  the  land  was  not  to  remain  to  them  for  ever: 
and  there  is  nothing  in  the  statute  of  Elizabeth  to  lead  to 
the  conclusion  that  the  use  would  be  a  charitable  use  within 
the  meaning  of  that  Act.  The  purchase  was  under  the 
immediate  direction  of  an  act  of  parliament,  which  says  it 
shall  be  lawful  for  churchwardens  and  overseers  to  purchase 
and  to  sell  again.  For  these  reasons  we  think  it  does  not 
fall  in*  any  way  within  the  meaning  of  the  statutes  of  mort- 
main.    Therefore  the  rule  must  be  discharged. 

Rule  discharged. 

(a)  See  59  Geo.  8,  c.  12,  s.  9. 


Dick  v.  Alexandre  Tolhausen  and  Anna  his  Wife.      J>ne7, 1858. 

XJeCLARATION.— Henry  Dick,  by  &c.,  his  attorney.  Matter  whicfa 
sues  Alexandre  Tolhausen  and  Anna  (sued  as  Emily)  his  for  a  wnt^" 
wife,  who  have  been  summoned  &c. :  For  that  the  plaintiff,  ^^^^  ^ar 

to  an  action  on 
a  jadgment. 
Therefore,  where  to  an  action  against  husband  and  wife,  on  a  nidgment  against  the  wife,  the 
defendants  pleaded  that  she  was  covert  when  the  action  in  which  the  judgment  was  recorered 
was  commenced  and  thence  until  the  judgment,  and  that  her  husband  was  not  a  party  to  the 
judgment  or  a  defendant  in  the  action : — HeU,  that  the  plea  was  bad. 
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heretofore,  to  wit  on  &c.,  in  this  Court,  by  the  judgment 
of  this  Court,  recovered  against  the  said  Emily  9Z.  12j.  8dL, 
«•  which  judffment  remains  in  force,  &c. 

TOLBAUSSM.  "      ^ 

Plea. — That  at  the  time  the  action,  in  which  the  said 
judgment  was  so  recovered,  was  commenced,  and  thence 
until  the  said  judgment  was  so  recovered  as  therein  alleged, 
the  defendant  Anna  was  the  wife  of  the  defendant  Alex- 
andre Tolhausen;  and  that  the  last  mentioned  defendant 
was  not  any  party  to  the  said  judgment  or  a  defendant  in 
the  action  in  which  the  same  was  obtained. 

Demurrer  and  joinder  therein. 

IVevefyanf  in  snpport  of  the  demurrer. — ^The  plea  is  bad, 
inasmuch  as  the  subjectrmatter  affords  ground  for  a  writ  of 
error,  and  therefore  cannot  be  pleaded  in  bar.  In  2  Wms. 
Saund.  p.  101  b.,  note,  it  is  said  that  a  writ  of  error  may 
be  brought  in  the  same  Court  for  an  error  in  fiict,  **  as 
where  the  defendant,  being  under  age,  appeared  hj  attoi^ 
ney,  or  the  plaintiff  or  defendant  was  a  married  woman  at 
the  time  (^commencing  the  suit."  Again,  at  p.  101  £,  note, 
it  is  said,  **  If  an  action  be  brought  against  A.  as  a  feme 
sole,  who  is  in  truth  a  feme  covert,  and  she  plead  to  issue 
as  a  feme  sole,  and  afterwards  judgment  be  given  against 
her,  and  she  be  taken  in  execution,  she  and  her  husband 
together  may  bring  a  writ  of  error."  The  law  is  stated  in 
similar  terms  by  BlacksUme,  J.,  in  Hatchett  v.  BaddeUy  (a). 
And  in  Maclean  v.  DauglaM  {b)  the  Court  refused  to  set 
aside  a  judgment  entered  up  on  a  warrant  of  attorney  given 
by  a  married  woman,  since  she  might  reverse  it  by  writ  of 
error.  A  form  of  assignment  of  error  in  such  case  is  given 
in  Tidd*s  Forms,  p.  544,  8th  ed.  It  is  clear,  therefore,  that 
coverture  at  the  time  of  action  brought  is  ground  of  error. 
Then  in  Com.  Dig.  tit  "Pleader^  (2  W.  39),  it  is  laid 

(a)  2  W.  Black.  1079,  1082.  (h)  3  Bos.  &  P.  128. 
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down  that  a  defendant  cannot  **  plead  in  bar  error  in  the 
original  judgment."  Again,  tit,  "  Error"  (D),  it  is  said, 
"  So  error  in  the  principal  judement  is  no  plea  in  scire  v- 

racias  against  the  heir  or  bail."  Also  in  Yin.  Abr.  tit 
**Debt"  (X),  pi.  3,  it  is  said,  **  In  debt  upon  a  judgment  it  is  no 
plea  that  there  is  an  error  in  the  original  process  or  record  of 
the  first  judgment,  for  he  is  put  to  his  writ  of  error  for  that" 
In  Horsy  ▼.  Daniel  {a)  there  was  ^'judgment  against  baron 
and  feme,  executors,  quod  recupereni  debitum  de  bonis  (omit- 
ting testatoris)  and  damages  de  bonis  propriis  of  the  husband. 
And  in  debt  upon  this  judgment,  declaring  of  a  devastavit, 
it  was  resolved  that,  though  the  first  judgment  be  ill,  yet  it  Mi 
IS  well  enough  to  maintain  this  action  until  it  be  reversed, 
for  no  advantage  can  be  taken  of  the  error  while  it  remains 
unreversed."  The  principle  which  governs  these  cases  is 
that,  so  long  as  the  judgment  remains  in  force,  no  new 
action  can  be  brought  for  the  same  cause  :  Higgen£s 
Case{b). 

The  Court  then  called  on 

C  Pollock  to  support  the  plea. — It  does  not  appear  by 
the  declaration  whether  the  wife  was  sued  in  respect  of  a 
contract  made  before  coverture  or  during  coverture.  In 
Bac  Abr.  tit.  '*  Abatement"  (6),  it  is  said,  **l{  a  writ  be 
brought  against  a  feme  covert  as  sole,  she  may  plead  her 
coverture;  but  if  she  neglect  to  do  it,  and  there  be  a 
recovery  against  her  as  a  feme  sole,  the  husband  may  avoid 
it  by  writ  of  error,  and  may  come  in  at  any  time  and  plead  iL^ 
The  right  of  a  husband  to  bring  a  writ  of  error  is  limited 
to  cases  where  the  plaintiff  has  elected  to  take  the  wife  in 
execution.     In  Haytoard  v.  Williams  (c)  *'  a  feme  was  sued 

(a)  2  Ley.  161.  (6)  6  Rep.  44.  b. 

(e)  Stjle,  2S0. 

VOln  IV. — N.  8.  Z  Z  EXCH. 
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1858. 


Dick 

9. 
TOLHAUMV. 


as  a  feme  sole,  but  by  the  samatne  of  her  husband,  she 
being  then  covert.  The  feme  appears  and  pleads,  and 
judgment  is  given  against  her,  and  the  baron  and  feme  join 
in  a  writ  of  error  to  reverse  this  judgment  The  question 
fras,  whether  the  baron,  who  was  a  stranger  to  the  record, 
might  join  in  the  writ  to  reverse  the  judgment.  It  was 
moved  divers  times,  and  the  Court  advised;  and  at  last 
they  said  that  a  stranger  to  the  record  may  not  bring  a 
writ  of  error  to  reverse  it,  but  that  is  only  where  he  may 
have  another  remedy  to  avoid  the  prejudice  he  may  receive 
by  it ;  but  in  this  case  the  baron  hath  no  other  remedy,  for 
his  wife  is  taken  in  execution,  and  by  this  means  he  shall 
lose  her  society."  When  that  case  was  aigued  on  a  pre- 
vious occasion  (a).  Boll,  C.  J.,  said,  **  How  can  the  baron 
bring  a  writ  of  error  here,  who  is  no  party  to  the  record, 
neither  is  chargeable  by  the  judgment?"  [ffatson,  B. — 
In  Chitty  on  Pleading,  voL  1,  p.  67,  7th  ed.,  it  is  laid  down 
that  if  the  wife  be  sued  alone  upon  her  contract  before 
marriage,  she  must  plead  her  coverture  in  abatement,  or 
bring  error  coram  nobis.  Here  there  is  nothing  to  shew 
that  she  did  not  plead  in  abatement,  and  that  the  plea  was 
found  against  her.] — He  also  referred  to  Lean  v.  SchuRz{by 


Pollock,  C.  B. — We  are  all  (e)  of  opinion  that  the  plea 
is  bad.  The  defendant  may  have  liberty  to  amend ;  other- 
wise, judgment  for  the  plaintifT. 

Rule  accordingly  (J), 


(a)  Style,  254. 

lb)  2W.Bbck.ll96. 

(c)  PoOock^CB^ BramweHjB,, 
and  Watumj  B. 

(d)  Thii  case  was  decided  in 
Trinitj  Term  IB&S  (June  7),  but 
its  publication  has  been  delayed 
in  consequence  of  the  rule  not 


having  been  drawn  up;  the  Court 
having  intimated  to  the  defend- 
ants* counsel,  that  as  another 
point  ip  the  same  case  stood 
in  the  paper  for  argument,  he 
might,  on  its  being  heard,  inform 
the  Court  whether  or  no  he  elected 
to  amend. 
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Lindsay  and  Others  v,  Janson.  /«ii*3,  7. 

JJECLARATION  on  a  policy  of  insurance,  whereby  Declaration 

,  .  on  •  policy  of 

the  plaintifis  *'  caused  themselves  to  be  insured,  lost  or  not  inraranoe  on 

lost,  at  and  from  Swan  River  to  Mauritius,  and  for  thirty  '•Shao^i/* 

days  after  arrival,"  upon  any  kind  of  goods ;  and  also  upon  ^j^er  to 

the  body,  tackle,  apparel,  &c.,  of  and  in  the  good  ship  or  fJ^Sudm 

vessel  called  the  "Shanghai,"  4,500/.  on  ship  so  valued.—  ■^•^■^''iL  , 

o       '       '  r  aremnff  a  total 

The  declaration,  after  setting  out  the  policy,  averred,  that  *?»•  J^V^/' 

the  ship  sailed  from  the  Swan  River  on  the  voyage,  that  was  anoeces- 

tarily  delajred 

the  ritik  attached,  and  during  its  continuance  and  before  and  abandoned, 

thirty  days  after  the  arrival  of  the  ship  at  Mauritius,  it  was  from  her 

by  perils  insured  against  wholly  lost:    that  the  plaintiffs  wu^pro^ed 

were  interested  in  the  subject-matter  of  the  policy  to  the  ^qJIEJ  (i^ 

value  of  the  monies  insured  thereon,  and  that  all  condi-  i^!!5^^'"^.|, 

tions  precedent,  &c.,  had  been  fulfilled. — Breach:  Non-  cargoei.gener- 

*^  ally  speaking, 

payment*  go  into  the 

I  .        1  .     t  •!  narbour  of 

Plea. — That  after  the  said  ship  had  sailed  on  her  said  Port  Louis, 

voyage,  and  before  the  happening  of  the  loss,  the  ship  was  or  seekinf 

unnecessarily  delayed  in  the  prosecution  of  the  said  voyage;  ciufomar^for 

and  was  improperly  navigated  and  taken  out  of,  and  did  JJ^he^BeU 

then  abandon,  depart,  and  deviate  from  the  course  of  the  ?"°7*  "^^^^^ 

'       •      ^  18  a  buoy  in  tb« 

said  voyaire. — Issue  thereon.  ^^  «»»"» • 

"^   °  few  miles  nrom 

At  the  trial,  before  Bi/ks^  J.,  at  the  last  Liverpool  Spring  the  harbour 

Assizes,   it  appeared   that  in  the  year  1856  the  barque  •'Shanghai" 

'*  Shanghai**  sailed  from  London  for  the  Swan  River.     In  inbanastfrom 

the  course  of  her  voyage  she  met  with  tempestuous  weather  i^e  Manntius 

on  her  arriral 


anchored  at  the  Bell  Bnoy  and  remained  there  fourteen  days,  awaiting  the  arriTal  of  money  to  pay 
a  bottomry  bond,  at  the  expiration  of  which  period  she  was  wrecked. — Held,  that  it  was  a 
question  of  fact  for  the  jury  whether  the  ship  bad  arrived  at  the  Mauritius. 


Per  Curiam,  the  question  is,  whether  it  was  an  arrival  at  the  place  at  which  ships  of  her 
character  ordinarily  anchor. 

zz  2 
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and  was  obliged  to  put  into  the  Mauritius  for  repairs.   The 
master  gave  a  bottomry  bond  for  2000/.,  payable  within 
thirty  days  after  the  arrival  of  the  vessel  at  Port  Louis  in 
the   Mauritius.     The   vessel   proceeded  to   Swan   River, 
when  the  policy  in  question  was  effected.      Having  dis- 
charged her  cargo»  she  sailed  in  ballast  for  the  Mauritius, 
and  arrived  on  the  14th  January,  1857.     She  anchored  &t 
the  Bell  Buoy,  where  the  master  awaited  the  arrival  of 
money  to  pay  the  bottomry  bond.     The  vessel  remained  at 
the  Bell  Buoy  until  the  28th  of  January,  when  the  usual 
signal  was  made  from  the  shore  of  a  change  in  the  weather, 
and,  whilst  the  vessel  was  proceeding  out  to  sea,  she  parted 
her  cable,  struck  on    a   coral   reef  and   became   a  total 
wreck.     The  Bell  Buoy  is  a  buoy  with  a  bell  on  the  top  of 
it  in  the  open  ocean,  about  a  quarter  of  a  mile  from  the 
ahore.     It  lies  off  the  mouth  of  a  narrow  channel  leading  to 
the  harbour  of  Port  St  Louis.    The  anchorage  there  is  good, 
and  in  consequence  of  the  prevailing  trade  winds  is  generally 
under  the  lee  of  the  land.    There  was  evidence  that  it  was 
usual  for  vessels  on  their  arrival  at  the  Mauritius  to  anchor 
at  the  Bell  Buoy,  whether  about  to  enter  Port  Louis  or 
not;  but  it  was  said  to  be  dangerous  to  remain  there  in 
the  hurricane  months,  which  are  from  December  to  April 
There  was  some  evidence  that  the  harbour  was  not  safe  at 
such  times.     Vessels  in  ballast  always  anchored  at  the  Bell 
Buoy  in  order  to  save  the  port  dues.     It  is  the  common 
practice  for  ships  arriving  at  the  Mauritius  that  have  to 
wait  for  pratique,  for  American  whalers  coming  to  sell  their 
oil  and  get  supplies,  and  for  vessels  seeking  cargoes  or  calling 
for  orders,  to  remain  there.  Pilots  are  taken  on  board  there. 
Vessels  coming  to  the  Mauritius  to  land  a  small  portion 
of  their  cargoes  oAen  discharge  it  there  into  lighters.    It 
is  common  for  ships  to  take  on  board  or  land  passengers 
there  at  all  seasons  of  the  year.     In  answer  to  a  question 
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put  on  cross^zamination,  one  of  the  plaintifis'  witnesses,        1859. 
a  captain  who  knew  the  harbour  well,  stated  that  he  did 
not  consider  himself  at  sea  if  he  anchored  outside  the  Bell 
Buoy.     The  defendant's  witnesses  stated  that  they  did  not 
consider  it  as  part  of  the  harbour. 

It  was  submitted  on  behalf  of  the  defendant,  first, 
that  the  vessel  had  not  arrived  at  the  Mauritius  within 
the  meaning  of  the  policy :  secondly,  that  she  had  stayed 
an  unreasonable  time  outside  the  harbour  so  as  to  amount 
to  a  deviation.  The  learned  Judge  said,  that  the  words 
in  the  policy  '*to  the  Mauritius'*  meant  the  same  thing 
as  the  words  in  the  bottomry  bond  **to  Port  Louis  in 
the  Mauritius;"  because,  if  a  vessel  is  bound  to  any 
country,  it  means  bound  to  some  port  there ;  therefore 
the  question  was  whether  the  Bell  Buoy  was  part  of  the 
port  of  Port  Louis.  He  expressed  his  opinion  that,  taking 
the  evidence  to  be  true,  the  question  whether  this  vessel 
had  arrived  was  one  of  law ;  but  he  left  it  to  the  jury 
to  say,  first,  whether  the  Bell  Buoy  was  part  of  the  Mauri- 
tius :  secondly,  supposing  it  was  not,  whether  there  was  an 
unusual  and  unreasonable  delay,  looking  at  the  object  which 
the  master  had  in  going  there.  His  lordship  at  the  same 
time  intimated  that  In  his  opinion  the  vessel  had  arrived  at 
the  Mauritius,  and  that  under  the  circumstances  there  was 
no  unreasonable  delay.  The  jury  found  a  verdict  for  the 
plaintifis  on  both  points,  and  leave  was  reserved  to  the 
defendant  to  move  to  enter  the  verdict  for  him. 

Athertan,  in  last  Easter  Term,  obtained  a  rule  nisi  accord- 
ingly, or  for  a  new  trial,  against  which 

ffiUe  and  Blackburn  now  shewed  cause. — First,  the  vessel 
had  arrived  at  the  Mauritius  within  the  meaning  of  the 
policy.  If  that  is  question  of  law,  the  opinion  of  the 
learned  Judge  was  in  favour  of  the  plaintiff;   if  it  is  a 


702  EXCHEQUER  REPORTS. 

question  of  fiict,  it  was  properly  left  to  the  jury,  aod  the; 
found  that  the  Bell  Buoy  was  part  of  the  Maaritios.  In 
the  case  of  a  policy  on  a  vessel  firom  a  foreign  port  to 
London,  if  a  question  arose  as  to  whether  the  vessel  had 
arrived  in  London,  that  would  depend  on  whether  she  had 
come  to  the  place  in  the  port  of  London,  where  it  wss 
usual  for  such  vessels  on  such  a  voyage  to  remain.  It  is 
not  requisite  that  the  vessel  should  go  into  the  docks. 
Here  the  only  object  of  returning  to  the  Mauritius  was  to 
pay  the  bottomry  bond ;  and  there  was  no  reason  why  the 
vessel  should  enter  Port  Louis.  Secondly,  assuming  that 
the  Bell  Buoy  is  not  part  of  the  Mauritius,  there  was  do 
unusual  or  unreasonable  delay  so  as  to  amount  to  a  devia- 
tion. It  b  not  the  question  whether  it  was  prudent,  with 
reference  to  the  safety  of  the  vessel,  to  anchor  at  the  Bell 
Buoy  at  that  season  of  the  year ;  for  the  mere  negligence 
of  the  master  will  not  discharge  the  underwriters;  bat 
whether,  looking  at  the  surrounding  circumstances,  there 
was  an  unusual  or  unreasonable  delay,  and  the  jury  hate 
found  that  there  was  not 

Athertofif  Edward  James  and  MeUUh^  in  support  of  the 
rule. — The  Bell  Buoy  is  no  part  of  the  harbour  of  Fort 
Louis.  The  port  is  the  plac^  in  which  ships  lie  for  taking 
in  cargo,  and,  lying  within  which,  they  become  liable  to  port 
dues.  The  captain,  not  being  supplied  with  money  to  satisfy 
the  bottomry  bond,  delayed  going  into  the  port  as  he  should 
have  done,  in  order  that  the  time  might  not  begin  to  run  ofl 
the  bond.  The  Judge  should  have  directed  the  jury  that 
anchoring  outside  the  harbour  was  unreasonable,  instead  of 
telling  them,  as  he  did,  that  in  determining  the  question 
they  might  consider  the  nature  of  the  voyage  and  the  object 
the  roaster  had  in  going  there.  The  rule  as  to  the  con- 
struction of  written  documents  is  thus  stated  in  NeUton  t. 
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Harford  (a) :  '*  The  construction  of  all  written  instruments 
belongs  to  the  Ck>urt  alone,  whose  dutj  it  is  to  construe  all 
such  instruments,  as  soon  as  the  true  meaning  of  the  words 
in  which  they  are  couched,  and  the  surrounding  circum- 
stances, if  any,  have  been  ascertained  as  facts  by  the  jury." 
The  moment  the  meaning  of  the  terms  of  art  is  settled, 
the  construction  of  the  document  is  a  matter  of  law  for 
the  Court.  The  Court  must  define  what  is  arrival  at 
the  Mauritius.  The  Bell  Buoy  is  in  no  sense  the  Mauri- 
tius. It  is  below  low  water  mark  on  the  main  ocean. 
Every  country  is  considered  to  terminate  below  low  water  in 
the  main  ocean,  except  in  the  case  of  bays,  when  a  line  must 
be  drawn  from  headland  to  headland  (&).  [Bramwelli  B. — 
Suppose  a  policy  on  a  vessel  bound  for  Deal.  Your  ai)^- 
ment  would  shew  that  no  vessel  ever  did  arrive  at  Deal.] 
If  she  arrived  off  Deal  that  might  be  considered  as  an 
arrival  at  Deal,  or  she  might  be  beached.  The  ship  was 
entitled  to  complete  her  voyage.  Suppose  she  had  had  a 
cargo,  and  had  been  insured  till  she  had  arrived  at  the  Maurl^ 
tius  and  anchored  safely  for  twenty-four  hours,  ^'anchored 
safely"  would  mean  anchored  at  the  ordinary  place  within 
the  harbour  where  vessels  discharge.  The  assured  might 
have  selected  any  place  within  the  harbour  at  which  they 
might  have  anchored,  but  if  the  vessel  had  been  lost  twenty- 
four  hours  after  her  arrival  at  the  Bell  Buoy,  the  under- 
writers would  have  been  liable  (c).  Therefore  the  under- 
writers had  a  right  that  she  should  proceed  with  all  con- 
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1869. 


LiHOBAY 

9. 
jAHflON. 


(a)  S  M.  &  W.  S06.  828. 

(6)  See  Regina  v.  Chmmngham^ 
Bell  C.  C.  R.  72. 

(c)  On  this  point  thej  referred 
to  Dichey  v.  The  United  Inturance 
Company^  11  Johnson's  (Ameri- 
can)  Reports,  358.  In  1  Phillips 
on  Insurance,  p.  536,  s.  969,  the 


rule  is  thus  stated  :^-'*  The  risk 
on  a  vessel  under  a  policy  to  a 
place  generallj,  without  anj  pro- 
vision as  to  her  safetj  there,  ter- 
minates on  the  vessel  being  safelj 
anchored  at  her  port  of  destina- 
tion   in    the    usual    place   and 


manner. 
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venient  speed  to  her  place  of  destination,  and  that  the  nk 
should  not  be  increased  by  delay  in  a  dangerous  pontioD» 
such  as  the  Bell  Buoy  was  admitted  to  be  during  the  honi- 
cane  months.— [  Wilde  referred  to  DalgUUh  v.  Brooke  (a).] 

Pollock,  C.  B.— We  are  all  of  opinion  that  the  rale 
must  be  discharged    The  question  is  one  of  te^U  ^'^^  ^^ 
answered  by  the  jury  as  I  should  have  answered  it.    It 
involves  no  proposition  of  law.     Whether  a   Teasel  has 
arrived  within  a  harbour  is  purely  a  question  of  fiurt;  I 
do  not  think  it  can  be  compared  to  the  question  which 
frequently  arises  as  to  the  meaning  of  the  specification  of  a 
patent.     The  meaning  of  a  specification  is  just  as  much  a 
matter  of  law  as  the  construction  of  a  will  is.     But  the 
present  question  is  purely  one  of  fact,  as  every  other  ques* 
tion  must  be  which  involves  an  inquiry  as  to  time  or  place. 
In  a  question  of  time,  the  Judge  may  explain  the  meanini; 
of  terms,  as  mean  time,  or  solar  time,  or  central  time  (as  in 
the  case  of  railways  which  observe  London  time).     Upon  a 
point  of  that  kind  a  Judge  may  be  called  upon  to  direct  a 
jury.     But  this  is  a  question  of  fiict;  and  applying  my  own 
mind  to  it,  I  think  that  the  vessel  had  arrived,  and  that 
there  is  no  ground  for  disturbing  the  decision  of  the  jury* 

Martin,  B. — I  agree  that  the  rule  must  be  dischaiged. 
The  vessel  was  insured  from  Swan  River  to  the  MaiiritiuSb 
and  for  thirty  days  after  arrival  The  facts  are  these : — 
The  Mauritius  is  an  island  having  one  port,  viz.  St  Louis. 
It  appears  that  ships  coming  loaded  with  cargoes,  generally 
speaking,  go  into  the  harbour ;  if  in  ballast,  seeking  caigo, 
it  is  customary  for  them  to  anchor  at  the  Bell  Buoy  a  few 
miles  from  the  harbour  itself.  In  the  present  case  there 
was  a  bona  fide  intention  to  go  and  remain  there  for  that 

(a)  15  East,  295. 
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purpose  alone.  It  is  clear  that  this  was  an  arrival  at  the 
Mauritius;  it  was  an  arrival  at  the  place  at  which  ships  of 
her  character  ordinarily  anchor.  Underwriters  must  take 
notice  of  the  usual  practices  prevailing  in  such  cases. 

Bramwell,  B. — I  am  of  the  same  opinion.  There  are 
two  questions—one  of  law,  the  other  of  fact  If  the  plain- 
tiff had  demurred  to  a  plea  setting  out  the  circumstances 
leading  to  the  inference  that  the  vessel  had  arrived,  no  judg- 
ment could  have  been  given  whether  there  was  an  arrival  at 
the  Mauritius  or  not,  because  we  could  not  know  the  fact. 
A  question  as  to  the  identification  of  a  place,  or  a  person 
named,  is  a  question  of  &ct  Thus,  it  was  a  question  of  fact 
here,  what  was  the  Mauritius.  It  is  said  that  there  cannot  be 
two  sorts  of  arrival  at  the  Mauritius ;  that  some  vessels  do  not 
arrive  until  they  get  into  port.  The  argument  is  ingenious  but 
fallacious.  A  similar  argument  would  apply  to  vessels  coming 
to  London.  Probably  an  oyster  smack  would  not  be  said 
to  arrive  till  she  comes  to  the  point  where  she  lands  her 
carga  It  may  be  an  arrival  when  she  gets  to  that  place 
where  vessels  of  her  class  usually  anchor.  I  agree  in  the 
correctness  of  the  proposition  of  law  stated  by  my  brother 
Martin^  and  wholly  approve  of  the  principles  upon  which 
the  jury  decided  the  question. 

Watson,  B. — This  is  a  mere  question  of  fact.  The  ques- 
tion is,  what  is  the  Mauritius?  That  depends  on  the 
usage— not  upon  the  question  of  high  or  low  water  mark. 
The  harbour  is  the  port  of  destination  for  vessels  bound  to 
the  Mauritius;  but  it  was  proved,  that  arrival  in  the  harbour 
is  not  the  only  sort  of  arrival  at  the  Mauritius. 

Rule  discharged. 
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^%*^^*  Jones  ».  Williams. 

Browing  ^  .  JONES  had  obtained  a  rule  calling  on  the  plaindflf 

utensils,  hops,  ^  .J.  •  1.11 

&C.,  having       to  shew  cauBc  why  all  proceedings  in  this  action  shoulu 

been  seized 

under  a  warrant  not  DC  Stayed. 

from  a  County  It  appeared  from  the  affidavits,  that  the  defendant,  Wil- 
the^goofs'of  R.,  li&nis,  having  recovered  judgment  against  one  Read  in  the 
r  OTe^j!™"^  County  Court  of  Cheshire,  holden  at  Birkenhead,  a  warrant 
On  the  6th  of    Qf  execution  was  issued  from  the  county  of  Lancashire, 

October  the  ^  . 

bailiff  caused     holden  at  Liverpool,  under  which  some  In^wing.  utensils, 

an  interpleader  "  ^  ^ 

summons  to  hops,  &c.,  and  ale  were  seized  upon  the  premises  in  which 

calling  on  the  Read  was  carrying  on  business  as  a  brewer,  his  name  ap* 

appear  on  the  pcaring  over  the  door  as  licenced  owner.     Shortly  after  the 

cUam  wouM^  ^  execution  had  been  levied,  the  plaintiff  Jones  claimed  the 

be  adjudKsated  gQ^g  seized, — and  the  brewing  utensils,  hops,  &a,  as  his 

County  Court  q^j^^  having  been  purchased  by  him ;  and,  as  to  the  ale, 

that  the  goods  that  it  had  been  manufactured  by  him  and  his  partner 

were  the  pro- 
perty of  J.       Read,  but  that   Read,  being  indebted  to  the  partnership, 

j?he  ffoods 

having  been  had  no  interest  in  the  ale.     On  the  5th  of  October  the 

ooinmenced'  bailiff  causcd   to   be  issued  out  of  the  County  Court  of 

affatnlt^die  Lancashire  an  interpleader  summons,  reciting  that  Jones 

**^it"r  for  ^^^  made  a  claim  to  the  goods,  and  calling  on  Williams 

damages,  for  iq  appear  at  a  court  to  be  holden  on  the  18th  of  October, 

wrongfully 

depriving  him    when   the  Said  claim  would  be  adjudicated  upon.     On 

of  the  pofses- 

tion  of  the  the  hearing  of  the  interpleader  summons,  the  judge  decided 
whereof  he  that  all  the  goods  claimed  by  Jones,  except  the  ale,  were 
frrai^carrying    his  property,  and  should  be  delivered  up  to  him ;  but  as  to 

on  his  tmde 

as  a  brewer,  alleging  special  damage.    The  Court  refused  to  interfere  to  stay  the  proceedings 

at  the  instance  of  the  oefendant. 

Semble,  that  the  power  to  stay  proceedings,  under  the  9  &  10  Vict  c  95,  s.  118,  is  confined 
to  actions  brought  before  the  adjudication  by  the  County  Court  judge. 

SemUe,  that,  if  the  proceedings  on  the  interpleader  summons  constituted  a  defence  to  the 
action,  it  should  have  been  pleaded 


WlLUAMB. 
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the  ale  the  claim  was  dismissed.     After  the  decison  of  the 
case  the  bailiff  withdrew,  an  arrangement  having  been  made 
with  him  that  3i,  the  supposed  profit  on  the  ale,  should  be     ^^^f; 
paid  by  Jones  into  his  hands.     A  few  days  afterwards 
Williams  was  served  with  the  writ  of  summons  in  this  action ; 
and  a  declaration  was  subsequently  delivered,  which  alleged 
"  that  the  defendant  wrongfully  deprived  the  plaintiff  of 
the  use  and  possession  of  his  goods,  to  wit,  household  furni- 
ture, brewing  utensils,  &c.,  hopef,  isinglass  and  malL     By 
means  of  which  premises,  and  for  the  want  of  the  said  goods, 
the  plaintiff  was  hindered  and  prevented  from  exercising 
and  carrying  on  the  trade  and  business  of  a  brewer  which 
he  before  then  had  used  and  carried  on   upon  certain 
premises  in  which  the  said  acts  were  committed;  and  was 
prevented  from  brewing  and  making  divers  large  quantities 
of  ale,  porter  and  beer  which  he  might  and  otherwise  would 
have  made,  and  from  selling  and  disposing  of  the  same  at 
lai^  profits;  and  thereby  the  plaintiff  lost  divers  customers, 
to  wit  Felix  M'Cowill,  &c.,  who  had  been  used  to  deal  with 
him  in  his  said  trade,  and  who  would  otherwise  have  con- 
tinued to  do  so ;   and  other  persons,  to  wit  John  Sharpe, 
&c.,  who  would  have  become  customers  and  dealt  with  the 
plaintiff,  refused  to  do  sa     And  thereby  the  plaintiff  was 
deprived  of  divers  gains,"  &c. 

The  defendant  Williams  swore,  that  he  never  personally 
interfered  in  the  levy  or  the  proceedings  thereunder,  but  that 
the  levy  and  the  whole  management  of  the  execution  were 
solely  left  to  the  bailiff  of  the  County  Court:  that  the 
goods  were  never  removed  from  the  premises  but  remained 
there  as  before :  that  he  never  interfered  in  stopping  the 
trade  or  business  of  the  brewery,  but  he  was  informed, 
and  believed,  that  it  went  on  as  usual;  and  that  at  the 
hearing  of  the  interpleader  no  claim  was  made  in  respect 
of  any  damages  for  the  seizure  of  the  goods,  and  after  the 
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1859.        decision  of  the  Court  he  never  in  any  way  interfered  with 
V^'"^      the  bailiff  or  detained  the  eoods. 


V. 

WlUlAXI. 


MUward  now  shewed  cause. — By  the  9  &  10  Vict  c  95, 
8. 118,  if  any  claim  be  made  to,  or  in  respect  of  any  goods 
taken  in  execution  under  the  process  of  a  County  Court, 
by  any  person  not  being  the  party  against  whom  such  pro- 
cess has  issued,  it  shall  be  lawful  for  the  clerk  of  the  Court, 
upon  application  of  the  oflScer  charged  with  the  execution 
of  such  process,  *'  to  issue  a  summons  calling  before  the 
said  Court  as  well  the  party  issuing  such  process  as  the  party 
making  such  claim,  and  thereupon  any  action  which  shaU 
have  been  brought  in  any  of  her  Majesty's  superior  Courts 
of  record,  or  in  any  local  or  inferior  Court,  in  respect  of  such 
claim,  shall  be  stayed ;  and  the  Court  in  which  such  action 
shall  have  been  brought,  or  any  Judge  thereof,  on  proof  of 
the  issue  of  such  summons,  and  that  the  goods,  &c.,  were  so 
taken  in  execution,  may  order  the  party  bringing  such  action 
to  pay  the  costs  of  all  proceedings  had  upon  such  action 
after  the  issue  of  such  summons  out  of.  the  County  Court ; 
and  the  judge  of  the  County  Court  may  adjudicate  upon 
such  claim  and  make  such  order  between  the  parties  in 
respect  thereof,  and  of  the  costs  of  the  proceedings  as  to 
him  shall  seem  fit."    Hist,  the  power  to  stay  does  not  apply 
to  actions  brought  after  the  adjudication  in  the  County 
Court.  Secondly,  if  the  power  to  stay  applies  to  such  actions, 
inasmuch  as  the  present  action  is  for  an  injury  to  the  plaintiff's 
business,  by  removing  his  goods  and  stopping  his  trade,  while 
the  claim  before  the  County  Court  was  only  in  respect  of  the 
property  in  the  goods,  this  cause  of  action  is  not  one  upon 
which   the   County   Court  judge  has  adjudicated*     The 
cases  of  Faster  v.  Pritcliard{a)  and  Mercer  v.  Stanbury  {b) 
are  authorities  that  under  such  circumstances  proceedings 
(a)  2  H.  &  N.  151.  (ft)  2  H.  &.N.  155. 
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will  not  be  stayed.     Winter  ▼.  Bartholomew  (a)  arose  under        1859. 
the  Interpleader  Act  (1  &  2  Wm.  4,  c.  68,  s.  6),  for  the      ^^^^^ 
relief  of  sherifia,  which  differs  from  the  9  &  10  Vict.  c.  95,     ^   •• 

Williams. 

s.  118,  inasmuch  as  it  empowers  a  Judge  of  the  superior 
Courts  not  only  to  deal  with  the  question  of  property,  but 
to  make  such  rules  and  decisions  as  shall  appear  to  be  just, 
according  to  the  circumstances  of  the  case.  In  Jessop  v. 
Crawley  (6),  where  there  was  an  order  to  stay  proceedings 
under  the  9  &  10  Vict  c.  95,  it  was  not  suggested  that 
there  was  any  damage  beyond  that  of  entering  the  pre- 
mises  to  seize  the  goods.  [Martin^  B. — Is  there  any 
instance  where  a  plaintiff  has  been  held  entitled  to  recover 
damages  in  trover  beyond  the  value  of  the  goods?]  In 
Bodky  V.  Reynolds  (c),  it  was  held  that  damages  might  be 
given  for  seizing  carpenters*  tools,  if  specially  laid  in  the 
declaration.  The  special  damage  there  laid  was,  that  the 
plaintiff  was  hindered  from  working  at  his  trade.  The  same 
doctrine  was  recognized  and  acted  upon  by  the  Court  of 
Queen's  Bench,  and  afterwards  in  the  Court  of  Exchequer 
Chamber,  in  Wood  v.  BeU  (d).  In  that  case  there  were  no 
pleadings,  but  if  there  had  been  the  declaration  would  have 
naturally  been  in  trover.  [Martin,  B.,  referred  to  Reid  v. 
Fairbanks  (e),  Sedgwick  on  Damages,  p.  78,  c.  3,  and  Mayne 
on  Damages,  p.  209.]  In  Davis  v.  Oswell  (/),  Parke,  B.,  ruled 
that  special  damage  might  be  recovered  in  trover  if  laid  in 
the  declaration.  Here  the  cause  of  action  in  the  declara- 
tion is,  that  for  want  of  the  goods  seized  the  plaintiff  was 
hindered  and  prevented  from  carrying  on  his  trade  of  a 
brewer.  In  Qiter  v.  ChigneU{g\  after  a  decision  of  the 
County  Court  judge  in  favour  of  the  claimant,  it  was  held, 

(a)  llExch.  704.  in  error,  6  E.  &  B.  855. 

(ft)  15  Q.  B.  212.  (0   18  C.  B.  692. 

(tf)  8  Q.  B.  779.  c/)  7  C.  &  P.  804. 

(<0  5  E.  &  B.  772.  See  S.  C.         (g)  15  Q.  B.  217. 
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that  the  claimant  was  entitled  to  proceed  in  an  action  for 
special  damage  by  breaking  and  entering  his  premises.     In 
^   •.  Tinkler  v.  Hilder  (a\  the  Court  seemed  to  be  of  opinion 

'  that  the  question  of  damages  might  come  within  the  joris- 
diction  of  the  County  Court  judge. 

T.  J<me9y  in  support  of  the  rule. — The  claim    in   the 
declaration  is  a  claim  in  respect  of  the  goods.     The  true 
construction  of  the  9  &  10  Vict  c.  95»  s.  118»  is  that  given 
to  it  by  Parke,  B.,  in  TiMer  v.  Hilder  (a).     \MarHn,  B.— 
The  power  to  stay  proceedings  under  that  section  seems  to 
be  confined  to  cases  where  the  action  is  brought  before  the 
adjudication  by  the  County  Court  judge.]      Under   the 
Interpleader  Act,  it  is  clear  that  the  Court  will  stay  an 
action  brought  by  a  claimant  who  has  succeeded  in  estab- 
lishing his  claim :  Winter  v.  Bartholomew  (A).     The  Courts 
have  an  absolute  jurisdiction,  which  they  will  exercise.   The 
Act  is  purely  permissive:    the  party  is  not  bound  to  make 
a  claim,  but  if  he  does  so,  he  must  content  himself  with 
the  remedy  which  the  legislature  has  provided  for  him. 
The  expression,   *' every  action   which  shall  have    been 
brought,''  refers  to  actions  brought  at  the  time  of  the  appli- 
cation to  stay.     \_Martin^  B. — If  the  adjudication  by  the 
County  Court  judge  constitutes  a  defence  it  ought  to  be 
pleaded.]     That  construction  would  not  carry  into  effect  the 
object  of  the  legislature,  viz.  to  prevent  any  action  being 
brought.     [Watson,  B. — The  words  **  thereupon  any  such 
action  which  shall  have  been  brought,"  refer  to  suits  then 
existing.]     In  Abbott  v.  Richards  (c),  which  was  a  case 
under  the  Interpleader  Act,  Rolfej  B.,  doubted  whether  the 
legislature  intended  that  there  should  be  any  interpleader 
at  all,  unless  the  interpleader  disposed  of  everything,  and  be 

(a)  4  Exch.  Ifc7.  (b)  U  Exch.  704. 

(c)  15  M.  &  W.  194.  197. 
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pointed  out  that  there  was  no  analogy  for  allowing  a  party        1859. 

to  split  his  claim  into  two  parts.     The  same  principle  of      ^"T^^^ 

construction  applies  to  the  provision  now  under  considera-    _    «• 

'^'^  '^  ,  Williams. 

tion.  It  may  well  be  that,  if  there  is  a  claim  to  damages 
otherwise  than  <Mn  respect  of  the  goods,"  the  plaintiff  may 
be  at  liberty  to  go  on.  In  Cater  v.  ChigneU{a)  the  Court 
held  that  the  plaintiff  was  not  entitled  to  proceed  for  special 
damage  by  taking  the  goods.  [Martiny  B. — That  case  is 
against  you.  Mr.  WxUes  merely  said  that  he  would  be  con- 
tent that  the  averment  of  special  damage  in  the  secbnd 
count  should  be  transferred  to  the  first] 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  nile 
must  be  discharged.  The  construction  is  far  too  doubtful 
to  warrant  us  in  staying  the  proceedings.  It  may  be  fairly 
contended  that  the  remedy  in  the  superior  Court  is  intended 
to  extend  to  all  complaints  connected  with  the  seizure  of  the 
goods,  but  that  the  power  of  the  County  Court  judge,  who 
cannot  inquire  where  title  to  land  is  in  question,  is  less 
extensive. 

Martin,  B. — I  am  of  the  same  opinion.  We  ought  to 
put  such  a  construction  on  the  language  of  the  legislature  as 
.  gives  full  effect  to  the  expressions  used,  but  I  think  that  this 
is  a  doubtful  matter.  My  impression  is,  that  the  power  to 
stay  proceedings  extends  only  to  actions  brought  before  the 
interpleader  summons  in  the  (/ounty  Court,  and  that  the 
question  as  to  the  effect  of  the  adjudication  on  any  action 
afterwards  brought  must  be  raised  by  plea  and  not  by  an 
application  to  stay  the  proceedings.  The  Court  does  not 
interfere  summarily  except  the  case  is  clear. 

Watson,  B.,  and  Channell,  B.,  concurred. 

Rule  discharged  without  costs. 

(a)  15  Q.  B.  212. 
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''■"*  ®-  fifiooKS  t;.  HoDQKiNsoN  and  Butt. 

^  <l«/«°^t  X  RESPASS  for  assaulting  and  imprisoning  the  plaintiff, 
in  ezecotion  Plea. — That  before  the  oommitting  of  the  trespasses  the 

of  ca.  sa.  isfiued  defendant,  W.  Hodgkinson^  by  the  judgment  of  the  Coart 
for7e«%i^"  of  Queen's  Bench,  recovered  against  the  now  plaintiff 
^oI^ct''^*  13i  2#.,  whereof  the  now  plaintiff  was  convicted,  &c. ;  and 
trit/i^*  ^^"^  thereupon,  the  said  judgment  being  in  fall  force,  and  the 
caose,  may  said  amount  being  justly  due  and  remaining  unpaid,  afler- 
tion  of  trespass  wards  and  before  the  said  time  when,  ftc,  the  said  W. 

affainst  the  tt   j   i_« 

plaintiff  and  Hodgkinsou,  for  having  satisfaction  of  the  said  judgment, 
alUioogli  the  by  the  defendant  R.  Butt,  as  his  attorney,  caused  to  be 
been  set  aside,   issued  out  of  the  Court  of  Queen's  Bench  a  writ  of  capias 

ad  satisfaciendum,  directed  to  the  sheriff  of  Hertfordshire, 
&C. — The  plea  set  out  the  writ,  which  commanded  the 
sheriff  to  take  the  plaintiff  to  satisfy  the  sum  of  13/.  2i. 
and  interest,  &c.,  and  justified  the  imprisonmeat  of  the 
plaintiff  under  the  writ 

Replication. — That  the  judgment  was  for  a  sum  less  than 
202.,  exclusive  of  costs,  and  was  recovered  after  the  passing 
of  an  act  of  parliament  passed,  &c.  (7  &  8  Vict  c.  96>  in  • 
an  action  brought  by  the  defendant,  Hoc^kinson,  for  thc- 
recovery  of  a  debt  due  to  him  from  the  now  plainti£  That 
the  judgment  so  recovered  was,  duly  and  in  accordance 
with  the  rules  and  practice  of  the  Court  of  Queen's  Bench, 
for  want  of  an  appearance  in  the  said  action  by  the  now 
plaintiff;  and  no  order  to  take  or  detain  the  now  plaintiff 
in  execution  upon  the  said  judgment  was  ever  at  any  time 
made  under  or  in  pursuance  of  the  proviso  in  that  behalf 
contained  in  the  said  statute. 

Rejoinder. — That  the  said  writ  of  ca.  sa.  at  the  said  time 
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when  &c.,  was  in  full  force  and  was  not  then  or  at  any  other 

time  reversed,  annulled,  or  set  aside,  B&ookb 

Demurrer  and  joinder  therein.  „     *• 

*  H0DGKIN8OV. 

Montague  Smith,  in  support  of  the  demurrer. — The  re- 
joinder is  bad.  The  defendants,  having  caused  the  plaintiff 
to  be  arrested  under  a  writ  of  ca.  sa.  issued  on  a  judgment 
for  less  than  20/.,  are  liable  in  this  action,  although  the  writ 
has  not  been  set  aside.  By  the  7  &  8  Vict.  c.  96,  s.  57,  *'  no 
person  shall  be  taken  or  charged  in  execution  upon  any 
judgment  obtained  in  any  of  her  Majesty's  superior  Courts, 
or  in  any  County  Court,  Court  of  Requests,  or  other  inferior 
court,  in  any  action  for  the  recovery  of  any  debt,  wherein 
the  sum  recovered  shall  not  exceed  the  sum  of  202.,  exclu- 
sive of  the  costs  recovered  by  such  judgment."  The  69th 
section  enables  the  Judge  who  tried  the  cause  to  order  the 
defendant  to  be  taken  in  execution,  if  it  appears  that  he 
has  obtained  credit  from  the  plaintiff  under  false  pretences 
&c.  The  effect  of  those  enactments  is  to  abolish  the  writ 
of  ca.sa.  where  the  judgment  is  for  a  sum  not  exceeding  20/., 
and  the  case  is  the  same  as  if  the  plaintiff  had  been  impri- 
soned without  any  writ  having  issued.  The  rule  of  law  is  thus 
stated  by  De  Grey,  C.  J.,  in  Barker  v.  Braham  {a) : — "  A 
sheriff  or  his  officers,  or  any  acting  under  his  or  their 
authority,  may  justify  themselves  by  pleading  the  writ  only, 
because  that  is  sufficient  for  their  excuse,  although  there 
be  no  judgment  or  record  to  support  or  warrant  such  writ ; 
but  if  a  stranger  interposes,  and  sets  the  sheriff  to  do  an 
execution,  be  must  take  care  to  find  a  record  that  warrants 
the  writ,  and  must  plead  it;  so  must  the  party  himself  at 
whose  suit  such  an  execution  is  made."  In  CoUett  v. 
Foster  (b)  it  was  held  that  the  defendant  was  liable  in 
trespass  for  the  act  of  her  attorney  in  causing  the  plaintiff 

(a)  8  Wils.  368.  376.  (b)  2  H.  &  N.  356. 

VOL.  IV.— N.  S,  AAA  E^CH, 
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1859.       to  be  arrested  under  a  ca«  sa.  issued  on  a  judgment  upon 

*^^^      a  warrant  of  attorney  under  which  20L  was  not  due,  the  ca. 

_     «•  sa.  havine  been  set  aside  by  a  Judire.     There  judirment  was 

signed  for  60L,  so  that  there  was  a  judgment  which  primfi 

facie  authorised  the  writ :  here  judgment  was  recovered  for 

]  3^  onl J. 

Pinder,  contra. — The  writ  is  not  void,  but  only  irregular, 
and  whilst  it  continues  in  force  operates  as  a  protection  to 
all  persons  acting  under  it :  Blanchenay  v.  Burt  (a).     The 
defect  might  have  been  taken  advantage  of  by  writ  of  error: 
Prentice  v.  HarrUan  (J),  Com.  Dig.  **  Pleader"  (3  B.  1);  or 
the  ca.  sa.  might  have  been  set  aside.     In  the  latter  event 
trespass  might  have  been  maintained  against  the  defendant 
In  Barker  v.  Braham  (c)  there  was  no  judgment  to  warrant 
the  writ ;  for  the  action  was  against  an  administratrix,  and  she 
was  taken  in  execution  without  any  suggestion  that  she  had 
been  guilty  of  a  devastavit.   De  Grey^  C.  J.,  said  that  where 
a  judgment  is  set  aside  trespass  will  lie,  ^*  for  by  the  vacating 
of  the  judgment  it  is  as  if  it  had  never  been,  and  not  like  a 
judgment  reversed  by  error."    The  Slst  section  of  the  Irish 
Insolvent  Debtors  Act,  3  &  4  Vict  c.  107,  enacts,  **  that 
no  person  who  shall  have  become  entitled  to  the  bene6t  of 
that  Adt,  &c.  shall  at  any  time  thereafter  be  imprisoned  by 
reason  of  the  judgment  so  as  aforesaid  entered  up  against 
him,"  &c.,  but  that,  upon  arrest,  a  Judge  may  release  him 
from  custody ;  and  the  82nd  section  provides,  ^*  that  after 
any  person  shall  have  become  entitled  to  the  benefit  of  that 
Act  by  any  such  adjudication,  no  writ  of  capias  ad  satisfa- 
ciendum, fieri  facias,  or  other  writ  of  execution  against  the 
body,  goods,  or  chattels  of  such  prisoner,  shall  issue  on  any 
judgment,"  &c. ;  yet  it  has  been  held  that  trespass  will  not 

(a)  4  Q.  B.  707.  (ft)  4  Q.  B.  852. 

(c)  8  WilB.  868.  876. 
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He  against  a  creditor  who  without  malice  sues  out  a  ca.  sa.       1859. 
upon  a  judgment  regularly  obtained  by  him  against  his      ^^^ 
debtor  after  the  debtor's  discharse  under  that  Act:  Ewart  _     «»• 

^  HODOKIKSON. 

V.  Jones  (a).  In  Parsons  v.  Loyd  (ft)  the  writ  was  a  mere 
nullity,  nevertheless  it  was  set  aside  before  the  action  of 
trespass  was  brought  against  the  party  who  sued  it  out. 
Whether  the  writ  be  set  aside  or  not,  the  sheriff,  and  all 
persons  acting  under  him,  may  justify  under  it,  however 
irr^ular,  provided  it  be  not  void  on  the  face  of  it,  or  did 
not  issue  from  a  Court  without  jurisdiction :  Chit.  Arch. 
Prac.  p.  589,  9th  ed.  In  Cameron  v.  Lightfoot  (c),  where 
De  Grey^  C.  J.,  says  *Uhat  for  all  arrests  made  without 
lawful  authority  trespass  and  false  imprisonment  will  lie," 
he  gives  these  instances — **  as  if  there  be  no  writ,  or  a  void 
writ." — He  also  referred  to  Johnson  v.  Harris{d). 

9 

Montague  Smith  replied. 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  maintain  this  action:  therefore  our  judgment 
upon  this  demurrer  must  be  for  the  plaintiff.  It  is  impos- 
sible to  get  over  the  words  of  the  57th  section  of  the  7  &  8 
Vict.  c.  96,  which  says  that  *^  no  peraon  shall  be  taken  or 
charged  in  execution  upon  any  judgment  &c.  whereon  the 
sum  recovered  shall  not  exceed  the  sum  of  202."  Here  the 
sum  recovered  did  not  exceed  202.,  and  therefore  the  de- 
fendants had  no  right  to  take  the  plaintiff  in  execution.  It 
is  not  necessary  to  say  more  than  that,  the  Act  being  express 
and  unambiguous,  we  must  decide  according  to  its  terms. 

Martin,  B. — I  am  of  the  same  opinion.  The  cases 
which  have  been  cited  are  inapplicable.     The  question 

(a)  14  M.  &  W.  774.  (c)  2  W.  Black.  1189. 

(h)  3  WUs.  341.  id)  15  C.  B.  347. 
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depends  on  the  enactment  of  the  legislatare,  and  all  we 
have  to  do  is  to  carry  it  into  effect  The  legblature  has 
said  that  no  person  shall  be  taken  in  execution  upon  a 
judgment  whereon  the  sum  recovered  shall  not  exceed  20L 
The  plain  meaning  of  that  is,  that  he  shall  not  be  imprisooed 
under  a  writ  of  ca«  sa.  issued  on  such  a  judgment.  Then, 
if  be  is  imprisoned  contrary  to  laW|  he  is  entitled  to  main- 
tain an  action  of  trespass  against  the  person  who  has  caused 
him  to  be  imprisoned* 


Bbamwelt^  B. — I  am  of  the  same  opinion. 

Watson,  B. — It  is  sufficient  to  say  that,  though  the 
sheriff  might  justify  under  the  writ,  the  defendants,  who 
have  caused  the  plaintiff  to  be  taken  in  execution,  are  liable 
in  this  action.  In  my  opinion,  the  writ  is  not  merely  irre- 
gular, but  absolutely  void,  because  it  has  issued  contrary 
to  law. 

Judgment  for  the  plaintiff. 


June  2. 


Hickman  v.  Machin. 

U  SE  and  occupation.— Plea :    Never  indebted.— The 

particulars  claimed  five  quarters  rent  up  to  Christmas  1858. 

At  the  trial,  before  Lord  Campbell^  C.  J.,  at  the  Spring 

Assizes  at  Warwick,  it  appeared  that   one  Beager  being 

in  possession  of  the  premises,  on  the  10th  of  February 

agreed  to  take, 

a  lease  of  certain  premtsea;  the  defendant,  until  the  lease  should  be  gn^nted,  to  have  the  use 
and  occupation  thereof  as  tenant  from  year  to  year.  There  was  a  provision  for  payment  of 
costs  of  B.  and  the  mortgagees.  The  mortgagees  assented  to  the  agreement  though  they 
were  not  parties  to  it  The  defendant  entered  and  paid  rent  to  B.  up  to  Michaelmas  1857. 
On  the  12tb  of  December,  1857,  B.  assigned  to  the  pUintiff.  In  April,  1858,  the  mortgagees 
ffave  notice  to  the  defendant  to  pay  the  rent  due  to  tnem,  but  no  rent  was  in  fact  paid  to  them 
by  the  defendant  The  plaintiff  sued  for  the  rent  due  from  Christmas  lS57^-^Heid,  that  ibe 
notice  by  the  mortgagees  to  the  defendant  to  pay  rent  to  them  was  no  answer  to  the  action  for 
toe  rent  due  either  before  or  since  the  notice. 


In  1856,  B., 
a  mortgagor 
in  possession, 
agreed 
that  be  and 
all  necessarv 
parties  would 
execute,  and 
the  defendant 
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1854  mortgaged  his  interest  therein  but  remained  in  posses-        1859. 
■ion.     On  the  8th  of  March,  1866,  he  entered  into  an      ^^^ 
agreement  in  writing  with  the  defendant,  Machin,  whereby  ^' 

It  was  agreed  that  Beager  and  all  necessary  parties  should 
execute,  and  Machin  agreed  to  take,  a  lease  of  the  premises 
for  twenty-five  years  from  the  28th  of  March  then  next 
ensuing:  and  it  was  further  agreed  that  till  the  said  lease 
should  be  granted  Machin  should  have  the  use  and 
occupation  of  the  premises  as  tenant  from  year  to  year  on 
the  terms  thereof.  There  was  a  provision  for  the  payment 
of  the  costs  of  Beager  and  his  mortgagees.  The  mort- 
gagees were  not  parties  to  the  agreement,  though  they  were 
cognizant  of  and  assented  to  it  Machin  entered  and  paid 
to  Beager  six  quarters  rent.  On  the  18th  of  June,  1857, 
the  mortgagees'  attorney  sent  to  the  defendant  a  draft  lease 
in  accordance  with  the  agreement,  making  Beager  and 
the  mortgagees  parties,  and  reserving  the  rent  to  the 
latter.  The  draft  was  afterwards  returned  but  no  lease  was 
executed.  By  indenture,  dated  the  12th  of  December, 
1857,  Beager  assigned  all  his  estate  and  interest  to  the 
plaintiff  by  a  deed  reciting  the  mortgage.  On  the  10th  of 
April,  1858,  the  mortgagees  gave  notice  to  the  defendant 
to  pay  them  the  rent  due.  He  had  paid  no  rent  since 
Michaelmas  1857. 

Upon  these  facts,  the  learned  Judge  directed  a  verdict 
f6r  the  plaintiff,  reserving  leave  to  the  defendant  to  move 
to  enter  a  verdict  for  him. 

Brewer  having  obtained  a  rule  nisi  to  enter  the  verdict 
accordingly,  on  the  grounds  that  there  was  no  use  and 
occupation  by  permission  of  the  plaintiff;  that  the  use  and 
occupation  was  under  a  contract  with  Beager  and  his  mort- 
gagees and  not  with  the  plaintiff,  and  that  no  contract  was 
proved  between  the  plaintiff  and  the  defendant  to  enable 
the  plaintiff  to  sue. 
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Machix. 


1859.  Hayea^  Serjt,  and  Field  now  shewed  cause. — The  notice 

^^^^^^     by  the  mortgagees  cannot  affect  the  right  of  the  mortgagor 
against  his  tenant.     The  mortgage  having  been  prior  to 
the  demise  to  the  defendant,  the  defence  amounts  to  a  plea 
of  *^  nil  habuit  in  tenementis."    It  is  said  that  the  mort- 
gagees should  have  been  plaintifis,  but  the  agreement  was 
between  Beager  and  the  defendant     The  stipulation  that 
all  necessary  parties  should  join  in  granting  the  lease  does 
not  affect  the  agreement  which  is  with  Beager  alone.     If 
the  present  action  cannot  be  maintained  the  defendant 
will  escape  the  payment  of  rent  altogether,  because  he 
is  not  liable  for  mesne  profits ;  he  might  say,  in  answer 
to  an  action  of  trespass  brought  by  the  mortgagees  to  recover 
them,  **  I  occupied  by  your  licence.'*    As  long  as  a  tenant 
remains  in  possession  he  must  pay  rent  to  the  party  of  whom 
he  took  the  premises.     The  notice  by  the  mortgagees  had 
not  the  effect  of  altering  the  existing  tenancy:   WiUon  v. 
Dunn  {ay    [Martiny  B. — That  case  applies  only  to  rent  due 
before  the  notice  by  the  mortgagee.    It  merely  decides  that 
after  the  debt  had  become  due  the  mortgagee's  notice  could 
not  afiect  a  vested  right  of  action.     WaUony  B. — Mere 
notice  cannot  alter  the  contract  so  as  to  make  the  defend- 
ant tenant  to  the  mortgagees.     In  the  note  by  WtUeSy  J., 
to  Moss  V.  Galhmore(b),  it  is  said: — *'The  cases  on  this 
subject  might  be  reconciled  to  ordinary  principles,  without 
straining  after  any  peculiar  rule  applicable  to  the  case  of 
mortgagor  and  mortgagee,  by  observing  that  a  tenant  of  the 
mortgagor,  whose  tenancy  has  commenced  since  the  mort- 
gage, may  in  case  of  an  eviction  by  the  mortgagee  either 
actual  or  constructive,  (for  instance,  an  attornment  to  him 
under  threat  of  eviction  (c)),  dispute  the  mortgagor's  title  to 

(a)  17  Q.  B.  294.  314;  Doe  d.  Mt^or  of  Poole  v. 

(b)  1  Spiith*0  Leading  Cases,  Whitty  15  M.  &  W.  571.    See 
p.  479,  4th  ed.         •  Delariei/  v.  Foxj  2  C.  B.,  N.  S., 

(c)  Referring  to  Doe  d.  Hig-  768. 
ginhoiham  v.  Barton^  11  A.  ^  £• 
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either  the  land  or  the  rent  (which  is  no  more  than  any 
tenant  may  do  upon  an  eviction  by  title  paramount) ;  and 
further,  that  he  may,  although  there  has  been  no  eviction,  »• 

defend  an  action  for  rent  by  proof  of  a  payment  under  con- 
stnunt,  in  discharge  of  the  mortgagor's  claim  (a)  (which  right 
is  analogous  to  that  of  an  ordinary  tenant  in  respect  of  pay- 
ments on  account  of  rent-charges  and  other  claims  issuing 
out  of  the  land  of  which  examples  are  cited  in  the  note  to 
Lampleigh  v.  Brathwait(b));  so  that  a  tenant  who  has 
come  in  under  the  mortgagor  after  the  mortgagee,  and  has 
neither  paid  rent  to  the  mortgagee  nor  been  evicted  by 
him,  either  actually  or  constructively  before  the  day  of  pay- 
ment, cannot  defend  an  action  by  the  mortgagor  for  that 
rent.^ 

Brewer,  in  support  of  the  rule. — In  this  case  Beager, 
the  mortgagor,  entered  into  the  agreement  with  the  de- 
fendant as  agent  of  the  mortgagees,  and  on  behalf  of  the 
mortgagees  as  well  as  of  himself.  On  paying  rent  the 
defendant  paid  it  not  to  Beager  alone  but  to  the  mortgagee^. 
On  the  face  of  the  agreement  it  is  shewn  that  Beager  was 
only  mortgagor.  Churchward  v.  Ford  (c)  is  an  authority, 
that  in  order  to  maintain  the  present  action,  it  is  necessary 
to  shew  a  contract  between  the  plaintiff  and  the  defendant 
Here  there  was  no  such  contract  and  no  occupation  by  the 
plaintiff's  permission.  But  there  was  evidence  that  the 
defendant  occupied  by  permission  of  the  mortgagees.— On 
this  point  he  referred  to  the  judgment  of  Parke,  B.,  in  Turner 
v.  Cameron^s  Coalbrook  Steam  Coal  Company  {d). 

Pollock,  C.  6. — We  are  all  of  opinion  that  the  rule 

(a)  Citing  Johnson  y.  Jonea,      p.  131,  4th  ed. 
9  A.  &  £.  809.  (c)  2  H.  &  N.  446. 

(6)  I  Smith's  Leading  Cases,  [d)  5  Exch.  932.    See  p.  937. 
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must  be  discharged.     The  facts  lie  in  a  narrow  compass. 
Beager,  the  mortgagor  in  possession,  entered  into  an  agree* 
mentf  by  which  it  was  provided,  that  the  defendant  should 
have  a  lease,  and  in  the  meantime  hold  as  tenant  from 
year   to    yean      Under    this    agreement    the.  defendant 
entered  and  paid  rent  to  Beager.     Beager  assigned  his 
interest  to  the  plaintiff,  and  thereupon  the  plaintiff  became 
the  lessor  and  the  defendant  the  lessee  of  the  tenement 
from  year  to  year.    The  mortgagees  appear  to  have  given 
notice  to  the  defendant  to  pay  rent  to  them,  but  no  rent 
was  paid*     Notice  by  a  mortgagee  to  a  tenant,  calling  on  him 
to  pay  rent  to  the  mortgagee,  has  not  the  efiect  of  an  attorn- 
ment    It  has  been  decided  that  a  mere  notice  amounts 
to  nothing :   it  is  no  answer  to  an  action  on  the  contract 
between  the  landlord  and  the  tenant  Coupled  with  attorn- 
ment it  is  in  substance  equivalent  to  eviction,  because  the 
tenant  is  not  bound  to  resist ;  and  In  such  case  the  tenant 
may  plead  eviction.     Here,  however,  the  simple  question  is, 
whether  a  mere  notice  by  the  mortgagees  changes  the  situa- 
tion of  the  parties  so  as  to  prevent  the  assignee  of  the 
mortgagor  from  recovering  rent  from  his  tenant,  and  upon 
that  point  the  direction  of  the  learned  Judge  was  right. 

Martin,  B. — I  am  of  the  same  opinion.  The  question 
has  been  treated  as  if  Beager  were  the  plaintiff.  I  give  no 
opinion  upon  the  point  whether,  if  a  mortgagor  leases  land 
by  parol,  his  assignee  can  sue  for  rent  But,  assuming  that  the 
plaintiff  stands  in  the  same  position  as  Beager,  what  is  the 
true  meaning  of  the  contract?  Did  Beager  act  on  his  own 
behalf  or  as  agent  for  the  mortgagees  ?  I  think  he  acted  on 
his  own  behalf.  The  contract  is  between  him  and  Machio, 
and  is  a  contract  on  behalf  of  Beager  himself.  The  lan- 
guage of  it  is,  **  it  is  agreed  between  the  parties  hereto*' — 
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not  between  the  mortgagees  and  Machin.  I  agree  with  my 
brother  Hayes  that,  aslong  as  a  tenant  remains  in  possession, 
he  must  pay  rent  to  the  person  of  whom  he  took.  If  the  nlle  r. 

were  otherwise  it  might  materially  affect  the  title  to  rents. 
I  collect  from  the  language  of  Parke,  B.^  in  Gouldxworth  ▼• 
KniglUs  (a),  referring  to  Doe  d.  Higginbatham  v.  Barton  (6), 
that  he  thought  that  notice  was  equivalent  to  eviction. 
That  was  merely  the  expression  of  an  opinion,  not  a 
judgment 

Bramwell,  B. — The  case  has  been  argued  as  if  Beager 
were  the  plaintiff,  and  there  is  no  doubt  that  he  would  have 
been  entitled  to  recover.  I  have  always  understood  that  in 
a  case  like  the  present,  a  defendant  could  only  get  rid  of  the 
tenancy  by  she  wing  a  notice  by  the  mortgagee  and  payment 
of  rent  to  him,  which  operates  either  as  determining  his 
landlord's  interest  and  so  is  equivalent  to  eviction ;  or,  if 
notice  is  given  and  acted  upon,  it  may  be  considered  an 
answer  to  the  claim  for  rent,  in  the  same  way  as  the  pay- 
ment of  any  other  charge  would  be.  But  the  defendant  has 
not  paid,  and  if  the  answer  he  now  maikes  were  a  good  one 
a  tenant  might  always  say  *^  some  one  else  has  claimed.** 
Suppose  Beager  had  brought  an  action  and  declared  in 
debt  on  the  demise,  the  defendant  could  not  deny  the  de- 
mise or  his  own  entry  under  it.  I  think  Beager's  interest 
was  capable  of  assignment  in  accordance  with  the  opinion 
of  Parke f  B.,  in  Gotildsworth  v.  Knights  (a).  Suppose  the 
declaration  alleged  that  Beager,  being  seised  in  fee,  assigned 
to  the  plaintiff:  if  the  defendant  pleaded  that  he  was  not 
seised,  that  would  amount  to  ''nil  habuit  in  tenementis:'* 

(a)  11  M.  &  W.  337.  See  1  case  it  appears  that  the  defend- 
Smith*8  Leading  Cases,  p.  66,  ants  ofiered  to  prove  that  rent 
4th  ed.  had  been  actually  paid  by  them 

(b)  3  P.  &  D.  194.    In  this  to  the  mortgagee. 


HlCKMAH 
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1859.        ^^^  ^'  Baxter  (a).  If  that  point  had  been  pressed  I  should 
have  had  no  difficulty  in  dealing  with  iu     Another  point, 
o.  vis.  that  the  assignee  of  the  reversion  of  a  parol  lease  cannot 

sue  for  the  rent,  is  disposed  of  by  the  case  of  Standen  ▼. 
Chrismas  (&)• 

Watson,  B.  —I  agree  that  the  rule  must  be  dischaiged. 

I  give  no  opinion  as  to  how  far  a  lease  by  estoppel  is  good 

so  as  to  enable  the  assignee  of  the  lessor  to  sue.   That  point 

is  not  raised.     I  decide  the  case  on  the  ground  that  the 

letting,  if  a  letting  by  deed,  would  be  good  by  estoppel. 

The  mortgagees  have  given  notice  to  the  tenant.     Is  that 

enough  to  determine  the  contract  between  the  landlord  and 

the  tenant?   Many  loose  expressions  are  to  be  found  in  the 

books  as  to  the  position  of  a  mortgagor.    Sometimes  he  is 

said  to  be  the  agent  of  the  mortgagee ;  sometimes  to  be 

tenant  to  him.     The  case  is  put  upon  the  true  ground  in 

the  last  edition  of  Smith's  Leading  Cases  (c).  The  mortgagor 

is  not  a  tenant  at  all ;  he  has  no  interest.     Applying  that 

principle  to  the  present  case  there  is  a  lease  good  by  way 

of  estoppel,  and  the  defence  amounts  to  *'nil  habuit  in 

tenementis." 

Rule  discharged  {dy 

(a)  1  H.  &  N.  568.  (d)  See  CuMertsan  v.  Irving, 

(6)  10  Q.  B.  135.  post,  p.  742. 

(c)  Vol.  1,  p.  479,  4th  ed. 
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Howe  v.  Scarrott. 

Sharp  v,  Scarrott.  iifay28. 

J.  UESE  were  actions  of  replevin  tried  before  Crawder,  J.,  By  marriage 
at  the  last  Spring  Assizes  at  Winchester.  real  estates 

In  Howe  v.  Scarrott  the  plaint  stated  that  the  defendant,  ^^^^J^ 
in  a  certain  dwelling  house,  37,  Havant  Street,  took  the  jJJ^^^^'JJ^™"* 
goods  of  the  plaintiff  and  unjustly  detained  them,  &c,  receive  the 

Avowries. — First :  The  defendant  well  avows  the  taking  wle  use  inde- 

pendeotly  of 

of  the  said  goods  in  the  said  dwelling  house,  because  the  ber  husband, 
plaintiff,  during  all  the  time  when   the  rent  hereinafter  marriage  the 
mentioned  to  have  been  distrained  for  was  accruing  and  the  premises 
becoming  due,  and  when  it  became  due,  and  from  thence  mdiiDgof 
until  and  at  the  said  time  when  &c,,  held  and  enjoyed  the  ^^  f^  PJ^ch 
dwelling  house  in  which  &c.,  as  tenant  thereof  to  the  de-  P"  ^'*®  ?•• 

^  interested. 

fendant  under  and  by  virtue  of  a  certain  demise  thereof  to  The  wife 

received  the 

the  plaintiff  theretofore  made  by  the  defendant  and  Eliza  rents  during 
his  wife,  since  deceased,  at  and  under  a  certain  rent,  to  wit  j76U;th|titwas 
the  yearly  sum  of  14iL,  payable  quarteriy,  on  the  25th  of  fii^i^what 
March,  the  24th  of  June,  the  29th  of  September,  and  the  t^^i^"" 
25th  of  December  in  each  year,  by  equal  and  even  portions  ^^^{JeraT** 
in  every  year  during  the  said  tenancy,  and  because  a  large  ■*®°*  ^^  ^**® 
sum  of  money,  to  wit  7/.,  of  the  rent  aforesaid,  for  two  dealing  with 

his  wife*s  pro- 

quarters  of  a  year  ending  on  the  29th  of  September,  1858,  perty ;  and 
and  from  thence  until  and  at  the  said  time  when  &c.,  was  due  death  of  the 
and  in  arrear  from  the  plaintiff  to  the  defendant,  the  same  ^cre  not 


the  nusband 


having  accrued  due  after  the  death  of  the  said  Eliza,  the  denS^thaT 
defendant  well  avows  the  takins  &c.,  as  a  distress  for  the  i^? 

o         '  had  any  m- 

said  sum  of  7i  &C.  terest,  unless 

It  was  found 

Second. — That  the  plaintiff,  when  the  rent  distrained  for  that  he  let  in 

his  own  name. 

was  accruing  and  became  due,  and  from  thence  &c.,  held 
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and  enjoyed  the  dwelling  house  as  tenant  thereof  to  the 
defendant  by  virtue  of  a  demise  to  the  plaintiff  made  by 
the  defendant  at  a  certain  rent,  payable  &c.,  and  because 
7/.  was  due  and  in  arrear  the  defendant  avows  the  taking 
of  the  goods,  as  a  distress  &c* 

Pleas  in  bar  to  the  first  avowry. — First:  That  the  de- 
fendant did  not  hold  the  said  dwelling  house,  in  which  &c., 
as  tenant  thereof  to  the  defendant  under  the  said  supposed 
demise.  Secondly :  That  no  part  of  the  said  supposed  rent 
was  in  arrear. — Similar  pleas  were  pleaded  to  the  second 
avowry. 

Whereupon  issues  were  joined. 

In  Sharp  v.  Scarrott  the  taking  of  the  goods  which  was 
complained  of  was  in  a  dwelling  house,  14,  King  Street, 
Kingston,  in  the  parish  of  Portsea. 

The  pleadings  were  similar  to  those  in  H(me  v.  Scarrott 

At  the  trial  of  Sharp  v.  Scarrott  the  defendant  proved 
that,  on  the  25th  of  March,  1858,  the  plaintiff  and  his 
wife  called  on  the  defendant  and  agreed  to  take  the  house 
in  King  Street,  Portsea.  The  rent  asked  was  10/.  a  year. 
The  defendant  admitted  that,  the  plaintiff  wishing  to  take 
the  house  at  9/.,  he  said  he  and  his  wife  would  consider 
of  it 

The  plaintiff  proved  that,  prior  to  1844,  the  house  was 
the  property  of  Eliza  Bolt,  and  that,  by  a  settlement  made 
on  the  marriage  of  the  defendant  with  the  said  Eliza  Bolt, 
dated  the  8th  of  July,  1844,  it  was,  with  other  property, 
conveyed  to  William  Scott  and  John  Pamell,  their  heirs 
and  assigns,  in  trust,  after  the  solemnization  of  the  marriage, 
that  W.  Scott  and  J.  Pamell,  or  the  survivor,  would  assure 
the  messuage  thereby  granted  unto  and  to  the  use  of  such 
persons  as  E.  Bolt,  notwithstanding  her  coverture,  at  any 
time  during  the  life  of  the  defendant  and  E.  Bolt  his  in- 
tended wife,  should  appoint ;  and  until  such  appointment 
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upon  trust  that  W.  Seott  and  J.  Parnell  should  receive  the 
rents  when  the  same  should  become  payable,  and  pay  them 
during  the  joint  lives  of  the  defendant  and  E.  Bolt  to  such 
persons  as  £•  Bolt  should,  notwithstanding  her  coverture, 
appoint;  and  in  default  of  such  appointment  should  pay 
such  rents  into  the  proper  hands  of  £.  Bolt,  or  otherwise 
permit  her  to  enjoy  the  same,  for  her  own  sole  and  separate 
use  and  benefit,  exclusive  of  the  defendant.  The  plaintiff 
swore  that,  when  he  took  the  house,  the  defendant  told  him 
that  his  wife  had  bought  it  before  her  marriage,  and  that 
he  had  no  objection  to  let  the  house  for  9L  if  the  plaintiff 
could  agree  with  Mrs.  Scarrott  There  were  no  children 
of  the  marriage,  and  the  plaintiff's  wife,  who  was  illegiti«- 
mate,  died  in  May,  1858,  intestate. 

Upon  this  evidence  the  learned  Judge  said  that  he  was 
of  opinion  that  the  defendant  had  let  the  house  merely  as 
agent,  and  that  there  was  no  estoppeL  Whereupon  a  ver- 
dict was  entered  for  the  plaintiff,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  verdict  for  him. 

In  Howe  v.  Scarroti  the  defendant  proved  that,  after  the 
execution  of  the  marriage  settlement  above  mentioned,  the 
defendant  and  his  wife  let  the  house,  37,  Havant  Street, 
(which  had  been  his  wife's  property  before  her  marriage, 
and  which,  subject  to  a  mortgage  thereon,  was  comprised 
in  the  settlement),  to  the  plaintiff  at  lAL  a  year.  No  one 
but  the  plaintiff,  the  defendant  and  his  wife  were  present, 
and  the  trustees  of  the  settlement  were  not  mentioned. 
The  defendant  said  that  he  assented  to  his  wife's  receiving 
the  rent,  which  she  generally  did,  and  that  after  his  wife's 
death  he  demanded  the  rent  due,  but  the  plaintiff  refused 
to  pay  it  to  him.  On  cross-examination,  he  stated  that  it 
was  he  who  let  the  house. 

The  plaintiff's  witnesses  stated  that  it  was  Mrs.  Scarrott 
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who  let  the  bouse  and  received  the  rent,  and  that  the 
defendant  did  not  interfere.  The  learned  Judge,  after 
offering  to  leave  any  question  to  the  jury,  directed  a  verdict 
to  be  entered  for  the  plaintiff,  reserving  leave  to  the  defend- 
ant to  move  to  enter  the  verdict  for  him. 

Karilake^  in  Easter  Term,  obtained  a  rule  nisi  to  enter 
the  verdict  for  the  defendant,  on  the  ground  that  the 
avowries,  or  one  of  them,  were  proved,  and  that  there  was 
no  evidence  of  any  letting  by  Mrs.  Scarrott,  or  by  her  and 
the  defendant,  as  agent  or  agents  for  the  trustees ;  that  the 
plaintiff  was  estopped  from  denying  that  there  was  a  letting 
to  her  by  the  defendant :  or  for  a  new  trial,  on  the  ground 
of  misdirection,  the  Judge  having  held  that,  in  letting,  the 
parties  letting  acted  as  agents  for  the  trustees,  and  that 
there  was  no  estoppel ;  against  which 


Hayes  Serjt.  and  J.  D.  Coleridge  now  shewed  cause. — 
The  question   is,  whether  the  defendant  can  claim  rent 
which  accrued  after  his  wife's  deatL     He  admitted  that  he 
told  the  plaintiff  that  his  wife  was  to  receive  the  rent.     The 
defendant  had  no  title  to  the  rent     The  trustees  held  in 
trust  to  pay  the  rents  into  the  hands  of  the  wife,  or  to  per- 
mit her  to  receive  them   to  her  separate  use  during  her 
life.     In  letting  the  premises  to  the  plaintiff,  the  parties 
were  acting  in  pursuance  of  that  permission.    The  posses- 
sion by  the  husband  and  wife  was  in  conformity  with  the 
settlement.      The  question  was    simply  one  of   agency* 
A  party  who  takes  irom  a  cestui  que  trust  is  at  liber^ 
to  shew  that  the   cestui  que   trust  let  as  agent  to  the 
trustee.     In  Vallance  v.  Savage  (a),  in  case  for  injury  to 
his  reversion,  the  plaintiff  declared  that  the  premises  were 
in  the  occupation  of  S.  P.  as  tenant  to  him ;  it  was  held 
that  the  allegation  was  suflBciently  proved  by  shewing  that 

(a)  7  Bing.  595. 
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S.  P.  had  been  let  into  possession  by,  and  paid  rent  to,  a 
cestui  que  trust,  to  whom  the  plaintiff  was  trustee.  Sup- 
pose the  trustee  of  a  marriage  settlement  allows  his  cestui 
que  trust  to  let  premises  comprised  in  the  settlement,  he 
cannot  treat  the  tenant  as  a  trespasser.  Even  where,  upon 
a  letting  by  deed,  the  husband  and  wife  demise,  and  the 
reservation  of  rent  is  to  the  husband  and  wife  and  the  heirs 
of  the  wife,  the  tenant,  after  the  death  of  the  wife,  may 
shew  that  the  husband  has  no  interest :  Hill  v.  Saunders(a), 
It  was  a  question  of  fact  under  what  title  the  plaintiff  came 
in. 

Monttigve  Smith  and  Kanlahe^  in  support  of  the  rule. — 
The  learned  Judge  said  that  he  thought  that  the  letting 
was  a  letting  by  the  wife  as  the  agent  of  the  trustees.  But 
the  trustees  never  interfered.  It  must  be  assumed,  as  be- 
twecn  the  defendant  and  the  plaintiff,  that  the  defendant 
was  seised  in  fee.  That  being  so,  the  trustees  could  not, 
by  giving  notice,  alter  the  position  of  the  parties  to  the 
contract :  Delaney  v.  Fox  (i).  In  Churchward  v.  Ford  (c) 
a  cestui  que  trust  let  in  her  own  name ;  it  was  contended 
that,  notice  having  been  given  by  the  trustees  to  the  tenant, 
they  had  a  right  to  claim  rent  from  him :  but  it  was  held 
that  they  could  not  do  so  successfully.  Here  the  trustees 
never  claimed,  nor  were  their  names  ever  mentioned: 
therefore  it  must  be  assumed  that  when  the  defendant  and 
his  wife  let  the  premises  they  did  so  in  virtue  of  some  right, 
and  the  plaintiff  was  estopped  from  denying  that  they 
demised  jointly. 

In  Sharp  v.  Scarroit^  Karslake  had  obtained  a  similar 
rule,  which  he  was  now  called  upon  to  support. 

(a)  4  B.  &  C.  529.  (b)  2  C.  B.,  N.  S.,  768. 

(c)  2  H.  &  N.  446, 
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Kanlahe^  in  support  of  the  rule. — In  the  case  of  Sharp 
V.  Scarrott  the  plaintiff  dealt  with  the  defeDdant;  and, 
though  he  talked  of  the  estate  as  one  in  which  his  wife 
had  an  interest,  there  was  no  evidence  that  be  let  as  agent 
merely,  and  in  fact  the  trustees  had  no  legal  estate. 


J.  D.  Coleridge^  contri^  was  not  called  upon  to  aj^gue* 

Pollock,  C.  B.— Jn  these  cases  separate  plaintiffs  com* 
plained  that  the  defendant  distrained  their  goods.      The 
defendant  avowed  as  landlord;   the  facts  being  that  the 
property  was  die  separate  property  of  the  wife,  and  that 
the  wife  was  dead  before  the  rent  accrued.     At  the  trial, 
the  question  was  not  distinctly  submitted  to  the  jury  what 
was  the  real  contract ;  but  we  are  to  say,  on  a  view  o(  all 
the  facts,  whether  there  was  evidence  to  warrant  the  find* 
ipg.    I  think  that  the  view  taken  by  the  learned  Judge  was 
correct     Suppose  the  plaintiff,  when  he  took  the  property, 
made  inquiries  as  to  who  was  letting  it.    The  answer  would 
have  been  **  We  are  letting,"  that  is|,  the  husband  and  wife. 
The  plaintiff  would  have  said,  *'  You  cannot  do  that,  be- 
cause the  property  is  vested  in  the  trustees  of  the  setde- 
ment.**    The  reply  would  have  been,  **  We  have  the  autho- 
rity of  the  trustees."    If  it  is  necessary  to  resort  to  the 
trustees,  there  U  no  doubt  that,  as  a  matter  of  fact,  they 
gave  authority.     If  let  without  the  authority  of  the  trustees^ 
I  think  it  was  let  as  the  wife's  property  on  behalf  of 
both. 


Martin,  B. — In  Howe  v.  Scarrott^  the  wife  being  the  bene- 
ficial owner  of  the  equity  of  redemption,  the  husband  and  wife 
demised  to  the  plaintiff.  The  effect  of  the  demise  depends 
on  a  question  of  fact.    If  it  was  a  demise  by  the  husband, 
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an  estoppel  arises,  and  be  and  the  tenant  are  equally  estopped 
from  setting  up  the  real  state  of  the  title.  But  I  think  it  was 
let  by  the  husband  and  wife,  and  in  that  case  the  estoppel  is 
excluded.  On  the  death  of  the  wife,  there  being  no  tenancy 
by  the  courtesy,  the  interest  of  the  husband  ceased  ;  there- 
fore, whoever  else  may  have  a  title  to  the  rent,  the  defendant 
has  not 
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1859. 


Howv 

scabbott. 
Shabp 

soabbott. 


Watson,  B. — I  agree  that  the  question  is,  was  the 
letting  a  letting  by  the  husband  and  wife,  or  by  the  hus- 
band alone  ?  On  the  evidence,  the  husband  admitted  to 
the  persons  who  took  the  bouses  that  he  held  them  as  the 
property  of  his  wife.  It  was  not  necessary  that  be  should 
use  precise  language  as  a  conveyancer  would,  if  he 
clearly  intimated  that  the  property  was  his  wife's.  There 
is  the  strongest  evidence  that  the  trustees  assented  to  the 
letting.  A  letting  by  a  cestui  que  trust,  when  the  trustee 
allows  the  cestui  que  trust  to  deal  with  the  property,  is  like 
a  letting  by  a  mortgagor  in  possession.  In  Churchward  v. 
Ford  (a)  the  effect  of  a  letting  by  a  cestui  que  trust  is  put 
on  the  true  ground.  In  that  case  the  cestui  que  trust  had 
let,  and  the  question  was  whether  the  tenant  occupied  by  the 
permission  of  the  trustees,  but  the  trustees  had  no  title 
to  the  property.  In  Vallance  v.  Savage  (&)  the  question 
of  estoppel  did  not  arise.  Here  there  is  no  evidence  to 
raise  an  estoppel. 


Channell,  B. — I  also  am  of  opinion  that  the  rule  must 
be  discharged.  The  property  in  question  was  settled  to 
the  separate  use  of  the  defendant's  wife,  who  had  therefore 
an  equitable  estate :  she  and  her  husband  let  The  ques- 
tion is,  whether,  under  these  circumstances,  the  avowry  is 


(a)  2  H.  &  N.  446. 
VOL.  IV. — ^N.  8. 
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(6)  7  Bing.  595. 
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HOWB 
o. 

scarbott. 

Shabp 

O. 
SCABBOTT. 


supported.  I  think  it  is  a  question  of  fact.  If  the  letting 
had  been  a  letting  by  the  husband  alone,  I  should  agree 
with  the  defendants  counsel  that  an  estoppel  would  ha?e 
been  created. 

Rule  discharged. 


^<^3i«      Jane  Birkbtt,  Executrix  of  John  Birkett,  deceased,  v. 

The  Whitehaven  Junction  Railway  Company. 


B. took  ft 
ticket  from 
Workington 
to  Carliue 
from  the 


Declaration.— That  the  defendants,  before  and  at 
the  time  of  the  happening  of  the  injury  hereafter  men- 
tioned, were  common  carriers  of  passengers  by  railway  fa 
jlSii^orSai-  reward  to  the  defendants  in  that  behalf,  to  wit,  by  a  certain 
Fn  oSelTto"^'  train  of  carriages  of  the  defendants,  to  wit,  from  Workington 
arrive  at  the  jq  Carlisle ;  yet  the  defendants  so  carelessly  and  negligently 
the  station  at     behaved  themselves  in  and  about  the  said  train  and  the 

Maryport  the  ^  , 

trains  pass  over  management  thereof,  and  in  and  about  the  sending  and 

the  line  of  the 

Maryport  and  forwarding  of  the  said  John  Birkett  on  his  said  joumej 
way.  On  that  from  Workingtou  to  Carlisle,  that  owing  to  the  negligence 
acting  swUch  ^^^  carelessness  of  the  defendants,  and  their  bad  manage- 
hf|1i?ri^w  *"  ment  and  want  of  care  in  respect  of  the  premises,  the  said 
jnto  a  siding,  train,  whilst  on  the  said  journey,  ran  against  and  came  into 
siding  were       collision  with  Certain  trucks  and  carriages,  and   the  ssid 

the  property  of  ^  ^  ^ 

the  Manrport    John  Birkett  being  in  the  said  train  on  the  said  journey*  by 

and  Carlisle 
Railway  Com 


proper  order.  It  was  proved  tbat  all  switches  are  liable  to  get 
the  Whitehaven  Junction  Railway  coming  slowly  up  to  the  station,  m  consequence  of  the  poio^ 
being  turned  the  wrong  way,  ran  into  the  siding  and  came  in  collision  with  some  coal  trncks, 
whereby  B.  was  killed.  The  Judge  left  it  to  the  jury  to  say  whether  there  was  neglig^^^  ^ 
the  part  of  the  Whitehaven  Junction  Railway  Company.  The  jury  found  that  there  was.— •^'^^ 
that  the  question  was  properly  left  to  the  jury ;  that  there  was  evidence  of  such  negligeDce»  sd^ 
that,  upon  such  finding,  the  Whitehaven  Junction  Railway  Company  were  liable,  onder  toe 
9  &  10  Vict.  c.  93,  to  an  action  by  the  personal  representative  of  B. 
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reason  thereof,  then  received  such  hurts  and  injuries  as        1859. 

shortly  after  caused  bis  death,  which  happened  within  twelve      ^j^^^^ 

calendar  months  before  the  commencement  of  this  suit,  &c.   „,      ^• 

Whitkhatkk 

Pleas  (inter  alia). — Not  euilty.  Juhction 

*       ,  ,  i  ,      «  .  BjlilwatCo. 

At  the  trial,  before  Byles,  J«,  at  the  Spring  Assizes  at 

Carlisle,  it  was  proved  that  the  deceased  John  Birkett,  who 
was  a  draper  and  kept  a  post  office,  on  the  16  th  of 
June,  1857,  took  a  ticket  for  Carlisle  at  the  Workington 
Station  on  the  defendants'  railway.  On  getting  to  Mary* 
port  the  train  ran  off  the  line  into  a  siding,  when  it 
came  into  collision  with  some  coal  wi^gons  in  consequence 
of  a  switch  being  turned.  The  train  was  going  about 
three  miles  an  hour.  The  switch  was  on  the  line  of  the 
Maryport  and  Carlisle  Railway  Company,  who  kept  it  in 
repair ;  but  both  the  switch  and  the  siding  were  for  the 
ezcluMve  use  of  the  defendants.  The  points  were  self- 
acting.  Had  they  been  right,  the  train  would  have  gone 
straight  forward  into  the  station.  John  Armstrong,  the 
traffic  manager  of  the  Maryport  and  Carlisle  Railway, 
stated,  that  it  was  **  the  duty  of  one  Hodden,  a  servant  of 
the  Whitehaven  Junction  Railway  Company,  to  open  the 
gate  leading  to  the  Maryport  and  Carlisle  Station,  and 
to  attend  to  the  switch  which  was  within  the  Maryport 
Station,  about  four  yards  from  the  gates  which  are  on  the 
line  of  the  Whitehaven  Company.  .  The  switch  was  under 
the  control  of  the  Maryport  and  Carlisle  Railway  Com- 
pany. The  Whitehaven  Railway  Company  paid  rent  to  the 
Maryport  and  Carlisle  Railway  Company  for  the  use  of  the 
station  and  switch.  It  was  the  practice  for  Hodden,  the 
defendants*  gateman,  to  look  at  the  switch  and  see  that 
it  was  right.  The  switch  was  a  self-acting  one;  but 
no  points  are  safe  without  a  man  to  attend  to  them«*' 
John  Birkett  died  of  softening  of  the  brain,  which  the 
plaintiff's   witnesses  stated  to  have  been  caused  by  the 
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1859.       collision.     It  was  proved  that  he  had  beea  in  the  receipt  of 
50L  a  year  from  the  post  oflSce,  and  did  business  amounting 


I 


V.  to  S,500L  a  year,  the  estimated  profit  in  which  was  2101 

^  Whitkhatsn   .-      ,.  . 

JuNCTioif      After  his  death  it  turned  out  that  he  was  insolvent^  hia 
I  Railway  Co. 

I  estate  paying  I6s.  6d.  in  the  pound. 

The  defendants'  witnesses  proved  that  the  deceased  bad 
been  in  bad  health  before  the  accident,  suffering  from 
dyspepsia  and  difficulty  of  breathing :  that  in  January,  1857, 
his  memory  had  become  defective  and  his  temper  irritable. 
Medical  witnesses  proved  that  the  symptoms  were  those  of 
softening  of  the  brain ;  but  they  admitted  that  a  blow  on 
the  head  might  have  produced  disease  and  soflening  of  the 
brain. 

On  this  evidence  the  learned  Judge  left  it  to  the  jury  to 
say,  first,  whether  the  collision,  alleged  to  have  been  the 
proximate  cause  of  death,  was  caused  by  the  Diligence  of 
the  defendants.     He  said  that  though  the  switch  was  on  the 
line  of  the  Maxyport  and  Carlisle  Railway,  even  that  Com- 
pany had  the  care  of  it,  which  was  not  the  case,  the  de- 
fendants would  have  been  answerable  to  the  plaintiff  for  its 
'  negligent  management.    If  the  care  of  the  switch  was  en- 
trusted to  Hodden,  the  man  stationed  at  the  gates,  and  he  was 
the  servant  of  the  defendants,  was  it  negligence  on  the  part 
of  the  defendants  that  Hodden  did  not  take  care  to  see  that 
the  switch  was  right?     Secondly,  was  the  death  of  the 
deceased  caused  by  the  accident  ?    If  he  had  a  fatal  disease 
which  would  be  sure  to  kill  him,  but  his  death  was  precipi- 
tated by  the  collision,  the  defendants  were  liable.     As  to 
the  damages :  that  the  plaintiff  was  only  entitled  to  recover 
for  actual  pecuniary  loss.     If  sound,  the  deceased  might 
have  lived  for  several  years;  if  unsound  he  would  have 
died  in  a  short  time,  or  a  year  or  two,  and  the  amount  of 
damages  would  be  less. 

The  jury  found  a  verdict   for  the  plaintiff,  with  200/. 
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damages.     In  answer  to  further  questions  by  the  learned        1859. 
Judge ;  first,  whether  there  was  negligence  in  the  defendants* 


servant  not  having  attended  to  the  switch,  they  stated  that  ^      •• 

^  •  ^  Whitxhayvn 

they  were  not  satisfied  that  there  was  any  one  at  the  switch ;      Junction 
secondly,  whether  there  was  negligence  on  the  part  of  the 
Whitehaven  Junction  Railway  Company,  they  found  that 
there  was. 

Edward  James^  in  Easter  Term,  obtained  a  rule  nisi  to 
enter  a  nonsuit  or  for  a  new  trial,  on  the  ground  that  there 
was  no  evidence  of  such  negligence :  that  the  defendants 
had  no  duty  imposed  upon  them  to  look  after  the  switch, 
and  that  the  damages  were  excessive. 

S.  Temple  and  Crompton  Huttan  now  shewed  cause. — 
First:  it  is  said  that  there  was  no  negligence  on  the  part  of 
the  defendants,  the  points  having  been  under  the  control 
of  the  Maryport  and  Carlisle  Railway  Company ;  but  even 
in  that  case  the  defendants  are  liable.  [Bramwellg  B. — 
Would  you  so  contend  if  the  switch  had  been  entirely 
under  the  control  of  the  Maryport  and  Carlisle  Company  ? 
Suppose  that  Company  had  taken  up  a  rail  a  mile  fi*om 
the  junction,  would  the  Whitehaven  Company  have  been 
liable  unless  it  was  shewn  that  they  chose  to  go  on  know- 
ing that  the  rail  had  been  taken  up?  PoHock^  C.  B. — No 
doubt,  if  a  person  employs  a  contractor  to  build  a  bridge,  or 
construct  a  wall,  the  responsibility  for  damage  firom  negli- 
gence does  not  attach  to  the  party  employing  the  contractor, 
but  to  the  contractor.  But  when  a  contractor  agrees  to  do 
certain  work,  for  instance,  if  he  contracts  to  build  a  house, 
and  then  employs  another,  who  is  liable  for  the  default  of 
the  sub-contractor?]  Here  the  defendants  contracted  to 
carry  the  deceased  to  Carlisle,  and  in  order  to  fulfil  their 
contract  they  must  have  a  control  over  the  line  to  Carlisle. 


I 

i 
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1850.       Where  a  contract  is  made  by  a  railway  Company  to  carry  a 
^'"~'      passenger  from  London  to  some  distant  place,  if  the  passenger 
».  is  carried  by  the  contracting  Company  over  lines  belonging 

JuMOTioH      to  Other  Companies,   and   an   accident   happens  by  the 
default  of  such  Companies^  the  contracting   Company  is 
liable :  they  contract  that  there  shall  be  no  negligence  on 
the  part  of  such  other  Companies :  see  per  Bolfe^  6.,  in 
/  MuBchamp  v.   The  Lancaster   and  Preston  Raihoay  Com- 
pany (a).     [BramtoeUi  B. — If  the  Maryport  Railway  Com- 
pany took  up  a  rail>  knowing  that  the  carriages  of  the 
Whitehaven  Company  were  coming,  an  action  would  lie 
against  them  by  every  passenger  injured.]  The  Whitehaven 
Company  undertook  to  do  that  which  the  Maryport  Com- 
pany  were   perhaps  bound   to  do:    WUby  ▼.    The   West 
Cornwall  Railway  Company  (&)•     [BramwelU  B. — A  carrier 
who  undertakes  to  carry  goods  and  passengers,  in  the  case 
of  injury  to  passengers,  is  only  liable  for  negligence ;  bat 
he  is  liable  for  not  carrying  goods  safely,  even  without 
negligence.]     Secondly,  there  was  evidence  for  the  juiy* 
and  they^in  effect  found  that  the  switch  was  under  the 
direction  of  the  defendants.     It  was  the  duty  of  the  de- 
fendants to  employ   a  man  to  look  after  it.     They  were 
entitled  to  do  so  because  they  paid  rent  for  the  station, 
including  the  switch.      It  was  proved  that  the  Maryport 
and  Carlisle  Railway  Company  never  had  any  one  to  look 
after  the  switch  :  the  evidence  was,  that  the  man  at  the  gates 
leading  to  the  Maryport  Station  looked  to  it.    [BramtceBi  B. 
— If  one  railway  Company  runs  its  trains  over  the  line  of  an- 
other, and  has  notice  that  there  is  danger  at  a  particular  point, 
the  Company  should  employ  a  man  to  look  out     It  most  be 
assumed  that  some  one  was  guilty  of  negligence;   prima 
facie  it  was  the  man  at  the  switch.]    The  danger  arose 

(a)  8  M.  &  W.  421.  430.  (b)  2  H.  &  N.  703. 
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from  the  awitcbt  which  was  only  used  by  the  defendants, 
being  out  of  order.  Whether  the  defendants'  undertaking 
bound  them  to  ha?e  a  man  there  or  not,  or  the  points  were  ». 

W  ITTTT5WA  VTCW 

self-acting  and  not  in  order,  it  was  the  defendants'  own  act      Junction 
which  sent  the  train  into  the  siding.     They  had  a  servant 
at  the  gates  within  sight  of  the  switch,  who  might  and  ought 
to  have  looked  after  it. 


Edward  James  and  Overend^  in  support  of  the  rule. — The 
learned  Judge  ruled  that  it  was  the  duty  of  the  defendants 
to  take  care  of  the  switch.  If  he  was  wrong  in  that,  he 
was  wrong  in  leaving  the  question  of  negligence  to  the 
jury.  The  actioa  under  the  9  &  10  Vict.  c.  93,  is  not 
founded  on  the  contract  to  carry,  but  upon  the  negligence, 
and  should  have  been  brought  against  the  Maryport  and 
Carlisle  Railway  Company  as  owners  of  the  line  and 
switch,  the  defect  in  which  caused  the  accident  That 
Company  would  have  been  responsible  upon  the  principle 
on  which  Pamaby  v.  The  Lancaster  Canal  Company  (a) 
and  Manley  ▼•  77ie  St.  Helenas  Canal  and  Railway  Com- 
pany (&)  were  decided.  The  Maryport  and  Carlble  Rail- 
way Company's  Act  empowers  any  person  to  travel  on  the 
line  on  payment  of  tolls;  the  railway  is  therefore  a  public 
highway.  The  89th  section  of  the  Railways  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict  c.  20),  which  is  incorpo- 
rated in  the  Whitehaven  Junction  Railway  Company's  Act, 
provides  that  the  Company,  as  earriersy  shall  not  be  liable 
to  any  greater  extent  than  stage  coach  proprietors  or 
common  carriers  would  be  liable.  The  Maryport  and  Car- 
lisle Railway  Company  would  have  been  responsible  to 
any  person  lawfully  travelling  on  the  line.  The  contract 
of  a  passenger  with  the  defendants  would  not  affect  his 

(a)  11  A.  &  £.  223. 230.  (h)  2  H.  &  N.  840. 
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1859.        ^K^^  ^o  ^^^  the  Maryport  and  Carlisle  Company :  DafyeU 

^^^      V.  7\prer  (a).     The  defendants  contracted  in  two  capacities 

9.  — ^3  carriers  and  as  proprietors  of  the  entire  line  of  railway. 

JuMCTjoK      As  to  their  own  line,  they  may  have  contracted  that  it  should 
Bailwat  Co.    ,     .  "  ,  -,        ,    . 

be  in  proper  order;  that  is  a  matter  under  their  own  con- 
trol. But  they  do  not  so  contract  as  to  the  line  of  another 
Company  over  which  they  have  merely  power  to  run. 
Here  the  defendants  had  nothing  to  do  with  the  switch, 
which  was  on  the  line  and  under  the  control  of  the  Maiy- 
port  and  Carlisle  Railway  Company.  No  doubt,  if  the  man 
stationed  at  the  gate  for  the  purpose  of  looking  after  it 
had  seen  anything  wrong,  he  would  have  put  the  switch 
right;  but  whatever  he  did  would  not  have  been  as  the 
servant  of  the  defendants,  but  as  a  mere  volunteer.  [£rjm- 
toeff,  B. — After  the  verdict,  it  must  be  taken  that  self-acting 
points  are  liable  to  get  out  of  order,  and  that  the  defendants 
knew  it  Were  they  not  then  bound  to  see  that  they  weie 
right  before  coming  over  them  ?] 

Pollock,  C.  B. — The  rule  must  be  discharged.  Many 
points  were  discussed  on  the  argument  upon  which  I  do 
not  think  it  necessary  to  give  an  opinion.  It  was  argued,  on 
behalf  of  the  plaintiff,  that  a  railway  Company  carrying  pas- 
sengers over  the  line  of  another  Company  is  responsible  for 
any  accident  that  may  happen  in  consequence  of  the  negli- 
gence of  such  other  Company.  On  that  point  I  give  no 
opinion.  The  rule  must  be  discharged,  on  the  ground  that 
the  question  of  negligence  was  left  to  the  jury  and  found  by 
them  against  the  defendants.  The  conclusion  arrived  at  by 
the  jury  appears  to  have  been  well  founded,  and  not  open 
to  any  objection.  As  to  the  question  of  damages  there  is 
no  ground  for  interfering  with  the  verdict.    There  is  no 

(a)  28  L.  J.  Q.  B.  52. 
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evidence  that  the  plaintiff  was  unfit  to  travel.     A  man  may        1859. 
be  in  such  a  state  of  disease  that  he  ought  not  to  venture 
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into  the  streets  at  all ;  and  a  person  who  travels  on  a  railway  *. 

should  be  fit  for  the  journey.     But  there  is  nothing  to  lead    ^Junction 
to  the  inference  that  the  deceased  was  in  such  a  state  as  to 
be  unfit  for  the  journey. 

Martin,  B.— I  agree  that  the  rule  must  be  dischaiged. 
I  give  no  opinion  on  the  question  whether  the  Maryport  and 
Carlisle  Railway  Company  are  liable  to  the  plaintiff.  The 
plaintiff  took  a  ticket  for  Carlisle  from  the  Whitehaven  Junc- 
tion Railway  Company.  It  was  the  duty  of  that  Company  to 
take  care  to  carry  the  deceased  safely.  In  consequence  of 
a  defect  in  the  switch  there  was  a  collision.  If  there  was 
negligence  in  not  attending  properly  to  the  switch  the 
defendants  are  liable,  because  one  of  the  obligations  which 
the  defendants  undertook  was  care  in  passing  over  that 
which  was  known  to  be  dangerous.  The  possible  Uability  of 
the  Maryport  and  Carlisle  Railway  Company  has  no  bearing 
on  the  question.  The  learned  Judge  thought  that  it  was 
the  duty  of  the  man  stationed  at  the  gates  to  take  care  of 
the  switch :  he  did  not  decide  it  as  matter  of  law,  but  left 
it  to  the  jury  as  a  question  of  fact  The  jury  seem  not  to 
have  agreed  with  him,  but  to  have  thought  that  there  was 
negligence  on  the  part  of  the  defendants  in  not  having 
a  man  to  look  after  the  points. 

Bramwell,  B. — I  agree  that  the  rule  must  be  discharged 
for  the  reasons  given  by  my  lord.  It  is  conceded  that  there 
was  negligence  on  the  part  of  somebody;  and  that  such 
negligence  was  with  reference  to  the  points  which  ought  to 
have  been  looked  after  by  someone.  There  was  danger  in 
coming  over  them  without  extraordinary  precautions,  and 
the  defendants,  not  having  taken  such  precautions,  were 
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1869.       guilty  of  negligence.     Therefore  I  think  that   the  question 

^'"^^^^      was  rightly   decided,  on    the  ground  that  the  defendants 

»•  brought  their  train  where  the  points  were  not  looked  after, 

Wbitxhatsk.  ,         .        ,  -I  .     , 

JuNCTioir     knowing  there  was  danger  in  doing  so.     As  to  the  point, 

whether  a  railway  Company  undertakes  for  the  safety  of 

other  lines  over  which  their  trains  travel,  I  give  no  opinion. 

Watson,  B.,  concurred. 

Rule  discbaiged. 


•^•«"«  W.  M'Kbwan,  Public  OflScer,  &c.,  v.  Rolt. 

Under  the  6ist   (jtARTH  had  obtained  a  rule  calling  on  the-  plaintiff  to 

Bection  of  the  ,  ,  •  •  .«•     j 

Common  Law  shew  cause  why  interrogatories  should  not  be  exhibited  to 

Act,  1854,  him,  pursuant  to  the  5lst  section  of  the  Common   Law 

mS^l^tid""  Procedure  Act,  1854. 

Ihir?ubii^  ^"^  The  plaintiff  sued  as  the  Public  Officer  of  the  Ix>ndon 

OTbThirr  of  a  ^^^  County  Banking  Company,  united  in  copartnership, 

banking  Com-  fop  ^h^  purpose  of  carrvinfl:  on  the  business  of  bankers, 

pony,  carrying  "^      *  .^      o 

oo  business  in    pursuant  to  7  Geo.  4,  c.  46. 

copartnership, 

under  the 

7  Oeo.  4,  c.  46.  ,  ,  ^^  ^-5 

fF.  G.  Harrison  now  shewed  cause. — The  public  officer 
of  a  banking  Company,  carrying  on  business  under  7  Geo. 
4,  c.  46,  is  merely  the  nominal  plaintiff— not  "  the  opposite 
party"  within  the  meaning  of  those  words  in  the  51st  sec- 
tion. That  section  makes  provision  for  administering  in- 
terrogatories to  the  officer  of  a  corporation  when  a  corpo- 
ration is  party  to  a  suit ;  but  such  a  banking  Company  is 
not  a  corporation.  The  shareholders  are  the  real  parties 
to  the  suit,  and  the  public  officer  is  a  mere  nominal  plain- 
tiff whom  the  legislature  enabled  to  sue,  to  avoid  the 
inconvenience  which  would  result  if  all  the  shareholders 
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were  named  in  the  proceedings  (a).  [Martin,  B. — The 
plaintiiF  is  a  party  to  the  suit ;  one  proof  of  which  is,  that 
execution  may  issue  against  him  without  a  scire  facias,  if  he 
is  a  shareholder  (ft).  My  impression  is,  that  interrogatories 
might  be  delivered  both  to  the  plaintiff  on  the  record  and 
to  the  other  members  of  the  copartnership.] 
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M'Kewan 
o. 

ROLT. 


Garthj  who  appeared  in  support  of  the  rule,  was  not 
called  on. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
must  be  absolute. 

Rule  absolute. 

(a)  He  referred  to  Chapman  v.     9  C.  B.  661. 
Milvain^  5  Exch.  61,  and  The         (b)  Hanoood  t.  £ato,  7  M.  & 
Bank  of  AuUraiaria  t.  Harding^     W.  203. 


Batson  v.  Kino.  '^•«"«  16- 

Action  for  money  paid. — ^Plea :  Never  indebted.  One  Dalton 

wanting 

At  the  trial,  before  \Polloch,  C.  B.,  at  the  Middlesex  sit-  money,  he  and 

•       T-«  m  •  11  ¥^1  ^^  defendant 

tmgs  in   faster  Term,  it  was  proved  that  one   Dalton  applied  to 
wanting  to  raise  money  to  commence  business  as  a  betting  to  draw  a  bill, 
house  keeper,  one  Brittain  agreed  to  advance  the  money  byDatSnand 
on  the  security  of  a  bill  drawn  by  the  plaintiff,  accepted  by  iSfd^elidLt. 
Dalton  and  indorsed  by  the  defendant;  to  which  the  plain-  jndthede- 

•^  *  fendant  pro- 

tiff  airreed  to  become  party  on  the  defendant's  promise  that  mised  the 

^  ^      '^  ^^  plaintiff  that 

he  should  not  be  called  on  to  pay.    When  the  bill  became  due  he  should 

not  ho  called 

the  plaintiff  was  compelled  to  pay  it.  The  defendant's  counsel  upon.    The 

jury  found 
that  Dalton 
and  the  defendant  were  both  principals  in  the  transaction  i-^Hkld,  that  the  plaintiff,  having  paid 
the  bill,  was  entitled  to  recover  the  amount  without  proof  of  a  promise  in  writing  under  the  4th 
section  of  the  Statute  of  Frauds. 
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1869.  objected  that  this  promise  was  within  the  4th  section  of  the 
Statute  of  Frauds,  29  Car.  2,  c  3,  and  cited  Cfreen  t. 
Cresswell  (a)*  The  learned  Judge  left  it  to  the  jury  to  say 
whether  the  defendant  was  liable  jointly  with  Dalton  as 
principal,  and,  the  jury  having  answered  the  question  in  the 
affirmative,  he  reserved  leave  to  the  defendant  to  move  to 
reduce  the  verdict  by  one  half. 

Huddlestony  in  this  Term  (May  28),  moved  accordingly. 
— As  to  one  half  the  amount  paid  by  the  plaintifi;  he  cannot 
recover  it  as  contribution,  but  only  on  the  special  promise 
of  the  defendant  to  indemnify  him  against  the  de&ult  of 
Dalton.     [Channellf  B. — You  would  say  that  if  the  obliga- 
tion arises,  not  from  the  position  of  the  party  as  a  surety 
called  on  to  pay,  but  from  an  express  promise,  it  is  within 
the  statute.]    In  Green  v.  Cresswell  (a)  it  was  held  that,  if 
a  person  becomes  bail  for  a  stranger  in  consideration  of 
another's  request  and  of  the  latter  promising  to  indemnify 
the  former  against  the  consequences,  no  action  lies  upon 
such  promise,   unless  it  be  in  writing  under  the  statute. 
[PoOochf  C.  B. — If  a  man  says  to  another,  '*If  you  will 
at  my  request  put  your  name  to  a  bill  of  exchange  I  will 
save  you  harmless,"  that  is  not  within  the  statute.     It  is 
not  a  responsibility  for  the  debt  of  another.     It  amounts  to 
a  contract  by  one,  that  if  the  other  will  put  himself  in  a 
certain  situation  the  first  will  indemnify  him  against  the 
consequences.     In  Green  v.  Cresswell  (a).  Lord  Denman 
pointed  out  a  distinction  between  that  case  and  one  where 
the  defendant  is  a  co-surety.     I  do  not  think  that  the  case 
itself  was  rightly  decided.     Martin^  B. — If  the  ai]gument 
for  the  defendant  were  well  founded,  it  would  apply  to  all 
cases  of  joint  suretyship.     In  Reynolds  v.  Doyle  (&)  it  was 
held,  that  the  implied  promise  by  a  person  who  requests 

(a)  10  A.  &  £.  453.  {h)  1  Man.  &  G.  753. 
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another  to  lend  his  acceptance,  to  indemnify  him  against 
the  consequences  of  nonpayment,  was  binding;  and  that 
the  Statute  of  Limitations  ran  from  the  time  of  the  payment 
of  the  money.} 

A  rule  nisi  having  been  granted,  Joyce  now  appeared  to 
shew  cause,  but  the  Court  called  on 

Finlasan,  to  support  the  rule. — The  defendant's  liability 
was  collateral  to  that  of  Dalton,  the  acceptor,  who  would 
be  bound  in  the  first  instance  to  indemnify  the  plaintiflP,  the 
accommodation  drawer.  Therefore  the  promise  of  the 
defendant  was  to  answer  for  the  defiemlt  of  another,  viz. 
Dalton,  the  acceptor. 

Martin,  B. — The  rule  must  be  discharged.  As  between 
the  holder  of  the  bill  of  exchange  and  the  parties  whose 
names  were  on  it,  Dalton  as  acceptor  was  primarily  liable, 
and  the  drawer  and  indorser  stood  in  the  relation  of  sureties 
for  him.  But  as  between  the  parties  it  may  always  be 
proved  what  is  the  real  nature  of  the  transaction.  As 
between  themselves  Dalton  and  the  defendant  were  the 
real  principals.  The  plaintiff,  having  paid  the  bill,  had  a 
right  to  sue  the  defendant  for  money  paid  to  his  use.  The 
Statute  of  Frauds  has  no  application  to  the  case ;  and  the 
question  in  Green  v.  Cresswett  did  not  arise  here.  It  might 
have  been  otherwise  if  Dalton  had  been  entirely  separate 
from  the  defendant  and  the  plaintiff  had  become  respon- 
sible for  Dalton,  upon  the  defendant's  promise  to  indem- 
nify him.  Dalton  and  the  defendant  being  both  principals, 
the  only  answer  which  the  defendant  had  was  by  a  plea  in 
abatement  for  the  non-joinder  of  Dalton. 

Pollock,  C.  B.,  and  Watson,  B.,  concurred. 

Rule  discharged. 
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ji,^24,  CUTHBBRTSON  W.    laYIKG. 

If  any  estate  CLOVEN  ANT. — The  declaration  stated  that,  bj  an  in- 

passet  from  dentare  made  between  John  Biglands  of  the  first  part,  the 

hia  real' title  defendant  of  the  second  part,  and  William  Irving  of  the 

tbe^aoB  o^be  ^^^^  P^^'  ^^®  ^^^  John  Biglands  demised,  leased  and  to 

leaM,  there  cut  {^ixm  let  unto  the  defendant  certain  lands,  and  also  a  certain 

be  no  estoppel.  ' 

If  a  lessor      water  com  mill,  called  Birkby  Mill,  with  all  and  singular 

and  tbe  lessee 

be  evicted  by  title  paramount,  be  may  plead  that  as  a  defence  to  an  action  by  the  lessor. 

But  so  long  as  a  lessee  continues  in  possession  under  the  lease,  he  cannot  set  up  any  defence 
founded  upon  the  fact  that  the  lessor  '*  nil  habuit  in  tenementia  ;**  and  upon  the  execution  of  the 
lease  there  is,  in  contemplation  of  the  law,  created  in  the  lessor  a  reversion  in  fee  simple  by 
estoppel  which  passes  by  descent  to  his  heir  and  by  purchase  to  his  assignee  or  devisee,  who  may 
sue  on  the  covenants  in  the  lease. 

J.  B.,  being  mortgagor  in  possession,  on  tbe  2%id  of  February,  1 848,  by  indenture,  exccotad 
by  him  and  the  defendant,  demised  to  the  defendant  certain  premises  for  seven  years  at  a  yearly 
rent.  The  lease  contained  a  covenant  by  the  defendant  with  B.,  his  heirs  and  assigns,  to  repair 
the  premises,  J.  B.  finding  iron  and  wood  for  that  parpose.  On  the  2nd  of  February,  1854, 
J.  B.  executed  an  indenture,  whereby,  after  reciting  that  the  premises  were  mortgaged  and  that 
he  had  sold  the  equity  of  redemption  to  the  plaintiff,  he  *'  granted,  bargained  and  sold,  aliened, 
released  and  surrendered  the  premises,  and  all  his  estate,  rifht  and  title,  both  at  law  and  in 
equity  therein,  to  the  plaintiff t  to  have  and  to  hold  to  him,  his  tieirs  and  assigns,  for  ever.'*  Tbe 
defendant  paid  rent  to  J.  B.  until  the  execution  of  this  indenture,  and  after  that  time  to  the 
plaintiff.  The  plaintiff  sued  the  defendant  for  a  breach  of  the  covenant  to  repair  ;  and  the 
declaration,  after  stating  the  lease  and  covenant,  allceed  that  J.  B.  by  deed  assigned  the  pre- 
mises to  the  plaintiff;  whereby  the  reversion  thereof,  sulnect  to  the  term  craatiS  by  the  lease, 
vested  in  him.  The  defendant  pleaded,  secondly,  that  J.  B.  did  not  assign  the  premises  to  tbe 
plaintiff;  nor  had  he  at  the  time  of  making  of  the  lease  any  reversion  of  and  in  the  premises;  nor 
did  any  reversion  in  the  premises  come  to  the  plaintiff.  Fourthly,  that  J.  B.  did  not  nor  would, 
nor  did  nor  would  the  plaintiff,  find  iron  and  wood,  as  in  the  covenant  mentioned. 

Htldt  that  the  plaintiff  was  entitled  to  have  the  verdict  on  the  second  plea  entered  for  him,  for 
the  defendant  was  estopped  from  disputing  that  J.  B.  was  seised  of  an  estate  hi  reversion ;  and 
as  there  were  apt  words  in  the  assignment  to  convey  a  l«*gal  estate  in  fee  in  reversion  to  the 
plaintiff,  the  estoppel  continued  in  his  favour,  notwithstanding  the  assignment  to  him  shewed  the 
want  of  title,  and  consequently  he  might  sue  on  the  covenants  in  tTO  lease  as  assignee  of  the 
reversion. 

Htld  also,  on  demurrer  to  the  fourth  plea,  that  it  was  bad ;  and  that,  although  the  declaration 
was  informal  for  not  alleging  that  J.  B  was  seised  of  some  estate  which  by  assignment  would 
pass  to  the  plaintiff  as  assignee,  yet  sufficient  appeared  in  the  declaration  to  shew  that  the 
plaintiff  claimed  to  be  assignee  of  an  estate  in  reversion,  and  therefore,  formerly,  the  objection 
would  only  have  been  open  ( if  at  all )  on  special  demurrer ;  and  now  the  remedy  was  by  an 
application  under  the  52nd  section  of  the  Common  Law  Procedure  Act  1852. 
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the  going  gear  and  machinery  thereto  belonging  and  then        1859. 
nsed  therewith,  for  a  term  of  seven  years,  which  has  since  ex-  ^^■^^""'^^ 
pired,  at  a  certain  annual  rent  of  902.  And  the  defendant  did  •■ 

,  Ibtimo. 

thereby,  for  himself,  his  heirs,  executors  and  administrators, 
covenant  with  the  said  John  Biglands,  his  heirs  and  assignSi 
that  he  the  defendant  would  from  time  to  time  during  the 
continuance  of  that  demise,  at  his  or  their  own  costs  and 
charges^  repair,  support,  maintain  and  keep  the  said  water 
com  mill,  brickwork,  &c.,  machinery  and  going  gear  to  the 
said  mill  belonging,  in  good,  substantial  and  tenantable 
repair,  order  and  condition ;  the  said  John  Biglands,  his 
heirs  and  assigns,  finding  iron  and  wood  for  that  purpose, 
and  the  defendant  finding  workmanship  (damage  by  fire 
and  flood  only  excepted);  and  in  such  repair,  order  and 
condition  should  and  would  leave  and  deliver  up  the  same 
to  the  said  John  Biglands,  his  heirs  and  assigns,  at  the 
expiration  or  other  sooner  determination  of  that  demise. 
And  the  said  John  Biglands  afterwards,  and  during  the 
said  term,  by  a  certain  deed  by  him  duly  made  in  that 
behalf,  assigned  the  premises  in  the  said  indenture  com- 
prised to  the  plaintiff,  whereby  the  reversion  thereof,  sub- 
ject to  the  said  term,  came  to  and  vested  in  the  plaintiff. 
And  although  the  plaintiff  has  always  since  that  time  per- 
formed all  things  and  conditions  precedent  on  his  part  to 
be  performed,  and  all  things  and  conditions  precedent  to 
the  defendant's  liability  hereinafter  mentioned  always  took 
place  and  were  done,  and  no  damage  happened  by  fire  or 
flood,  yet  the  defendant  did  not  nor  would,  during  the  said 
term,  repair,  support,  maintain  or  keep  the  said  mill  works 
in  good,  substantial  and  tenantable  repair,  order  and  condi- 
tion, or  in  such  repair,  order  and  condition  leave  and  deliver 
up  the  same  to  the  plaintiff  at  the  expiration  of  the  said 
demise,  according  to  his  said  covenant.  And  the  plaintiff 
says  that  the  said  mill  works  were,  after  the  said  reversion 
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1869.        came  to  him  as  aforesaid,  and  until  and  at  the  end  of  the 
CuTHBu^      said  term,  and  until  the  same  were  delivered  up  as  here- 

,  ^'  inafler  mentioned,  suffered  to  be.  and  were   left  bv  the 

Ibtimo.  ^  ... 

defendant,  in  a  bad  and  ruinous  condition,   and  greatly 

prostrate,  dilapidated  and  spoiled  for  want  of  the  doe 
keeping  and  performing  by  the  defendant  of  his  said  cove- 
nant— There  were  also  breaches  alleging  that^  after  the 
reversion  came  to  the  plaintiff,  parts  of  the  machinery  and 
gear  were  pulled  down  by  the  defendant;  and  that  the 
defendant  did  not  deliver  up  possession  of  the  mill  until 
two  months  after  the  expiration  of  the  term. 

Second  plea. — That  the  said  John  Biglands  did  not 
assign  the  premises  in  the  said  indenture  comprised  to  the 
plaintiff;  nor  had  the  said  John  Biglands,  at  the  time  of 
the  making  of  the  said  lease,  any  reversion  of  and  in  the 
said  premises;  nor  did  any  reversion  in  the  premises  come 
to  or  vest  in  the  plaintiff. 

Fourth  plea. — As  to  so  much  of  the  declaration  as  relates 
to  the  covenant  to  repair,  support,  maintain  and  keep  in 
good,  substantial  and  tenantable  repair,  order  and  condi- 
tion ;  the  said  John  Biglands,  his  heirs  and  assigns,  finding 
iron  and  wood  for  that  purpose ;  and  in  such  repair,  order 
and  condition  to  leave  and  deliver  up  the  same,  and  the 
breaches  in  respect  thereof:  the  defendant  says  that  the 
said  John  Biglands  did  not  nor  would,  nor  did  nor  would 
any  of  his  heirs  or  assigns,  nor  did  nor  would  the  plaintiff, 
find  iron  and  wood  as  in  the  said  covenant  mentioned  and 
provided,  but  made  default  therein. 

The  plaintiff  joined  issue  on  the  second  plea,  and  de- 
murred to  the  fourth. 

The  issues  in  fact  came  on  for  trial  before  Byks,  J.,  at 
the  Cumberland  Spring  Assizes,  1859,  and  were,  together 
with  the  issue  in  law  raised  by  the  demurrer,  referred  to 
an  arbitrator,  with  power  to  state  a  special  case  for  the 
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opinion  of  this  Court     At  the  request  of  both  parties,  the 
following  case  was  stated : — 

On  the  22nd  February,  1848,  the  lease  in  the  declaration 
mentioned,  being  a  lease  of  a  mill  and  premises  for  seven 
years  from  the  1st  August,  1848  (which  is  to  be  taken  as 
part  of  this  case  (a) ),  was  duly  executed  by  John  Biglands, 


(a)  The  material  parts  of  this 
lease  are  as  follows : — 

'*  This  indenture,  made  the  22nd 
daj  of  February,  a.o.  184S :  Be- 
tween John  Biglands,  of  &c.,  of 
the  first  part;  John  Irving,  of 
&c.,  of  the  second  part,  and  Wil- 
liam Irving,  of  &c,  of  the  third 
part :  Witnesseth,  that  in  con- 
sideration of  the  yearly  rent 
hereby  reserved  and  of  the  co- 
venants and  agreements  herein- 
after contained,  and  by  or  on  the 
part  of  the  said  John  Irving  and 
William  Irving,  their  executors, 
administrators,  or  assigns,  to  be 
paid,  observed  and  performed, 
he,  the  said  John  Biglands,  Doth 
hereby  demise,  lease,  and  to  farm 
let  unto  the  said  John  Irving, 
his  executors,  administrators,  and 
assigns.  All  those  pieces  or  parcels 
of  arable  and  meadow  land,  &c., 
situate  and  being  in  the  town- 
ship  of  Birkby,  in  the  county  of 
Cumberland,  commonly  called  or 
known  by  the  names  of  East 
Brow, West  Brow,  &c. ;  And  also 
all  that  water  com  mill,  called 
Birkby  Mill,  situate  in  the  town- 
ship of  Birkby  aforesaid,  with  all 
and  singular  the  going  gear 
and  machinery  thereto  belong- 
ing and  now  used  therewith,  all 
which  said  premises  are  now  in 
the  occupation  of  the  said  John 
Irving:  To  have  and  ib  hold 
the  said  hereby  demised  premises 


unto  the  said  John  Irving,  his 
executors,  &c.,  from  Lammas  Day 
next,  for  and  during  the  term  of 
seven  years  from  thence  next 
ensuing  and  fully  to  be  completed 
and  ended.  Yielding  and  paying 
therefore  yearly  and  every  year 
during  the  said  term  hereby  de- 
mised unto  the  said  John  Big- 
lands, his  heirs  and  assigns,  the 
rent  or  sum  of  90^.  sterling,  free 
and  clear  of  and  from  all  taxes, 
&c.,  and  to  be  paid  by  even  half- 
yearly  payments  on  Candlemas 
Day  and  Lammas  Day  in  every 
year.  And  the  said  John  Irving 
and  William  Irving  (the  said 
William  Irving  as  surety)  for 
themselves  severally,  and  for  their 
several  and  respective  heirs,  exe- 
cutors, &c.,  do  and  each  of  them 
doth  hereby  covenant  with  the 
said  John  Biglands,  his  heirs  and 
assigns,  in  manner  following,  &o. 
(then  fc^lowed  covenants  for  pay- 
ment of  the  rent  and  taxes).  And 
also,  that  he  the  said  John  Irving, 
his  executors,  &o.,  will,  from  time 
to  time  during  the  continuance  of 
this  demise,  at  his  and  their  own 
costs  and  charges,  repair,  support, 
maintain,  and  the  said  water  corn 
mill,  brickwork,  brass,  iron,  wood 
works,  and  other  works,  bins, 
tackle,  materials,  utensils,  imple- 
ments, stones,  machinery,  and 
going  gear  to  the  said  mill  be- 
longing, in  good,  substantial,  and 
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the  lessor,  who  was  then  mortgagor  in  poflsessioo  of  the 
demised  premises,  and  by  the  defendant  John  Irving,  the 
lessee.  At  the  time  of  making  the  above  lease,  the  defend- 
ant was  in  possession  of  the  said  mill  and  premises  under  i 
previous  lease  between  the  same  parties,  for  five  years  firom 
the  1st  August,  1848;  and  he  continued  in  possession 
during  the  whole  of  the  term  granted  by  the  lease  of  1848. 
On  the  2nd  February,  1854,  the  deed  referred  to  in  the 
declaration  as  an  assignment  of  the  reversion  to  the  plaintiff 
(which  is  also  to  be  taken  as  part  of  this  case  (a)  )  was  made. 


tenantable  repur,  order,  and  con- 
dition, the  said  John  Biglands, 
his  heirs  and  assigns,  finding  iron 
and  wood  for  that  purpose,  and 
the  said  John  Irving  finding 
workmanship  (damage  by  fire  or 
flood  only  excepted),  and  in  sach 
repair,  order,  and  condition,  shall 
and  will  leave  and  deliver  up  the 
same  to  the  said  John  Biglands, 
his  heirs  and  assigns,  at  the  ex- 
piration or  sooner  determination 
of  this  demise,"  &c. 

(a)  The  material  parts  of  this 
deed  are  as  follows : — 

'*  This  indenture,  made  the  2nd 
day  of  February,  a.d.  1854 :  Be- 
tween John  Biglands,  of  &c^  of 
the  first  part;  Benjamin  Biglands, 
of  &c.,  of  the  second  part ;  Joseph 
Cuthbertson,  of  &c.,  of  the  third 
part,  and  Henry  Huthwaite,  of 
&c.,  of  t)ie  fourth  part :  Whereas, 
by  an  indenture,  dated  the  7th 
day  of  June,  1 844,  and  made  be- 
tween Thomas  Mawson,  therein 
described,  of  the  first  part,  the  said 
John  Biglands  of  the  second  part, 
George  Bae,  therein  described, 
of  the  third  part,  and  the  said 
Benjamin  Biglands  of  the  fourth 
part,  the  customary  hereditaments 


hereinafter  described  were  duly 
i^pointed,  conveyed,  released  and 
surrendered  unto  and  to  the  use 
of  the  said  Benjamin  Biglands, 
his  heirs  and  assigns,  by  way  of 
mortgage  for  securing  to  the  said 
Benjamin  Biglands,  his  executors, 
administrators,  and  assigns,  pay- 
ment by  the  said  John  Biglands, 
his  heirs,  executors,  administra- 
tors or  assigns,  of  36002.  and  in- 
terest at  the  rate  and  in  manner 
therein  mentioned.  And  whereas 
by  an  indenture,  dated  the  29th 
day  of  June,   1844,   and  oud^ 
between  the  said  John  Biglands 
of  the  one  part,  and  the  said 
Benjamin  Biglands  of  the  other 
part,  the  said  customary  heredita- 
ments were  duly  charged  with  tbe 
payment  unto  the  said  Benjamin 
Biglands,  his  executors,  adminis- 
trators and  assigns,  of  the  further 
sum  of  4502.,  with  interest  for  Uie 
same,  afler  the  rate  and  at  [the 
time    therein   mentioned.     And 
whereas  there  is  now  due  and 
owing    upon   the    said    recited 
security  the    principal    sum  of 
3000/.  only.    And  whereas  the 
said  John  Biglands  has  sold  the 
equity  of  redemption  of  the  said 


J 


TRINITY   VACATION,    23   VICT. 

It  was  executed  by  the  said  John  Biglands,  but  by  no  other 
person.  It  is  admitted  that  the  recitab  of  the  said  last 
mentioned  deed  are  true,  and  that  the  said  mill  and  pre- 
mises were  mortgaged  by  John  Biglands,  as  therein  men- 
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customarj  hereditaments  to  the 
said  Joseph  Cuthbertson  for  the 
sum  of  3050^. :  Now  this  inden- 
ture witnesseth,  that  in  considera- 
tion of  the  sum  of  3060/.  to  the 
said  John  Biglands  this  day  paid 
by  the  said  Joseph  Cuthbertson 
(the  receipt  whereof  the  said 
John  Bighuids  doth  hereby  ac- 
knowledge),  he  the  said  John 
BiglandSi  in  exercise  of  all  powers 
enabling  him,  hereby  directs, 
limits,  and  appoints.  That  all  the 
customary  hereditaments  herein- 
after described,  with  their  appur- 
tenances, shall  henceforth  be  and 
remain  to  the  use  of  the  said 
Joseph  Cuthbertson,  his  heirs  and 
assigns;  and  he  the  sud  John 
Biglands  Doth  hereby  grant,  bar- 
gain, sell,  alien,  release  and  sur- 
render unto  the  said  Joseph 
Cuthbertson,  his  heirs  and  as- 
signs all  that  customary  messuage 
and  tenement^  hereditaments  and 
premises  situate  within  and  parcel 
of  the  manor  of  Little  Broughton 
and  Birkby,  &c.  (describing  it). 
All  which  said  messuage,  tene- 
ments, &c.,  hereditaments  and 
premises  are  now  held  by  Thomas 
Rae  of  Lieutenant  General  Henry 
Wyndham,  lord  of  the  manor  of 
Little  Broughton  and  Birkby,  as 
a  customary  estate  of  inheritance 
and  parcel  of  his  said  manor,  &c., 
at  the  yearly  customary  fineable 
rent  of  eight  shillings,  now  ap- 
portioned to  seven  shillings  and 
seven  pence.  And  also  the  water 

CC 


com  mill,  messuage,  dwelling- 
house  and  other  premises,  with 
tackling,  machinery,  and  other 
fixtures  in  the  said  mill,  lately 
erected  by  the  said  John  Biglands 
on  the  closes  called  Park  Meadow 
and  East  Brow,  or  some  part 
thereof.  All  which  last  described 
doses,  inclosures,  or  parcels  of 
land,  hereditaments  and  premises 
are  now  held  by  the  said  Thomas 
Rae  of  the  said  Henry  Wynd- 
ham as  a  customary  estate  of  in- 
heritance and  parcel  of  his  said 
manor  of  Little  Broughton  and 
Birkby,  by  payment  of  the  ap- 
portioned yearly  customary  fine- 
able  rent  of  three  shillings  and 
sixpence,  &c.  And  all  the  estate, 
right,  title,  interest,  customary  or 
tenant  right,  estate  of  inheritance, 
use,  trust,  property,  possession, 
clum,  and  demand  whatsoeyer, 
both  at  law  and  in  equity,  of 
him  the  sud  John  Biglands  in 
and  to  the  same :  To  have  and  to 
hold  the  said  hereditaments  and 
all  and  singular  other  the  pre- 
mises hereinbefore  described,  with 
their  and  every  of  their  appurte- 
nances, unto  and  to  the  use  of  the 
said  Joseph  Cuthbertson  his  heirs 
and  assigns,  according  to  the  cus- 
tom of  the  said  manor :  Subject  to 
and  charged  and  chargeable  with 
the  payment  of  the  said  principal 
sum  of  30002.  due  and  owing  ^ 
upon  and  by  virtue  of  the  said 
recited  security :  And  also  sub- 
ject to  the  said  yearly  customary 
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1859.       tioned,  in  1844^  and  prior  to  the  making  by  him  of  the 

CiMBuinoR  ^®*^  ®^  ^®^^'  '^  '^  "^  admitted  that  the  premises  in 
question  are  of  the  tenure  described  in  the  said  deed  of 
the  2nd  February,  1854. 

The  defendant  paid  the  rent  reserved  by  the  lease  of 
1848  to  the  lessor,  John  Biglands,  until  the  making  of  the 
said  deed  of  1854,  and  was  treated  by  him  as  his  tenant  : 
after  that  time  and  until  the  end  of  the  term,  the  defend- 
ant paid  the  rent  reserved  by  the  said  lease  to  the  plaintiff, 
and  was  treated  by  the  plaintiff  as  his  tenant 

No  act  of  interference  by  the  mortgagee  appeared  to 
have  taken  place. 

The  questions  for  the  Court  are-^ First:  Whether  the 
verdict  on  the  second  issue  is  to  be  entered  for  the  plaintiff 
or  for  the  defendant  Second :  Whether  judgment  on  the 
demurrer  is  to  be  given  for  the  plaintiff  or  for  the  defendant 


Crompton  HuWm  argued  for  the  plaintiff  (June  23)» — 
First,  the  verdict  on  the  second  issue  ought  to  be  entered 
for  the  plaintiff.  The  lease  of  the  22nd. February,  1848, 
created  a  reversion  in  fee  by  estoppel  in  John  Biglands, 
which  he  conveyed  to  the  plaintiff  by  the  indenture  of  the 
2nd  February,  1854.  In  order  to  create  an  estoppel  two 
things  are  requbite :  first,  the  lease  must  not  disclose  the 
title  of  the  lessor;  and,  secondly,  the  lessor  must  have  no 
legal  interest  in  the  premises  demised.  Both  these  requi- 
sites exist  in  the  present  case.     The  lease  of  the  22Dd 


fineable  rents  of  seven  shillings 
and  seven  pence,  and  three  shil- 
lings and  six  pence,  and  all  other 
rents,  fines,  &c.,  due  bj  the  cus- 
tom of  the  said  manor.  And  also 
subject,  as  to  the  said  water  com 
mill  and  the  closes  called  East 
Brow,  West  Brow,  Parkfitt*s  Mea- 


dow, to  a  lease  granted  to  tbe 
said  John  Irving,  dated  the  22Dd 
day  of  Februarj,  1848,  for  tbe 
term  of  seven  years  from  Lammas 
Day  1848,  and  to  the  covenants, 
conditions  and  provisoes  therein 
contained,**  &c. 
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February,  1848,  does  not  recite  the  title  of  John  Biglands;       1859. 
and  the  indenture  of  the  2d  February,  1854,  shews  that  at      '^'^^~*^ 
the  time  he  granted  the  lease  he  was  only  mortgagor  in  v* 

possession.  A  reversion  in  fee  by  estoppel  has  all  the 
common  law  incidents  of  an  estate  in  fee,  and  binds  all 
privies  in  estate,  so  that  both  the  lessor  and  his  assignee 
and  the  lessee  and  his  assignee  are  precluded  from  alleging 
anything  contrary  to  the  statements  in  the  lease :  Parker 
V.  Manning  (a).  A  reversion  in  fee  by  estoppel  may  be 
defeated  by  the  owner  acquiring  the  legal  fee.  Blake  v. 
Faster  {b)  shews  that  where  any  legal  interest,  however 
small,  passes  by  the  demise,  there  is  no  estoppel.  Cfaulds- 
worth  V.  Knights  (c)^  2  Wms.  Saund.  418  c,  note,  and  fFebb 
V.  Austin  (J),  are  authorities  that  in  this  case  the  plaintiff 
has  a  good  title  by  estoppel. 

Secondly,  the  plaintiff  is  entitled  to  judgment  on  the 
demurrer  to  the  fourth  plea.  The  obligation  of  the  defend- 
ant to  repair,  and  of  the  plaintiff  to  find  iron  and  wood, 
are  independent  obligations.  [^Udall,  for  the  defendant, 
conceded  that  the  plea  was  bad,  but  submitted  that  the 
declaration  was  bad  for  not  alleging  title  in  the  lessor.] 
The  same  objection  was  taken  in  Parker  v.  Manning  (a) ; 
but  the  Court  thought  there  was  no  weight  in  it,  and  that, 
if  there  were,  the  defendant  should  have  demurred  specially. 

Udall^  for  the  defendant. —First,  the  plaintiff  has  no 
reversion  in  the  premises  which  entitles  him  to  maintain 
this  action.  He  is  no  party  to  the  covenants,  and  therefore 
could  only  sue  as  assignee  of  the  reversion  under  the 
32  Hen.  8,  c.  34 ;  but  the  lessor  had  no  legal  estate  in  the 
premises  at  the  time  he  granted  the  lease,  and  consequently 
there  was  no  reversion  to  assign  to  the  plaintiff.     A  party 

(a)  7  T.  R.  537.  (0  11  M.  &  W.  837. 

{b)  8  T.  R.  48ty  (d)  7  Man.  &  G.  701. 
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who  declares  in  covenant  on  a  demise  by  himself  is  not 
obliged  to  set  out  any  title ;  but^  in  an  action  by  the  as- 
signee of  the  reversion,  he  must  set  out  the  title  of  the  lessor 
to  the  demised  premises,  that  it  may  appear  he  had  such 
an  estate  in  the  reversion  as  might  be  legally  assigned  to 
the  plaintiff:  1  Wma.  Saund,  233  a,  note,  1  Chit.  Pleai 
876,  7th  ed,  Gilbert  on  Debt,  408.    This   i>lea  pots  in 
issue  that  fact,  which  is  material  and  travenable :   CaroA 
V.  Blagrave  (a).     In  Lennon  v.  Palmer  (b)  Dakerty,  C.  J.f 
said : — *<  In  an  action  of  covenant  by  the  aangnee  of  tbe 
lessor  against  the  lessee,  it  is  essential  that  the  plaintiff 
should  shew  that  the  lessor  demised,  and  that  he  had  s 
reversion  in  the  premises  capable  of  being  transmitted,  and 
that  it  was  assigned  to  the  plaintiff,  and  that  the  plaintiff 
was  seised  of  the  reversion  at  the  time  of  the  breach  cooi* 
plained  of."    [MarHnf  K — If  the  defendant  had  applied  to 
me  at  Chambers,  I  should  have  compelled  the  plaintiff  to 
declare  in  the  old  form ;  for  this  declaration  is  certaiolj 
calculated  to  embarrass.]     The  allegation,  **  whereby  the 
reversion  thereof  subject  to  the  same  term  came  to  and 
vested  in  the  plaintiff,"  is  a  mere  conclusion  of  law,  sod 
not  traversable.     There  can  be  no  estoppel,  for  it  appesrs 
bj  the  plaintiff's  evidence  that  the  lessor  had  no  revensioa 
which  he  could  assign.     [Martin^  B. — In  I  Smith's  Lesd. 
Cas.  65,  4th  ed.,  it  is  said : — **  Where  it  appears  by  tbe 
statement  in  pleading  of  the  assignee  himself,  who  seeks  to 
enforce  the  covenant,  that  the  covenantee  had  no  estate, 
even  though  it  also  appears  that  there  was  an  estoppel 
which  might  have  been  relied  upon,  the  assignee  will  fiul 
upon  his  own  shewing."]    If  this  action  had  been  broogbt 
before  the  passing  of  the  Common  Law  Procedure  Adt 
1852,  the  plaintiff  must  have  made  profert  of  the  deeds, 

(£i)  4  Moore,  303  ;  S.  C.  1  Brod.  &  B.  531. 
lb)  5  Irish  Law  Rep.  100,  105. 
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and  the  defendant  would  have  set  them  out  on  oyer,  and 
thereby  have  shewn  that  the  lessor  had  merely  an  equity 
of  redemption.  In  Lyn  ▼•  Jf'yn  (a)  Sir  O.  Bridgman  said : 
<<  In  Noke's  Case  (to  another  purpose  reported  by  my  Lord 
CM)  it  was  resolved  that  an  assignee  of  a  lease  by  estoppel 
shall  not  take  advantage  of  any  covenant  (for  in  truth  there 
¥ras  no  lease,  and  so^  in  truth,  he  no  assignee  of  that  which 
was  not),  nor  can  lessee  by  estoppel  assign  anything  oven" 
[Marim,  B. — That  point  is  discussed  in  1  Smith's  Lead. 
Cas.  p.  66, 4th  ed.]  In  Com.  Dig. ''  Covenant"  (B.  8)  it  is 
said*  ^  So,  an  assignee  of  a  lease,  which  appears  to  be  good 
only  by  estoppel,  shall  not  have  covenant:  R.  Cro.  Eliz. 
437,  Ma  419."  The  legal  estate  in  the  premises  having 
vested  in  the  mortgagee,  and  the  lessor  having  a  mere  equity 
of  redemption,  the  plaintiff  was  not  assignee  of  the  rever- 
sion within  the  meaning  of  the  issue  raised  by  the  plea : 
The  Mayor  of  Carlisle  v.  Blamire(b),  Doe  d.  IMor  v. 
Onffky  (e\  Doe  d.  PargeUr  v.  Harris  (d),  and  WhUton  v. 
Peacock  {eiy — He  also  referred  to  2  Smith's  Lead.  Cas. 
p.  607. 

m 

CrompioH  HuUon,  in  reply,  referred  to  Sturgeon  v.  fFtng^ 
fdd  (/),  and  WM  v.  BusseU(g). 

Cur.  adv.  tndL 

The  judgment  of  the  Court  was  now  delivered  by 

Mabtin,  B. — This  is  an  action  of  covenant  by  the  plain- 
tiff, the  assignee  of  an  alleged  reversion,  against  the  defend- 
ant, a  lessee,  for  breach  of  a  covenant  to  repur,  and  some 

(a)  Orlao.  Bridg.  131.  (e)   2  Bing.  N.  C.  411. 

(b)  8  East,  487.  (/)  15  M.  &  W.  224. 

(c)  10  C.  B.  25.  32.  (g)  3  T.  R.  393. 

(d)  7  Q.  B.  708. 
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1859.        other  coTenants  which  id  ordinary  drcumstances  would  roo 
CumsBTftOM   ^^^^  *^®  reversion.     The  declaration,  after  stating  the  lease 
••  and  covenants,  alleges  that  John  Biglands,  the  lessor,  by  a 

deed,  assigned  the  premises  comprised  in  the  lease  to  the 
plaintiff;  whereby  the  reversion  thereof,  subject  to  die  term 
created  by  the  lease,  came  to  and  vested  in  the  jdaintiff. 
The  second  plea  states  that  John  Biglands  did  not  assign  the 
said  premises  to  the  plaintiff,  nor  had  he  at  the  time  of  the 
making  the  lease  any  reversion  of  and  in  the  said  premises, 
nor  did  any  reversion  in  the  premises  come  to  the  plaintiff. 
There  were  other  pleas,  to  one  of  which  there  was  a  de- 
murrer. The  issues  in  fact  came  on  to  be  tried  at  the 
Carlisle  Spring  Assizes  1859,  when  the  cause  was  referred 
to  a  gentleman  at  the  bar  to  state  a  special  case  for  the 
opinion  of  the  Court 

The  following  are  the  material  facts  slated  by  him: — 
John  Biglands,  being  mortgagor  in  possession,  on  the  22nd 
February,  1848,  by  an  indenture  of  lease,  executed  by  him 
and  the  defendant,  demised  the  premises  to  the  defendant 
for  seven  years,  from  the  1st  August,  1848,  at  a  rent  ofOOL 
per  annum.    The  lease  contains  the  covenants  declared  on, 
and  they  are  stated  to  be  made  with  John  Biglands^  his  heirs 
and  assigni.     At  the  time  of  the  execution  of  the  lease  tlie 
defendant  was  in  possession  under  a  former  lease,  and  has 
continued  in  possession  during  the  whole  term  demised. 
On  the  2nd  February,  1854,  John  Biglands  executed  a 
deed,  which  purported  to  be  made  between  him  of  the  first 
part,   Benjamin  Biglands  of  the  second  part,  the  plaintiff 
of  the  third  part,  and  one  Huthwaite  of  the  fourth  part, 
which  recited  that  by  an  indenture  of  the  7th  June,  1844, 
the  premises  demised,  and  othens,  were  conveyed  by  way  of 
mortgage  to  Benjamin  Biglands  to  secure  a  sum  of  money 
then  unpaid,  and  that  John  Biglands  had  sold  the  equity 
of  redemption  to  the  plaintiff  for  3060J1     The  deed  dien 
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witnessed,  that  John  Biglands  granted,  bargained  and  sold,  1859. 
aliened,  released  and  surrendered  the  premises  (bj  the  same 
description  as  in  the  Idiise),  and  all  his  estate,  right  and  title, 
both  at  law  and  equity,  therein  to  the  plaintiff,  to  have  and 
to  hold  to  him,  his  heirs  and  assigns,  for  ever,  according  to 
the  custom  of  the  manor  of  Little  Broughton  and  Birkby, 
subject  to  the  customary  fineable  rent  of  3«.6dl  per  annum. 
The  tenure  of  the  land  is  stated  in  the  deed  to  be  as  follows : 
*'  All  which  premises,  &c.,  are  now  held  by  Thomas  Rae  of 
Henry  Wyndham,  as  a  customary  estate  of  inheritance  and 
parcel  of  his  manor  of  Little  Broughton  and  Birkby,  by 
payment  of  the  apportioned  yearly  customary  fineable  rent 
of  3«.  6d.  ;^  and  it  is  found  by  the  arbitrator  that  this  is  the 
true  tenure,  and  that  the  mortgage  is  truly  recited  in  the  deed. 
The  deed  was  executed  by  John  Biglands,  but  by  no  other 
person.  The  defendant  paid  his  rent  to  John  Biglands 
until  the  execution  of  the  deed,  and  after  that  time  to  the 
plaintiff;  and  he  was  treated  by  them  respectively  as  their 
tenant  The  questions  submitted  to  the  Court  are,  first, 
how  the  verdict  as  to  the  second  issue  is  to  be  entered. 
Secondly,  what  the  judgment  ought  to  be  on  the  demurrer. 
Two  points  were  made  by  the  defendant  It  was  admit- 
ted that  the  plea  demurred  to  was  bad ;  but  it  was  contended 
that  the  declaration  was  bad  also,  for  not  alleging  that  the 
lessor  was  seized  of  some  estate  which  by  assignment  would 
pass  to  the  plaintiff  as  assignee.  The  precedents  are  uniform 
in  containing  such  an  allegation,  and  the  departure  firom 
accustomed  form  is  to  be  deprecated.  We  think,  however, 
suflBcient  appears  in  the  declaration  to  shew  that  the  plaintiff 
claims  to  be  assignee  of  an  estate  in  reversion,  and  therefore 
this  objection  would  only  have  been  open,  if  at  all,  on  a 
special  demurrer.  As  we  stated  during  the  aigument,  the 
remedy  for  the  defendant  was  by  an  application  under  the 
52nd  section  of  the  Common  Law  Procedure  Act,  1852. 
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1859.       The  judgment  on  the  demurrer  therefore  to  be  for  the 


COTBBKBTSOir 


plaintiff. 


,  «•  The  second  objection  is.  that  the  case  shews  that  the 

lessor  bad  no  legal  estate  in  the  premises  demised  at  the 

time  of  the  lease,  and  therefore  had  no  estate  in  reTemon 

J 

to  assign;   and,  consequently,  the  plaintiff  was   not  an         | 
assignee  within  the  meaning  of  the  statute  32nd  Hen.  8, 
e.  34 ;  and  as  the  deed  of  assignment  to  the  plaintiff^  under 
the  old  system  of  pleading,  would  have  shewn  on  oyer  the        , 
want  of  legal   title,  and  the  objection  would   then  have 
appeared  on  the  record,  and  as  now,  of  necessity,  it  ap-         j 
peared  in  evidence  on  the  pidntiff *s  own  case,  there  oouU         v 
be  no  estoppel.  j 

._  ■ 

Upon  consideration,  we  think  the  authorides  shew  that         i 
the  defendant  is  estopped  from  disputing  that  the  lessor  was 
seised  of  an  estate  in  reversion,  and,  as  there  are  apt  words  | 

in  the  assignment  to  convey  a  legal  estate  in  fee  in  reversion  i 

to  the  plaintiff,  the  estoppel  continues  in  his  favour  notwitb-  ^ 

standing  the  assignment  to  him  shews  the  want  of  tide. 
The  estate  in  revenion  by  estoppel  was  created  before 
the  assignment  was  executed,  and  in  our  opinion  was  not 
destroyed  by  it. 

It  would  have  been  otherwise  if  the  want  of  title  had 
appeared  on  the  face  of  the  lease  itself;  in  that  case,  the  true  I 

facts  being  there  disclosed,  there  would  be  no  estoppel  at  all : 
Pdrgeier  v.  Harris  {a\  There  are  some  pointe  in  the  law 
relating  to  estoppels  which  seem  clear,  first,  when  a  lessor 
without  any  legal  estate  or  title  demises  to  another,  the 
parties  themselves  are  estopped  fix>m  disputing  the  validity 
of  the  lease  on  that  ground;  in  other  words  a  tenant  cannot 
deny  his  landlord's  title,  nor  can  the  lessor  dispute  the 
validity  of  the  lease.  Secondly,  where  a  lessor  by  deed 
grants  a  lease  without  title  and  subsequently  acquires  oDe, 

(«)  7  Q.  B.  708. 
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the  estoppel  is  said  to  be  fed,  and  the  lease  and  reversion 
then  take  eflPect  in  interest  and  not  by  estoppel;  and  an 
action  will  lie  by  the  assignee  of  the  reversion  against  the 
tenant  on  the  covenants  in  the  lease,  fFebb  v.  Austin  (a) ; 
and  by  the  tenant  against  the  assignee  of  the  reversion : 
Sturgeon  v.  Wingjield  (&)•     A  question  which  further  arises 
is  that  in  the  present  case,  viz.,  whether  the  assignee  of  a 
lessor  in  a  lease  by  deed,  who  has  no  estate  in  the  land,  has 
a  reversion  by  estoppel  as  against  the  lessee.     This  ques- 
tion arises  not  unfrequently,  as  in  the   present  instance, 
where  a  mortgagor  makes  a  lease  by  deed  and  assigns  his 
equity  of  redemption  with  words  that  would  pass  a  legal 
reversion  in  fee.     It  seems  clearly  established,  that  upon  a 
mortgage  of  lands,  whatever  the  title  of  the  mortgagor  may 
be,  his  subsequent  possession  or  occupation  is  at  the  will  of 
the  mortgagee,  and  he  has  nothing  in  the  land  whereout 
any  interest  can  pass  to  a  tenant,  so  as  to  aflPect  the  right  of 
the  mortgagee ;  and  that  in  the  present  instance  no  further 
or  other  interest  passed  to  the  defendant  than  by  estoppel 
Thus  far  seems  plain :  but  upon  the  remaining  part  of  the 
question  the  authorities  unfortunately  are  not  uniform.    In 
the  first  case  on  the  subject,  Nohe  v.  Auder  (c),  it  was  supposed 
to  be  established  that  covenant  never  lay  by  the  assignee  upon 
the  assignment  of  an  estate  by  estoppel     This  is  adopted 
in  Com.  Dig.  Covenant  (B.  3),  and  in  several  other  books. 
The  question  however  did  not  arise,  and  was  not  necessary 
f<Nr  the  decision  of  the  case :  see  Palmer  v.  Ekhu  (J),  and 
the  note  of  the  learned  editor  of  Smith's  Leading  Cases, 
vol  1,  38  c,  Spencer^s  Case.    In  Whitton  v.  Peacock  («), 
which  was  a  case  out  of  Chancery  sent  to  the  Court  of 
Common  Fleas,  and  where  the  reasons  are  not  given  for  the 

(a)  7  Man.  &G.  701,    and  8  (c)  Cro.Eliz.  436;  Moore,  419. 

Scott,  K.  R.  419.  (d)  2  Lord  Rajm.  1550. 

(»)  15  M.  &  W.  224.  (e)  2  Bing.  N.  C.  41 1. 
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judgment ;  it  is  to  be  inferred  from  the  facts  and  the  ai^gii- 
mentSy  that  the  jadgment  proceed  on  the  ground  that  the 
assignee  of  a  reversion  by  estoppel  could  not  maintain  an 
action  for  breach  of  the  covenants  in  the  lease.  In  a  sub- 
sequent case,  Gouldtwortk  v.  Ktngkts  (a),  Parhe^  B.,  sajs, 
fVhiiton  v.  Peacock  was  correctly  decided,  but  not  for  the 
reason  supposed,  but  for  that  the  reversion  by  estoppel  was 
not  of  a  copyhold  nature  and  could  not  pass  by  surrender 
and  admittance,  and  there  being  no  deed  by  which  the  rever- 
sion by  estoppel  could  pass  to  the  assignee,  the  judgment  was 
right.  (See  also  the  subsequent  case  of  WM  v.  Austen  (i), 
and  the  observarions  there  of  Tindal^  C.  J.,  upon  the  case  of 
GauUswarth  v.  Knights;  and  also  the  elaborate  aif^ment  in 
the  case  of  PargeUr  v.  Harris  (c),  and  the  dictum  of  Wight' 
man^  J.,  at  page  722,  ''that  several  cases  shew  that  in  leases 
by  estoppel  the  assignee  does  not  take  the  legal  right  to  sue 
on  covenanta**) 

The  case  of  Carvick  v.  Blagrave  (^),  cited  on  the  aiigu- 
ment,  only  shews  that  the  allegation  of  the  interest  of  the 
lessor  in  the  declaration  is  traversable,  and  does  not  affect 
the  present  question.     Later  cases  however  have  laid  down 
that  the  estoppel  on  a  lease  by  indenture,  where  the  lessor 
has  no  title,  extends  to  the  assignee  of  the  lessor  and  that  he 
takes  a  reversion  by  estoppel,  and  is  capable  to  sue  on  the 
covenants  in  the  lease  as  an  assignee  of  the  reversion.   The 
case  of  GouUsworth  v.  Knights  (a),  is  to  this  efiect : — ''  It 
was  a  tenancy  fix>m  year  to  year:  the  lessors  (trustees)  had 
assigned  their  interest  to  the  defendant :  it  was  assumed  the 
legal  estate  was  not  in  them,  and  a  question  was  raised 
whether  the  defendants,  assignees  of  the  lessor,  could  dis- 
train.    Parke,  B.,  said: — <*The  tenant  is  estopped  from  dis- 
puting the  title  of  the  old  trustees,  and  is  he  not  estopped 

(a)  1 1  M.  &  W.  337.  (c)  7  Q.  B.  708. 

ib)  7  Man.  &  6. 701.  (d)  I  Brod.  &  Bing.  531 
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as  to  the  title  assigned  to  the  new  trustees?*  And  this  view 
is  assented  to  and  affirmed  by  the  judgment  of  the  Court. 
In  Sturgeon  v.  WvagJUU  the  same  view  will  be  found  laid 
down  by  the  same  learned  Judge.  That  was  a  case  where 
the  lease  by  indenture  was  originally  good  only  by  estoppel, 
and  the  supposed  reversion  was  assigned  to  the  defendant, 
together  with  a  subsequently  acquired  legal  term  for  years 
which  fed  the  estoppel  His  lordship  said,  that  taking  it 
that  in  point  of-  &ct  the  lessor  had  no  interest  originaQy, 
there  was  an  estate  by  estoppel,  and  that  the  estate  was 
prima  fiicie  an  estate  in  fee  simple.  Palmer  v.  Ekint  (a) 
was  an  action  by  the  assignee  of  the  reversion  against  the 
lessee  for  nonpayment  of  rent  Plea :  That  the  lessee, 
before  making  the  lease,  conveyed  his  estate  to  another :  it 
was  held  that  the  plea  simply  amounted  to  a  special  ''nil 
habuit  in  tenementisy^audwas  bad;  and  "Lord  Baymandt 
in  giving  the  judgment  of  the  Court,  expressly  says,  "  that 
the  assignee  shall  take  advantage  of  the  estoppel''  The 
note  of  Seijt  Williams  to  Walton  v.  JFaterhouse,  in  2  Saund* 
p.  418 a,  is,  ''where  the  grantor  or  lessor  has  nothing  in  the 
land  at  the  time  of  the  grant  or  lease,  and  therefore  no  interest 
passes  out  of  him  to  the  grantee  or  lessee  by  the  grant  or 
lease,  but  the  title  begins  by  the  estoppel  which  the  deed 
creates  between  the  parties,  such  estoppel  runs  with  the  land*' 
(and  it  is  presumed  with  the  reversion  also),  "  into  whose 
hands  soever  it  comes,  whether  heir  or  assignee.**  We 
adopt  this  note  as  the  right  statement  of  the  law,  and  in 
that  the  following  propositions  may  be  laid  down : — First, 
if  any  estate  or  interest  passes  from  the  lessor,  or  the  real 
title  is  shewn  upon  the  face  of  the  lease,  there  is  no  estoppel 
at  all.  Secondly,  if  the  lessor  have  no  title,  and  the  lessee  be 
evicted  by  him  who  has  title  paramount,  the  lessee  can  plead 
this  and  establish  a  defence  to  any  action  brought  against 

(a)  2  Lord  Raym.  1550. 
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1859.        ^101 '  ^oe  (L  Higginbatkam  ▼•  Barton  (a) ;  bat,  thirdly,  so  long 
^  ^'^''^'^^      as  the  lessee  oontinaes  in  possession  under  the  lease^  the 
V.  law  will  not  permit  him  to  set  up  any  defence  founded  upon 

the  feet  that  the  lessor  **  nil  habuit  in  tenementis ;"  and  that 
upon  the  execution  of  the  lease  there  is  created  in  con- 
templation of  law  a  reversion  in  fee  simple  by  estoppel  in 
the  lessor,  which  passes  by  descent  to  his  heir,  and  by 
purchase  to  an  assignee  or  devisee.    A  pleading  test  may 
be  applied.    Had  the  pliuntiff  declared  that  Biglands  was 
seised  in  fee  and  demised  to  the  defendant  and  assigned  his 
reversion  to  the  plaintiff,  the  defendant  could  not  effectually 
have  traversed  the  assignment.     Could  he  the  seisin  ?  The 
plaintiff  would  have  made  a  prim&  facie  case  by  shewing  the 
lease  to  the  defendant,  and  possession  taken  and  enjoyed 
under  it     The  defendant  could  not  have  shewn  any  other 
estate  in  Biglands.     He  must  therefore  have  said  Biglands 
**  nil  habuit  in  tenementis."   We  are  of  opinion  that  the  law 
will  not  permit  him  to  do  so.     This  state  of  law  in  reality 
tends  to  maintain  right  and  justice,  and  the  enforcement  of 
the  contracts  which  men  enter  into  with  each  other  (one  of 
the  great  objects  of  all  law) ;  for  so  long  as  a  lessee  enjoys 
everything  which  hb  lease  purports  to  grant,  how  does  it 
concern  him  what  the  title  of  the  lessor,  or  the  heir  or  assignee 
of  his  lessor,  really  is.     All  that  is  required  of  him  ia^  that 
having  received  the  full  consideration  for  the  contract  he 
has  entered  into,  he  should  on  bis  part  perform  it    For 
these  reasons  we  think  the  verdict  on  the  second  issue 
ought  to  be  entered  for  the  plaintiff. 

It  may  be  proper  to  mention  that  it  would  appear  from 
the  deed  of  conveyance  of  the  2nd  February,  1854,  that  the 
lands  were  customary  lands  of  a  tenure  common  in  Cumber- 
land, and  that  the  legal  estate  was  in  Thomas  Bae.  The 
estate  both  of  mortgagor  and  mortgagee  would  therefore  be 

(a)  11  A.  &£.  307. 
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equitable  estates,  and  according  to  the  opinion  of  Baron        1859. 
Parke,  expressed  in  GouUstoorth  v.  Kmghts,  the  reversion  by       ^-^"^''^*-' 

.  11  CUTHBMITSOH 

estoppel  would  be  an  estate  in  fee  simple,  and  it  was  not  con-  v. 

I&TIlfO 

tended  that  the  conveyance  to  the  plaintiff  was  not  sufiicient 
to  pass  such  a  reversion,  had  it  reall;  existed. 

Judgment  for  the  plaintiff. 


Barber  v.  Pott.  jiifM8,23. 

xN  this  action  the  plaintiff  declared  for  money  had  and  re-  The  plaintiff, 
ceived,  money  paid  and  on  an  account  stated.  The  defendant  at  LiTerpool, 
pleaded  "never  indebted." — Upon  which  issue  was  joined.    alcomiiilsBion 
The  cause  came  on  for  trial  before  Byles,  J.,  at  the  Liver-  ^^f^' 
pool  Spring  Assizes  1859,  when  a  verdict  was,  by  consent,  pwchaseTOods 
entered  for  the  plaintiff  for  the  sum  of  108i  7*.  7i,  subject  purchaaed 

goods  of  ▼ari- 

to  the  opinion  of  the  Court  upon  the  following  case  :^         ous  penont, 

and  anonffst 

The  plaintiff  is  a  merchant  residing  at  Liverpool  and  them,  of  W.  and 

trading  under  the  firm  of  "  A.  Barber  &  Co.**  The  defend-  put  inroices  in 

ant  is  the  official  assignee  under  the  bankruptcy  of  Thomas  and  drewliMn 

E.  Pickford,  a  commission  agent,  residing  at  Manchester.  S* tt"iunounL 

The  plaintiff,  in  the  early  part  of  the  year  1857,  ooca-  ^,7„^^ 

sionally  employed  T.  E.  Pickford  to  purchase  goods  for  him  18W.  7*.  7d. 

from  different  manufacturers;  and  in  the  month  of  August  plaintiff  for 

gooda  hooght 

in  that  year,  the  plaintiff  employed  T.  E.  Pickford  to  pur-  of  W.  and  Co., 
chase  for  him  on  his  own  account  120  pieces  of  baize  at  accepted  a  bill 
69*.  6i  per  piece.  Srawn  ^. 

for  payment 
to  his  order  of  that  amount  at  throe  months  date.  P.  not  havinj^  paid  W.  and  Co.  thej  claimed 
payment  from  the  plaintiff,  bat  he  denied  all  knowledge  of  them  m  the  matter.  P.  became  bank- 
rupt. At  that  time  the  bill  of  exchange  was  in  his  hands  and  was  taken  possession  of  by  his  official 
assignee  who  indorsed  it  and  deposited  it  in  a  bank,  pursuant  to  the  provisions  of  the  Bankrupt 
Law  Consolidation  Act,  1849.  When  the  bill  became  due,  it  was  presented  by  the  bankers  and 
paid  by  the  plaintiff.  W.  and  Co.  afterwards  sued  the  plaintiff  for  the  gooda  sold  by  them,  and 
the  plaintiff  compromised  the  action.  The  pluntiff  then  brought  an  action  against  the  official 
assignee  to  recover  back  the  amount  of  the  bill. — Hdd^  that  the  plaintiff  could  not  recover  either 
for  money  had  and  received  or  money  paid  to  his  ate. 
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1859.  '^'  £•  Pickford  accordingly  purchased  the  baize,  as  well 

as  certain  other  goods  which  he  had  also  been  employed  by 
the  plaintiff  to  purchase  for  him ;  and  sent  the  plaintiff  four 
several  invoices  in  respect  of  the  baize  and  other  goods 
which  had  been  so  purchased  by  him  on  the  plaintiff's 
account. 

The  first  of  the  invoices,  dated  the  18th  of  September, 
1867,  was  for  440/.  19«.,  and  comprised  48  pieces  of  the 
120  pieces  of  baize  so  ordered  as  aforesud  as  well  as  other 
goods.  The  second  invoice,  dated  24th  of  September,  1857, 
was  for  B3L  B$.  lOcf.,  and  comprised  other  goods  only.  The 
third  mvoice,  dated  the  8th  of  October,  1857,  was  for 
250L  17«.  3dl,  and  comprised  the  remaining  72  pieces  of 
baize  and  no  other  goods.  The  fourth  invoice,  dated  the 
17th  of  October,  1857,  was  for  82/.  18«.  4^/1,  and  com- 
prised other  goods  only.  The  baizes  and  other  goods  were 
delivered  according  to  the  invoices. 

T.  £.  Pickford  on  the  21st  day  of  September,  1857,  sent 
the  plaintiff  the  following  statement  of  account  with  refei^ 
ence  to  the  first  mentioned  invoice : — 
Meam.  Barber  k  Co.  78,  George  Street,  Manchester, 

Liverpool.  21st  Sept.  \657. 

To 

ThoB.  E.  Pickford. 

1857,  To  goods  as  per  invoice    .    £440  19  0 

Sept  18th.        M    »»    1  •/"  extra  discount         4    8  2 

£436  10  10 

£.  £.    Manchester,  20th  September,  1857.  £436  10  10 

Thos.  £.  Pickford. 

This  Statement  of  account  was  accompanied  by  a  bill  of 
exchange,  date  21st  September,  1857,  drawn  by  the  said 
T.  E.  Pickford  on  the  plain  tifi^,  payable  six  months  after 
date  for  the  said  sum  of  436il  lOs.  lOd.  This  bill  the  plain- 
tiff accepted  payable  at  Messrs.  Glyn,  Mills  and  Co.,LondoD| 
and  returned  the  same  so  accepted  to  T.  E.  Pickford. 

On  the  10th  October,  1857,  T.  E.  Pickford  drew  a  second 


„  17th. 


»f  n  n  91 


»  »  9>  If 


By  draft  drawn  formerly 


•        • 

£  s,    d, 
83  18  10 

£250  4 
13 

g  \     250  17  3 

•    • 

82  18  4 

417  4  6 

•    • 

236  16  10 

£180  7  7 

•    • 

.   £180  7  7 
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bill  of  exchange  on  the  plaintifi;  payable  four  months  after 

« 

date,  for  the  sum  of  236/.  16«.  10^.,  as  appears  by  the  state- 
ment of  account  hereinafler  set  out  and  enclosed  in  the 
letter  of  the  22n(l  of  October  hereinafter  mentioned.  This 
bill  also  the  plaintiff  accepted  payable  at  Messrs.  Glyn  and 
Co.,  London,  and  returned  it  so  accepted  to  the  said  T.  E. 
Pickford. 

On  the  22nd  of  October,  1857,  T.  E.  Pickford  sent  to  the 
plaintiff  a  letter  enclosing  a  bill  of  exchange  for  1807.  Is.ld, 
(which  he  requested  the  plaintiff  to  accept),  and  the  follow- 
ing statement  of  account : — 

Messrs.  Alfred  Barber  &  Co.  Manchester,  22nd  Oct.  1857 

To 

Thos.  £.  Pickford. 

Sept.  24.        To  goods  as  per  invoice 
Oct.  8th. 


By  accompanying  draft 
T.  £.  P.    Manchester,  22nd  Octr.  1857. 

The  bill  of  exchange  for  180/.  Is.  Id.  was  dated  the  22nd 
October,  1857,  and  was  drawn  by  T.  E.  Pickford  on  the 
plaintiff,  payable  three  months  after  date,  to  the  order  of 
Pickford.  This  bill  the  plaintiff  accepted  payable  at  Messrs. 
Glyn,  Mills  and  Co.,  Ix)ndon,  and  returned  the  same  so 
accepted  to  T.  E.  Pickford. 

There  was  a  custom  between  T.  E.*  Pickford  and  the 
plaintiff,  that  the  former  should  advise  the  plaintiff  when 
he  procured  the  discount  of  any  of  the  acceptances  of  the 
plaintiff.  This  course  was  usually  but  not  always  pursued, 
T.  E.  Pickford,  by  letter  dated  the  15th  October,  1857, 

VOL.  IV. — N.  S.  D  D  D  BXCH. 
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1859.        advised  the  plaintiff  of  bis  having  discounted  the  two  bills 
"r^^^      for  4367.  10«.  lOd.  and  236i  16«.  lOrf. 

Bakbsr 

».  T.  E.  Pickford,  in  bis  own  name,  purchased  the  120 

pieces  of  baize  of  Messrs.  Williams,  Scott  and  Co.»  tnanafiu^* 
turenB  at  Manchester,  and  they  had  invoiced  the  baizes  to 
him.  None  of  the  other  goods  comprised  in  the  invoices 
were  purchased  of  Williams,  Scott  and  Co. 

T.  E.  Pickford  not  having  paid  Williams,  Scott  and  Co. 
for  any  of  the  baizes,  they  obtained  from  him  the  name 
of  his  principal ;  and  on  discovering  that  the  baizes  had 
been  purchased  on  account  of  the  plaintiff,  they  by  letter, 
bearing  date  the  19th  November,  1857,  claimed  of  the 
plaintiff  payment  for  the  baizes,  and  inclosed  to  him  tbe 
following  invoice:  — 

1857.  £    s.   d. 

Sept.  15.        To  Goods.    P.  B 208  10    0 

Oct     6.  „        „  „ 208  10    0 

£417    0    0 
TermB : — Approved  bills  at  8  months  in  14  days  or  1}  */•  <^f^' 

The  plaintiff  wrote  letters  to  Williams,  Scott  and  Ca  on 
the  20th  and  23rd  of  November,  1857,  denying  knowledge 
of  them  in  the  matter,  and  denying  all  liability  to  them, 
and  refusing  to  pay. 

On  the  10th  December,  1867,  T.  E.  Pickford  was  ad- 
judicated bankrupt  by  the  Manchester  Court  of  Bank- 
ruptcy. 

The  bill  of  exchange  for  180i  7$.  Id.  remained  in  the 
hands  of  T.  E.  Pickford  up  to  the  time  of  his  bankruptcy, 
and  was  then  taken  possession  of  by  the  defendant,  being 
official  assignee,  who  indorsed  the  bill  in  the  manner  fol- 
lowing—"Jas.  S.  Pott,  oflScial  assignee  to  the  estate  of 
T.  E.  Pickford,"— and  deposited  the  same  in  the  Bank  of 
England  at  Manchester  (that  being  the  proper  bank  into 
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\i'hicb  an  oflScial  assignee  under  a  bankruptcy  in  the  Man-        1859. 

Chester   Court  of  Bankruptcy  should  pay  money  or  bills       ^'"^''^^ 

belonging  to  such  bankrupt's  estate),  to  the  credit  of  the  o. 

Pott. 
Accountant  in  Bankruptcy  for  the  estate  of  the  bankrupt. 

It  became  due  on  the  25th  January,  1858.     The  plaintiff 

had,  some  days  before,  provided  Messrs.  Glyn,  Mills  and 

Co.  with  funds  to  pay  that  bill,  as  well  as  other  acceptances 

of  the  plaintiff  payable  at  their  bank.     Accordingly  the 

said  bill  for  1802.  7$.  td.  was  paid  on  presentment,  as  well 

as  the  other  bills,  in  the  regular  course  of  business. 

No  evidence  was  given  that,  at  the  time  when  the  bill 
of  exchange  for  180/.  Is.  Id.  was  presented  and  paid,  the 
plaintiff  was  aware  that  the  bill  had  remained  in  the  hands 
of  T.  E.  Pickford  at  the  time  of  his  bankruptcy,  or  that 
the  defendant  had  taken  possession  of  it,  unless  the  Court 
think  that  it  is  to  be  inferred  from  any  &cts  herein  stated. 
The  presentment  of  the  bill  for  ISOil  7«.  Id.  was  made  by 
the  Bank  of  England,  to  whom  the  same  had  been  sent  for 
that  purpose  by  the  Bank  of  England  at  Manchester,  and 
the  amount  remitted  by  the  Bank  of  England  to  the  Bank 
of  England  at  Manchester,  who  placed  the  amount  to  the 
credit  of  the  said  Accountant  in  Bankruptcy  for  the  estate 
of  the  said  bankrupt. 

Williams,  Scott  and  Co.  commenced  an  action  against 
the  plaintiff  on  the  7th  of  May,  1858,  to  recover  the  said 
sum  of  417/.,  the  amount  of  their  aforesaid  claim.  The 
plaintiff  defended  the  action  for  some  time,  but  on  the  12th 
of  August,  1858,  paid  Williams,  Scott  and  Co.  the  sum  of 
375/.  in  settlement  of  their  claim. 

The  amount  claimed  by  the  plaintiff  in  the  present 
action  is  the  amount  of  the  bill  for  180/.  7«.  Td.  so  paid  as 
aforesaid  by  Glyn  and  Co.  on  account  of  the  plaintiff  to 
the  Bank  of  England. 

The  question  for  the  opinion  of  the  Court  is,  whether 
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the  plaintiff  is  entitled  to  recover  from  the  defendant  the 
said  sum  of  1807.  7s.  7rf.,  or  any  part  thereof.  If  "yea,* 
the  verdict,  which  has  been  entered  for  the  plaintiff,  is  to 
stand  for  the  said  sum,  or  for  so  much  thereof  as  the  Court 
may  think  fit.  If  "  nay,"  the  verdict  entered  for  the  plain- 
tiff is  to  be  set  aside,  and  a  verdict  entered  for  the  defendant 
The  Court  is  at  liberty  to  draw  any  inferences  of  fact. 

Manisty  {Baylis  with  him),  for  the  plaintiff. —  It  is  an 
established  rule  of  law,  that  where  a  person  employs  an 
agent  to  purchase  goods  for  him,  and  the  seller  deals  with 
the  agent,  supposing  him  to  be  a  principal,  although  the 
seller  has  debited  the  agent,  he  may,  upon  discovering  the 
principal,  resort  to  him  for  payment :   Thomson  v.  Davenr 
part  {a).     Applying  that  rule  to  this  case,  the  plaintiff,  as 
an  undisclosed  principal,  was  liable  to  Williams,  Scott  and 
Co. ;  and,  having  been  compelled  to  pay  them,  he  is  en- 
titled to  recover  back  from  the  defendant  the  180/1  7«.  Td, 
which  he  paid  in  respect  of  the  bill  of  exchange  given  to 
Pickford.     [itfarfin,  B. — Suppose  the  plaintiff  had  given 
Pickford  money  to  pay  for  the  goods,  could  Williams,  Scott 
and  Co.  have  recovered  against  the  plaintiff?]     Heald  v. 
Kenworthy  {b)  decided  that,  where  a  principal  authorizes 
his  agent  to  pledge  his  credit,  and  the  latter  makes  a  pur- 
chase on  his  behalf  and  thereby  creates  a  debt,  the  principal 
is  not  discharged  by  payment  to  the  agent  if  the  money  is 
not  paid  over  to  the  seller,  unless  the  latter  by  his  conduct 
makes  it  unjust  that  the  principal  should  be  sued ;  as,  for 
example,  where  the  seller  by  his  words  or  conduct  induces 
the  principal  to  believe  that  a  settlement  has  been  come  to 
between  the  seller  and  the  agent,  in  consecjuence  of  which 
the  principal  pays  the  amount  of  the  debt  to  the  agent. 
Here,  Pickford  merely  held  the  bill  as  the  plaintiff's  agent, 
(a)  9  B.  &  C.  78.  (ft)  10  Exch.  739. 
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and  for  the  purpose  of  paying  his  debt  to  Williams,  Scott        1859. 

and  Co.     At  the  time  of  Pickford*s  bankruptcy  it  was  not 

discounted,  and  he  had  no  equitable  title  to  it  which  would 

pass  to  his  assignees.     The  defendant,  when  he  deposited 

the  bill  in  the  bank,  should  have  given  the  plaintiff  notice 

of  the  deposit,  in  pursuance  of  the  41st  section  of  the 

12  &  13  Vict.  c.  106. 

Wilde  (Asphnd  with  him),  for  the  defendant. — The  bill 
was  not  given  to  Pickford  for  the  purpose  of  discharging 
any  debt  due  to  Williams,  Scott  and  Co.,  but  upon  a  run- 
ning account  in  respect  of  goods  bought  by  Pickford  and 
invoiced  to  the  plaintiff.  When  Williams,  Scott  and  Co. 
called  upon  the  plaintiff  to  pay  for  the  goods,  he  refused, 
alleging  that  the  transaction  was  between  him  and  Pickford ; 
and  when  the  bill  became  due  he  paid  it.  That  was  a 
voluntary  payment,  with  full  knowledge  of  all  the  circum- 
stances, and  consequently  the  money  cannot  be  recovered 
back :  Gibson  v.  Bruce  (a).  It  is  incumbent  on  the  plaintiff 
to  establish  that,  when  he  paid  the  bill,  it  was  in  the  hands 
of  the  bank  under  such  circumstances  that  he  had  no 
defence  to  their  claim :  Bradshaw  v.  Bradshaw  {b).  It  is 
not,  however,  shewn  that  he  was  under  any  obligation  to 
pay  the  bill.  The  defendant,  as  official  assignee,  dealt  with 
the  bill  in  manner  required  by  the  39th  and  41st  sections 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  and  there- 
fore an  action  for  money  had  and  received  will  not  lie 
against  him :  Munh  v.  Clarke  (c),  Priestley  v.  Watson  (rf), 
Horsfall  v.  Handley  («).  Money  paid  will  not  lie  because 
there  is  no  privity  between  the  defendant  and  the  plaintiff. 

Manistyj  in  reply. — Bize  v.  Dickason  (/)  is  an  authority 

(a)  5  Man.  &  G.  399.  (<0  2  C.  &  M.  691. 

(b)  9  M.  &  W.  29.  (e)   8  Taunt.  136. 
I  (c)  10  Bing.  102.  (/)  1  T.  R.  286, 
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1859.  tbat  an  action  for  money  had  and  received  will  lie  in  this 
case.  Then,  with  respect  to  the  count  for  money  paid,  the 
indorsement  of  the  bill  by  the  defendant  was,  in  effect,  a 
request  to  pay  it  to  the  indorsees.  If  this  had  been  an 
accommodation  bill  in  the  hands  of  the  bankrupt,  tbe  pkiin- 
tiff  might  clearly  have  recovered  the  amount  as  money  paid 
for  his  use ;  and,  there  being  no  consideration  for  the  biU* 
it  is  the  same  as  an  accommodation  bill.  Neither  the 
bankrupt  nor  the  defendant  had  any  right  to  any  part  of 
the  money,  and  the  Case  is  the  same  as  that  of  a  bill  de- 
livered to  the  bankrupt  for  a  special  purpose.  There  is  a 
privity  between  the  plaintiff  and  defendant  arising  out  of 
the  manner  in  which  it  was  obtained  and  the  circumstance 
of  its  being  indorsed,  when  there  was  nothing  due  from  the 
plaintiff:  Bleaden  v.  Charles  {a). 

Martin,  B. — We  are  all  of  opinion  that  the  plaintiff  is 
not  entitled  to  recover.  The  facts  are  these: — The  plaintiff» 
a  merchant  at  Liverpool,  employed  one  Pickford,  a  com- 
mission agent  at  Manchester,  to  purchase  goods  for  him. 
Pickford  bought  goods  of  various  persons,  and  amongst 
others  of  Williams,  Scott  and  Company ;  and  the  way  in 
which  he  dealt,  was,  to  make  out  invoices  of  the  goods  in 
his  own  name  and  draw  upon  the  plaintiff  for  their  amount: 
therefore,  so  far  as  appeared  by  the  documents,  Pickford 
was  the  seller  and  the  plaintiff  the  buyer  of  the  goods.    In 
October,  1857,  there  was  a  balance  due  from  the  plaintiff 
of  180/.  7«.  Id,  for  goods  which  had  been  purchased  of 
Williams,  Scott  and  Co.,  and  on  the  22nd  October  the 
plaintiff  accepted  a  bill  of  exchange,  drawn  by  Pickford, 
for  payment  to  his  order  of  that  amount  three  months  after 
date.    Pickford  not  having  paid  Williams,  Scott  and  Co* 
for  the  goods,  they  claimed  payment  from  the  plaintiff;  but 

(a)  7  Bing.  246. 
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he  denied  all  liability  to  them.     On  the  10th  December,       1959. 
1857,  Pickford  became  bankrupt.     At  that  time  the  bill  of     l^'"^'     ' 

^  ^  Barbbb 

exchange  was  in  his  hands,  and  it  was  taken  possession  of  v. 

by  the  defendant,  his  official  assignee,  who  indorsed  it  and 
paid  it  into  the  proper  bank,  according  to  the  directions  of 
the  Bankrupt  Act  The  plaintiff  was  possibly  not  bound  to 
pay  the  bill ;  and,  assuming  that  he  had  a  good  defence  to 
an  action  upon  it,  he  has  not  thought  proper  to  avail  him- 
self of  it,  but  has  voluntarily  paid  the  money  to  a  person 
claiming  it  ais  a  matter  of  right,  and  with  full  knowledge  of 
all  the  facts.  It  is  a  clear  principle  of  law  that  money  so 
paid  cannot  be  recovered  back,  and  this  is  a  complete  answer 
to  any  action  against  the  defendant  to  recover  back  the 
amount  so  paid.  Then,  what  subsequently  occurred  ?  Wil- 
liams,  Scott  and  Co.  sued  the  plaintiff  for  the  goods  sold, 
and  he  thought  fit  to  compromise  that  action.  If  the  plain- 
tiff was  in  the  situation  of  a  surety  for  Pickford,  his  right  of 
action  would  be,  not  against  the  defendant,  but  against  Pick- 
ford. It  therefore  seems  to  me  that  no  action  either  for 
money  had  and  received,  or  money  paid,  can  be  main- 
tained in  this  case.  I  also  think  that  the  doctrine  laid 
down  in  Thomson  v.  Davenport  (a)  applies ;  viz.  that  if  the 
principal  has  paid  the  agent,  or  if  the  state  of  accounts 
between  them  would  make  it  unjust  that  the  seller  should 
call  upon  the  principal  for  payment,  that  would  be  an 
answer  to  the  claim.  Therefore  Williams,  Scott  and  Co. 
could  not  resort  to  the  plaintiff  after  he  had  paid  Pickford. 
I  decline,  however,  to  give  judgment  on  that  ground,  since 
it  is  an  answer  to  the  action  that  the  payment  of  the 
bill  was  a  voluntary  payment,  with  full  knowledge  of  all 
the  circumstances. 

Bbamwell,  B. — I  am  also  of  opinion  that  our  judgment 

(a)  9  B.  &  C.  78. 
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ought  to  be  for  the  defendant,  on  the  ground  that  the 
plaintiff  has  no  cause  of  action.     I  give  no  opinion  as  to 
whether  Williams,  Scott  and  Co.  could  have  enforced  their 
claim  against  the  plaintiff.     Assuming  that  they  could,  still 
this  action  is  not  maintainable,  because  at  the  time  the 
plaintiff  paid  the  bill  he  knew  that  it  was  in  the  hands  of 
the  official  assignee,  and  he  paid  it  voluntarily.    That  being 
so,  it  is  a  well  known  rule  of  law  that  a  person  who  volun- 
tarily pays  money  to  another  cannot  recover  it  back.    If 
Pickford  had  continued  solvent,  and  the  plaintiff  had  paid 
him  the  amount  of  the  bill,  probably  the  plaintiff  would 
have  been  at  liberty  to  say  to  Pickford,  "  I  gave  you  this 
money  to  pay  Williams,  Scott  and  Co.,  and  not  having 
done  so  I  am  entitled  to  call  upon  you  to  give  it  me  back." 
But  under  existing  circumstances  all  he  could  have  said  to 
the  defendant  is,  **  I  gave  a  bill  for  money  which  I  thought 
I  owed  Pickford,  and  you  are  his  assignee  and  have  posses- 
sion of  the  bill."     Therefore  this  case  cannot  be  decided 
in  favour  of  the  plaintiff  by  saying  that  if  Pickford  had 
received  the  money  it  might  have  been  recovered  back 
from  him.      It  appears  to  me  that  this  was  a  voluntary 
payment  by  the  plaintiff  to  the  defendant  of  money  which 
the  plaintiff  might  have  refused  to  pay,  and  having  paid  it 
he  cannot  recover  it  back  again. 

Watson,  B. — I  am  of  the  same  opinion.  Looking  at  all 
the  circumstances,  there  can  be  little  doubt.  On  the  22Dd 
October,  1857,  an  account  having  been  stated  between  the 
plaintiff  and  Pickford,  this  bill  was  given  for  that  specific 
account.  On  the  19th  November,  Williams,  Scott  and  Ca 
made  a  claim  upon  the  plaintiff  for  the  amount  of  the  goods 
sold  by  them,  and  on  the  20th  and^23rd  the  plaintiff  wrote 
letters  denying  all  liability  to  them.  On  the  10th  Decem- 
ber, 1857,  Pickford  became  bankrupt.     At  this  time  the 
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bill  was  in  his  hands;  and  his  official  assignee  took  posses- 
sion of  it  as  part  of  his  estate.  The  plaintiff  had  knowledge 
of  all  these  circumstances,  and  he  knew  whether  he  had 
authorized  Pickford,  as  his  agent,  to  purchase  of  Williams, 
Scott  and  Co.,  so  as  to  make  him  liable  to  them.  When 
the  bill  was  presented  to  him  he  must  have  known  that  it 
had  never  been  in  circulation,  because  there  was  no  indorse- 
ment upon  it  except  that  of  the  official  assignee ;  therefore 
with  full  knowledge  of  all  the  facts  he  elected  to  pay  it 
Then  is  he  entitled  to  recover  the  money  ?  Now,  it 
is  a  clear  rule  of  law  that  if  a  person,  with  the  know- 
ledge of  all  the  facts,  voluntarily  pays  money,  he  has  no 
right  to  recover  it  back  again.  If  a  person  pays  money 
under  compulsion  when  he  is  not  bound  to  pay  it,  he  may 
recover  it  in  an  action  for  money  paid  to  his  use.  But  how 
does  that  apply  here?  If  this  money  was  paid  to  the  use 
of  anybody  it  was  paid  to  the  use  of  the  bankrupt,  who 
ought  to  have  paid  Williams,  Scott  and  Co.  I  therefore 
think  that  neither  the  action  for  money  had  and  received 
nor  for  money  paid  will  lie. 

Judgment  for  the  defendant. 
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The  Attorney  General  v.  Sulley.  •'^»«  23. 


I 


NFORMATION.— That  the  defendant,  before  and  at  S.wua  partner 
the  several  times  hereinafter  mentioned,  was  one  of  several  L.,L.andCo.; 

he  resided  at 
Nottingham,  the  other  partners  residing  at  New  York  in  the  United  States,  where  their  prin* 
cipai  business  was  carried  on.  At  Nottingham  the  defendant  transacted  the  business  of  the  firm 
in  England  which  consisted  of  purchasing  and  shipping  goods  for  exportation.  No  money  was 
received  in  England  except  from  New  York.  I'he  profits  were  made  by  the  resale  of  goods  at 
an  increased  price  in  America.  A  large  part  of  the  profits  of  the  firm  in  America  was  made  by 
the  resale  of  goods  purchased  in  America,  France  ana  Germany. 

Held: — First,  that  the  firm  was  liable  to  pay  income  tax  upon  the  profits  realized  in  America 
upon  the  resale  of  goods  purchased  in  England  and  exported  from  thence. 

Secondly. — That  S.,  the  partner  resident  in  England,  was  bound  to  make  a  return  of  such 
profits  on  behalf  of  the  firm. 
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1859. 
Attobhst 

GSHSBAb 

9. 
SULLCT* 


persons  carrying  on  jointly  and  in  copartnership  a  certain 
general  trade  or  business,  to  wit,  of  general  merchants  and 
dealers,  in  Great  Britain,  to  wit,  at  the  North  Ward  South 
in  the  county  of  the  town  of  Nottingham,  under  the  name, 
s.yle  and  firm  of  Lottimer,  Laif;e  and  Co.:  and  that  the 

defendant,  &c*,  before  and  at  the  several  times  resided  at 

in  Nottingham.     And  that  the  other  persons  so  carrying  on 
the  said  trade  and  business,  and  whose  names  are  unknown, 
before  and  at  the  several  times  hereinafter  mentioned,  resided 
in  parts  beyond  the  seas,  and  not  within  or  in  any  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  to  wit, 
at  New  York,  in  the  United  States  of  America.     That  the 
said  copartnersbip,  before  and  at  the  several  times  herein^ 
after  mentioned,  were  chargeable  and  liable  for  and  in 
respect  of  certain  of  the  duties  imposed  (by  16  &  17 
Vict.  c.  34;  17  &  18  Vict.  c.  10;  17  &  18  Vict,  c  24,  and 
18  &  19  Vict.  c.  20),  for  the  year  ending  on  the  5th  of  April, 
1856,  in  respect  of  certain   profits  and  gains   arising  to 
them  as  such  copartnership^  according  to  Schedule  (D.) 
of  the  first  mentioned  Act,  the  said  trade  having  been  so 
carried  on  for  more  than  three  years  next  before,  and  ending 
on  the  5  th  of  April,  1856 :  and  that  after  the  passing  of  the 
said  Acts,  and  within  the  time  directed  by  the  precept  of 
the  Commissioners,  one  Thomas  Underwood,  then  being 
an  assessor  of  the  duties  by  the  said  Act  imposed  in  and  for 
the  said  ward  within  which  the  said  E.  SuUey  so  resided, 
for  the  year  ending  on  the  5th  of  April,  1856,  did  as  such 
assessor  leave  at  the  dwelling-house  and  place  of  residence 
of  the  said  Edward  SuUey,  within  the  said  ward,  a  certain 
notice,  such  as  by  the  said  Acts  and  the  Acts  incorporated 
therewith,  or  referred  to  therein,  is  required,  signed  by 
him,  and  requiring  the  said  E.  SuUey  to  prepare  and  deliver 
to  the  said  assessor,  or  at  the  office  of  the  Commissioners  of 
the  district  at  King's  Place,  in  Nottingham,  in  manner  by  the 
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said  Acts  directed  a  list,  declaration,  and  statement  which 
the  said  E.  SuUey  was  required  to  deliver  by  the  said  Acts, 
within  a  certain  time,  in  the  said  notice  mentioned  in  that 
behalf:  and  although  the  said  E.  SuUey,  according  to  the 
said  Act,  was  liable  to  prepare,  make  out  and  deliver,  and 
could  and  might  and  ought  to  have  prepared,  made  out  and 
delivered  to  the  said  assessor,  or  at  the  oflBce  of  the  said 
Commissioners,  a  true  and  correct  statement,  such  as  by 
the  said  Acts  is  required,  stating,  amongst  other  things,  the 
balance  of  the  profits  and  gains  arising  to  the  said  copartner- 
ship from  the  said  trade  and  business  so  by  them  carried  on 
as  aforesaid,  and  in  respect  of  which  said  balance  of  profits 
and  gains  certain  of  the  duties  by  the  said  Acts  imposed 
for  the  year  ending  on  the  5th  of  April,  1856,  under 
Schedule  (D.)  of  the  said  first  mentioned  Act,  were  then 
chargeable  and  payable  to  her  Majesty :  and  although  the 
time  in  the  said  notice  has  long  since  elapsed,  of  which 
E.  SuUey  had  notice,  yet  the  said  K  Sulley  did  not  prepare, 
make  out  and  deliver  to  the  said  assessor,  or  the  Commis^ 
sioners  duly  authorized  to  receive  the  same,  or  to  their 
clerk,  &c.,  such  a  statement  as  aforesaid,  or  any  list,  de- 
claration or  statement  whatsoever,  &c.,  contrary  to  the  said 
Acts;  whereby  and  by  force  of  the  statutes,  &c.,  the  said 
£.  Sulley,  not  having  been  assessed  in  treble  the  duty  at 
which  he  ought  to  be  charged,  has  for  his  said  ofience 
forfeited  the  sum  of  50/. 

Plea. — The  general  issue. 

The  question  was  raised  by  a  special  verdict  which  stated, 
that  after  the  passing  of  18  &  19  Vict.  c.  20,  on  the  6th  of 
April,  1855,  and  from  thence  until  the  exhibiting  the  infor- 
mation, the  defendant  resided  in  Great  Britain,  at  the  parish 
of  Lenton,  in  the  county  of  Nottingham,  and  did,  during  all 
that  time,  under  the  name,  style  and  firm  of  **  Lot  timer,  Liarge 
and  Co.'*  carry  on  business  in  copartnership  with  six  other 
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persons,  all  of  whom  did,  during  all  that  time,  reside  in 
New  York,  in  the  United  States  of  America,  and  not  within 
the  United  Kingdom,  in  manner  following :   viz.  they  have 
a  place  of  business  at  New  York,  in  the  United  States  of 
America,  where  they  carry  on  business  under  the  name  of 
**  Lottimer,  Large  and  Co. ;"  and  they  also  have  a  place 
of  business  within  the  North  Ward  Souths  in  Nottingham 
(in  which  neighbourhood  the  defendant  dwells),  consisting 
of  a  counting-house   and  warehouses,  with   the  name  of 
**  Lottimer,  Large  and  Co.**  on  the  door,  and  which  are 
occupied  by  the  defendant,  and  by  clerks  and  seryants 
employed  by  him  on  behalf  of  the  said  copartnership,  for 
the  purpose  of  carrying  on  the  business  of  the  copartnership 
in  England.     Books  of  account  are  kept  at  the  place  of 
business,  which  merely  shew  the  purchases,  warehouse  ex- 
penses, and  the  remittances  made  from  New  York  to  pay 
these  items.     No  monies  are  ever   received  in  England 
except  from  New  York.     The  copartnership  has  a  banking 
account  in  their  name  of  *'  Lottimer,  Large  and  Co.,*'  with 
the  Nottingham  and  Notts  Banking  Company  in  Notting- 
ham.    The  business  of  the  copartnership  in  England  is 
carried  on  by  the  defendant  and  other  persons  purchasing 
for  the  said  firm  goods  at  Nottingham  and  elsewhere  in 
England,  and  shipping  them  for  exportation.     All  goods 
are  sent  direct  to  the  port,   except  Nottingham  goods  and 
small  quantities  insufficient  in  themselves  for  a  package, 
The  goods  so  purchased  are  in  some  cases  sent  direct  by 
the  vendors,  on  behalf  of  the  said  copartnership,  to  the 
nearest  port  in  England  and  are  then  shipped  for  exporta- 
tion; and  in  other  cases  are  sent  by  the  vendors  to  Notting- 
ham to  the  said  place  of  business  there  of  the  said  co- 
partnership, and  are  there  packed  and  afterwards  exported 
by  the  defendant  on  account  of  the  said  copartnership* 
The  goods  so  purchased  are  in  no  case  manufactured  or 
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resold  in  England  prior  to  their  shipment  and  exportation, 
nor  is  any  profit  made  by  the  said  copartnership  by  means 
of  any  mannfactiire  or  resale  of  goods  in  England ;  the  pro- 
fits of  the  said  copartnership,  in  respect  of  goods  purchased 
in  England,  consisting  entirely  of  the  increase  in  price  or 
value  obtained  by  the  resale  in  America  of  such  goods  so 
purchased  by  them  in  England  and  exported  as  above  men- 
tioned. A  large  part  of  the  profits  of  the  business  carried  on 
by  the  said  copartnership  at  New  York  aforesaid,  is  obtained 
from  goods  purchased  in  France,  Germany  and  America. 
Remittances  are  from  time  to  time  made  by  the  copartner- 
ship at  New  York  to  defendant,  and  by  him  paid  to  the  said 
bankers  at  Nottingham  to  the  credit  of  the  copartnership ; 
and  payment  for  the  goods  purchased  in  England,  and 
for  the  cost  of  packing,  shipping  and  exporting  such  goods, 
and  for  the  current  expenses  of  the  said  business  premises 
of  the  copartnership  at  Nottingham,  and  of  carrying  on  so 
much  of  the  said  business  as  is  carried  on  in  England,  is 
made  by  means  of  checks  drawn  by  the  defendant  for  and 
in  the  name  of  the  said  copartnership  on  the  said  bankers 
at  Nottingham. 

It  was  further  found  that  profits  and  gains  have  arisen 
and  accrued  to  the  copartnership  firom  the  trade  so  by  them 
carried  on  during  the  year  ending  the  5th  of  April,  1856, 
and  during  each  of  the  two  preceding  years  (the  trade 
having  been  during  all  that  time  carried  on),  to  a  large 
amount,  viz.  10,000/.  And  that,  if  all  the  persons  of  whom 
the  copartnership  consisted  had  resided  in  the  United 
Kingdom,  or  if  the  business  of  the  copartnership  had  been 
wholly  exercised  within  the  United  Kingdom,  the  copart- 
nership would  have  been  ehargeable  and  liable  jointly  and 
in  one  sum  for  and  in  respect  of  the  duties  mentioned  in 
Schedule  (D.)  of  the  first  mentioned  Act,  for  the  year 
ending  on  the  5th  of  April,  1856,  in  respect  of  their  said 
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profits  and  gains.  And  further,  that  after  the  passing  of 
the  Acts  and  within  the  time  limited  by  the  precept  of  the 
Commissioners,  viz.,  on  the  1st  of  May,  1855,  T.  Under- 
wood, an  assessor  in  and  for  the  ward  within  which  the 
defendant  carried  on  the  said  business  for  the  year 
ending  on  the  5th  of  April,  1856,  did,  as  such  assessor, 
leave  at  the  said  place  of  business  of  the  defendant  and 
personally  deliver  to  him,  within  the  said  ward,  a  notice 
requiring  the  defendant  to  prepare  and  deliver  to  him 
within  a  certain  time  a  list,  declaration  and  statement  which 
should  contain,  amongst  other  things,  an  account  and  return 
of  the  profits  and  gains  arising  to  the  copartnership  of 
Lottimer,  Lai^e  and  Co.,  in  respect  of  the  business  so  by 
them  jointly  carried  on  as  aforesaid  made  and  stated  by 
and  on  behalf  of  him  the  defendant,  and  the  several  other 
persons  so  as  aforesaid  forming  and  constituting  the  same 
copartnership,  jointly  and  in  one  sum,  and  separately  and 
distinctly  from  any  other  duty  chargeable  on  the  same  per- 
sons or  either  or  any  of  them.  And  that,  although  the 
time  for  the  defendants  complying  with  the  said  notice, 
&c.,  elapsed  before  the  exhibiting  of  this  information,  the 
defendant  has  always  neglected  to  prepare  such  return. 
And  that  the  defendant  has  not  been  assessed  in  treble  the 
duty  at  which  he  ought  to  be  charged  by  virtue  of  the  said 
Acts,  in  case  he  ought  by  law  to  have  prepared  and  delivered 
such  an  account  and  return.     Rut  whether  or  not,  &c. 


The  AUomey  General  (Sir  F.  Kelly) ^  with  whom  was 
Beavan,  argued  for  the  Crown  (a). — The  question  is,  whether 
a  mercantile  firm  of  seven  partners,  of  whom  six  reside  at 
New  York  and  one  in  this  country,  is  liable  to  be  assessed 
to  the  income  tax,  in  respect  of  the  profits  of  the  firm,  under 


(n)  In  Trinity  Term,  June  1 6.    Before  Pollock^  C.  B.,  Martin,  B., 
and  Watson,  B. 
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the  5  &  6  Vict.  c.  35.  The  trade  consists  of  buying  and 
selling.  The  buying  is  carried  on  here  ;  the  selling  at 
New  York.  The  member  of  the  copartnership  residing 
here  has  a  warehouse  or  counting-house  for  his  clerks,  but 
only  for  the  purposes  of  buying  goods,  which  are  exported 
and  sold  in  a  foreign  country.  By  the  16  &  17  Vict.  c.  34, 
B.  2,  it  is  enacted,  that  the  duties  shall  be  deemed  to  be 
granted  and  made  payable  yearly  in  respect  of  the  several 
properties,  profits  and  gains  [comprised  in  Schedule  (D.)^ 
**  in  respect  of  the  annual  profits  or  gains  arising  or  accru- 
ing to  any  person  residing  in  the  United  Kingdom,  fix>m 
any  profession,  trade,  employment  or  vocation,  whether  the 
same  shall  be  respectively  carried  on  in  the  United  King- 
dom or  elsewhere.*'  By  this  the  duty  is  imposed  on  all 
persons  residing  in  the  United  Kingdom  ;  and  it  applies  to 
all  trades  carried  on  by  such  persons  either  within  or  out  of 
the  Kingdom.  Under  this  part  of  the  Schedule  the  part- 
ner resident  here  would  be  chargeable.  The  Schedule 
g^s  on  to  make  duties  payable  *'  in  respect  of  the  annual 
profits  or  gains  arising  or  accruing  to  any  person  whatever, 
whether  a  subject  of  her  Majesty  or  not,  although  not 
resident  within  the  United  Kingdom,  fi'om  any  property 
whatever  in  the  United  Kingdom,  or  any  profession,  trade, 
employment  or  vocation  exercised  within  the  United  King- 
dom.**  This  would  impose  duties  on  the  partners  resident 
in  America,  in  respect  of  their  business  carried  on  here, 
subject  to  the  question,  whether  a  trade  carried  on  partly 
here  and  partly  in  America  is  included?  The  fifth  section 
of  the  16  &  17  Vict.  c.  34  provides  that  the  duties  thereby 
granted  shall  be  assessed,  raised,  levied  and  collected  under 
the  regulations  and  provisions  of  the  5  &  6  Vict.  c.  35.  By 
the  100th  section  of  the  last  mentioned  Act :  **  First  Case. 
— Duties  to  be  charged  in  respect  of  any  trade,"  &c.  Rule 
second.      *'  The  duty  shall  extend  to  every  person,  body 
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politic  or  corporate,  fratemityy  fellowship,  company  or  soci- 
ety, and  to  every  art,  mystery,  adventure  or  concern,  carried 
on  by  them  respectively,  in  Great  Britain  or  elsewhere." 
That   is   intended  to   guard   against    any   distinction    in 
assessing  the  duties  on  firms  or  individuals.     In  the  same 
section,  by  Rule  the  Third  of  the  **  Ruks  applying  to  both 
preceding  cases^  it  is  provided  that  'Uhe  computation  of 
duty  arising  in  respect  of  any  trade,  manufacture,  adventure 
or  concern,  &Cm  carried  on  by  two  or  more  persons  jointly, 
shall  be  made  and  stated  jointly  and  in  one  sum,  and  sepa- 
rately and  distinctly  from  any  other  duty  chargeable  on  the 
same  persons  or  any  or  either  of  them :  and  the  return  of 
the  partner  *  *  who  shall  be  resident  in  Great  Britain  (and 
who  is  hereby  required,  under  the  penalty  herein  contained 
for  default  in  making  any  return  required  by  this  Act,  to 
make  such  return  on  behalf  of  himself  and  the  other  part- 
ners, &c.),  shall  be  sufficient  authority  to  charge  such  partners 
jointly.'*  It  then  provides  that  if  no  partner  resides  in  Great 
Britain,  their  agent  shall  make  a  return.     Thus,  in  the 
present  case,  if  all  the  partners  resided  at  New  York  their 
agent  would  have  been  bound  to  make  a  return.     The 
Fifth  Rule  also  shows  how  the  return  should  have  been  made 
by  the  defendant  for  his  partners,  as  well  as  for  himself. 
Any  doubt  that  might  exist  as  to  whether  the  duties  are 
charged  in  respect  of  a  trade  carried  on  partly  in  one  coun- 
try and  partly  in  another,  is  set  at  rest  by  section  106, 
which  provides  that  every  person  engaged  in  any  trade, 
manufacture,  adventure  or  concern,  shall  be  charged  by  the 
Commissioners  acting  for  the  parish  where  such  trade  shall 
be  carried  on,  whether  such  trade  shall  be  carried  on  wholly 
or  in  part  only  in  Great  Britain.     The  words  in  this  sec- 
tion, '*  where  such  trade  shall  be  carried  on,"  include  trading 
carried  on  partly  here  and  partly  abroad.     Acts  of  buying 
alone  are  sufficient  to  constitute  a  trading,  though  no  goods 


TRINITY   VACATION,    2  3    VICT.  777 

be  sold  in  the  country.     Alkn  v.  Cannon  (a)  shews  that        1959. 

such  a  tradini;  will  render  the  trader  liable  to  the  bankrupt      ^■*"^'"*^ 

°  *        Attorn  KT 

laws.     Alexander  v.  Vattffhan  {b)  and  Bird  v.  Sedgwick  (c)     GaNsnAL 

0. 
are  to  the  same  effect.     It  may  be  said  that  the  profits  con-      Sullxt. 

sist  of  money  received  in  the  United  States.     But  profit 

consists  in  buying  at  one  price  and  selling  at  a  higher  price. 

The  difference  between  the  buying  and  the  selling  price  is 

the  profit.     Buying  and  selling  are  both  essential  to  the 

making  of  profits  by  trading. 

IL  E.  Tvmery  for  the  defendant — The  partners  of  the 
firm  of  Lottimer,  Lai^e  and  Co.,  resident  at  New  York, 
are  not  liable  to  be  assessed  to  the  income  tax  in  this 
country,  and  therefore  the  defendant  is  not  liable  under 
the  5  &  6  Vict  c.  35,  s.  55,  for  having  omitted  to  make  a 
return  of  their  profits.  The  question  is,  whether  a  trade 
can  be  said  to  be  exercised  in  the  United  Kingdom, 
which  consists  only  in  buying  goods  here.  Suppose  the 
owners  of  an  iron  foundry  in  the  United  States  employed 
a  person  to  buy  coals  here  for  the  use  of  their  furnace, 
would  that  be  a  trading  here  so  as  to  render  them 
liable  to  income  tax  ?  [Martin^  B. — Probably  not,  because 
their  trade  does  not  consist  in  buying  and  selling  coals.] 
The  words  of  Schedule  (D.)  of  16  &  17  Vict.  c.  34,  "profits 
or  gains  arising  or  accruing  to  any  person  residing  in  the 
United  Kingdom,"  shew  that  under  the  first  clause  of 
Schedule  (D.)  the  defendant  is  only  chargeable  in  respect 
of  his  own  share  of  the  profits.  As  to  the  second  clause, 
the  duties  are  granted  in  respect  of  trades,  &c.  '^  exercised 
within  the  United  Kingdom."  A  trade  is  exercised  or 
carried  on  where  the  principal  business  of  the  firm  is  carried 

(a)  4  B.  &  Aid.  41 8.  denoorth  y .  Anderson^  Sir  T.  Raym. 

lb)  Cowper,  398.  375. 

(c)  1  Sfilk.  110;  and  see  Dod- 
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oDy  or  where  the  money  profits  are  realized.  Acts  impos- 
ing duties  should  be  construed  strictly.  [fFaisan,  B. — Sup- 
pose a  merchant  buys  wines  abroad,  at  Bordeaux,  and 
imports  them  into  London,  he  carries  on  business  at  Bor- 
deaux. Carrying  on  business  does  not  consist  only  in 
realizing  the  profits.]  Here  nothing  is  sold  in  this  country. 
There  is  no  interchange  of  commodities,  as  would  probably 
be  the  case  in  the  instance  put.  "  Exercised  within  the  United 
Kingdom"  means  a  complete  exercise  of  the  trade  here. 


ITie  Attorney  General^  in  reply. — When  that  which  con- 
stitutes the  trade  is  buying  and  selling,  each  person  who 
takes  part  in  either  operation  is  a  trader.  If  the  defendant's 
argument  were  well  founded,  the  seven  gentlemen  in  ques- 
tion are  traders  neither  here  nor.in  America. 

Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B. — The  learned  counsel  on  both  sides  in  this 
case  have  stated  to  us,  in  writing,  the  question  upon  which 
they  desire  our  judgment,  viz.,  whether  the  defendant  is 
liable  to  make  a  return  of  the  whole  of  the  profits  earned 
by  the  firm  of  which  he  is  partner,  by  the  exportation  of 
goods  fix>m  England,  and  the  sale  of  them  in  the  United 
States,  for  the  purpose  of  assessing  the  whole  firm  to  the 
income  tax.  The  material  facts  stated  in  the  special  ver- 
dict are  these :  The  defendant  was  a  partner  in  a  firm  of 
Lottimer,  Large  and  Co.  He  resided  near  Nottingham^ 
the  other  partners  resided  at  New  York,  in  the  United 
States  of  America.  The  firm  had  a  place  of  business  there, 
and  also  a  place  of  business  at  Nottingham,  viz.,  a  counting- 
house  and  warehouse.  The  name  of  the  firm  was  over  the 
door,  and  they  had  clerks  and  servants  to  carry  on  the 
business,  and  had  a  banking  account  with  the  Nottingham 
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anj  Notts  Banking  Company.  Books  were  kept  at  Not- 
tingham, but  they  merely  shewed  the  purchases  in  England, 
the  warehouse  expenses  and  the  remittances  from  New 
York.  No  money  was  ever  received  in  England,  except 
from  New  York.  The  business  of  the  firm  in  England 
was  carried  on  by  the  defendant  and  others  purchasing  and 
shipping  goods  for  exportation  ;  all  the  goods  were  shipped, 
and  none  were  manufactured  or  resold  in  England.  No 
profits  were  made  in  England ;  the  profits  arose  from  the 
increased  prices  obtained  on  the  resale  of  the  goods  in 
America.  A  large  part  of  the  profits  of  the  firm  was  ob- 
tained by  the  resale  of  goods  in  America,  purchased  there 
and  in  France  and  Germany.  Remittances  were  from  time 
to  time  made  from  New  York,  and  were  paid  to  the  Not- 
tingham  and  Notts  Banking  Company.  The  goods  pur- 
chased, and  the  expenses  of  the  establishment  incurred  in 
England,  were  paid  for  by  checks  drawn  by  the  defendant 
in  the  copartnership  name.  The  substantial  question  is. 
Whether  the  firm  are  liable  to  pay  income  tax  upon  the 
profits  earned  by  them  on  the  sale  of  goods  in  America, 
bought  in  and  exported  from  England  in  manner  above 
mentioned. 

In  the  writing  signed  by  the  learned  counsel  it  is  ad- 
mitted that  the  defendant  is  liable  to  pay  income  tax  upon 
the  whole  of  the  profits  which  he  received  from  the  business 
of  the  firm,  and  the  first  part  of  Schedule  (D.)  in  the  se- 
cond section  of  the  16  &  17  Vict.  c.  34,  is  conclusive  upon 
the  point. 

The  point  in  controversy  depends  upon  the  second  part 
of  the  same  Schedule :  by  it  the  duty  is  granted  for  and  in 
respect  of  the  annual  profits  accruing  to  any  person  what" 
soever^  whether  a  subject  of  her  Majesty  or  not,  and  although 
not  resident  within  the  United  Kingdom^  from  any  trade 
exercised  within  the  United  Kingdom^  and  to  be  charged  for 
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Gbheral 
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1859.        every  20s,  of  the  annual  amount  of  such  profits.    Now 
^^^^^'"^      supposing  the  firm  in  question  was  composed  of  a  single 
General      individualy  and  he  resided  in  New  York  and  employed  an 
SuLLET.       agent  in  England  who  acted  in  the  same  manner  in  the 
purchase  of  goods  as  the  defendant  did,  we  think  there  is 
no  doubt  that  he  would  exercise  a  trade  within  the  United 
Kingdom  —he  would  exercise  in  England  the  trade  of  buy- 
ing goods  for  exportation  and  resale,  though  the  resale  was 
out  of  England,  a  well  known  and  extensive  trade.  There 
is  a  provision  made  in  the  100th  section  of  the  5  &  6 
Vict.  c.  35,  for  the  return  or  statement  to  be  made  under 
such  circumstances.    In  the  present  case  a  partner  was  the 
acting  manager,  and  we  think  it  quite  clear  that  eveiy  ex- 
ercise of  the  trade  by  him  is  an  exercise  of  it  by  the  whole 
firm  of  which  he  is  a  member,  and  that  they  all  exercise 
it  within  the  United  Kingdom.     This  is  corroborated  by 
sect  106  of  5  &  6  Vict.  c.  35,  by  which  it  appears  that 
there  may  be  a  trade  carried  on  partly  in  and  partly  out  of 
the  United  Kingdom,  and  yet  be  within  the  enactment.    It 
was  said  that  the  buying  without  selling  was  not  trading, 
but  we  think  buying,  in  the  manner  stated  in  the  special 
verdict,  with  the  intention  of  selling,  was  trading.    The 
cases  cited  on  the  argument  shewed  that  the  defendant  was 
subject  to  the  bankrupt  laws  as  a  trader.     Suppose  the 
question  asked,  "  Did  the  defendant  carry  on  trade  ? "  the 
obvious  answer  would  be  in  the  affirmative,  that  '^  he  carried 
on  the  trade  of  buying  goods  for  exportation." 

The  third  rule  of  the  third  set  of  rules  to  the  lOOtb  sec- 
tion of  the  same  statute  shews  how  the  return  or  statement 
is  to  be  made.  It  must  be  made  by  the  defendant  being 
the  partner  resident  in  Great  Britain,  and  in  one  sum ;  bat 
upon  payment  credit  should  be  given  for  the  pajvaentB 
made  by  the  defendant  in  respect  of  his  part  of  the  profits 
in  the  English  trade,  he  being  charged  with  that  in  the 
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amount  of  daty  imposed  upon  himself  by  the  (iret  part  of 
the  Schedule  (D.);  or  perhaps  the  better  way  would  be 
that  the  firm  should  be  assessed  for  the  profits  of  the  English 
trade,  and  the  defendant  separately  for  his  share  of  the 
German,  French  and  American  profits. 

For  these  reasons  we  are  of  opinion,  in  answer  to  the 
question  submitted  to  us,  that  the  defendant  is  liable  to 
moke  a  return  of  the  whole  of  the  profits  earned  by  the 
firm  of  which  he  is  a  partner,  by  the  exportation  of  goods 
from  England  on  the  sale  of  them  in  the  United  States, 
for  the  purpose  of  assessing  the  whole  firm  to  the  income 
tax. 

Judgment  for  the  Crown. 
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CoRNMAN  o.  The  Eastern  Counties  Railway  Company.      •'«»  22. 

XJeCLARATION.— That  the  defendants,  at  the  time  Tbedefend- 

of  the  grievances,  were  the  owners  of  a  railway  on  which  "<^J^y^  ^3 

they  were  used  and  accustomed  to  carry  passengers  and  f °r^*rtJjfd?mp 

parcels  for  hire,  and  were  also  possessed  of  a  railway  station  *\'^*^'^^*' 

and  platform  abutting  on  the  railway,  upon,  along,  and  gen  passed  in 

going  to  and 

over  which  all  persons  .lawfully  being  at  the  said  station  coming  from 

tbe  trains,  a 

were  used  and  accustomed  and  were  authorized  by  the  portable  weigh- 
defendants  to  pass  and  repass ;  and  whereas,  at  the  time  of  which  was  used 
the  committing  of  the  grievances,  the  plaintiff  was  expecting  p^l^ngers*^ 
and  about  to  receive  a  parcel  then  carried  by  a  certain  train  {Sf  foor©? "** 
by  the  defendants  at  their  request  for  reward,  and  to  receive  ^i^'*!^"* 

'  six  inches  above 

the  level  of  the  platform.  It  was  nnfenced  and  had  stood  in  the  same  position,  withoat  any 
accident  having  occurred  to  persons  passing  it,  for  about  five  years,  Tbe  plaintiff,  being  at  tbe 
station  on  Christmas  dav  inquiring  for  a  parcel,  was  driven  by  the  crowd  against  the  machine, 
caught  bis  foot  in  it  and  fell  over  it,— Held,  that  there  was  no  evidence  of  negligence  to  go  to  the 
jury  on  the  part  of  the  company,  the  machine  being  in  a  situation  in  which  it  miebt  have  been 
seen,  and  the  accident  not  being  shewn  to  be  one  which  could  have  been  reasonably  anticipated. 
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which  parcel  the  defendants  had  authorized  the  plaintiff  to 

go  and  pass  and  repass  upon,  along,  and  on  the  said  plat- 

_   »  form,  the  same  then  being  the  regular,  usual  and  accustomed 

Eastern  o  »  n.        i 

C0UKTIE8  way  for  him  to  go  and  pass  and  repass  for  the  purpose 
aforesaid,  of  which  the  defendants  had  notice :  neverthe- 
less the  defendants  carelessly,  negligently  and  improperly 
then  suffered  and  permitted  a  weighing  machine  to  be 
and  remain  upon  the  said  platform  in  an  unreasonable  and 
improper  place,  and  a  place  that  was  highly  dangerous  to 
persons  going,  passing  and  repassing  upon,  along  and  on 
the  platform  in  case  the  same  should  be  greatly  crowded 
with  persons,  and  suffered  the  platform  to  be  greatly 
crowded  without  taking  reasonable  means  of  preventinj? 
accidents,  by  means  whereof  the  plaintiff,  whilst  he  waa 
upon  the  said  platform  with  the  consent  of  the  defendants, 
was  on  account  of  the  defendants*  careless  and  negligent 
conduct  and  want  of  due  precautions  cast  and  thrown  on 
the  weighing  machine,  &e. 

Plea,  not  guilty. 

At  the  trial  before  Channett,  B.,  at  the  London  Sittings 
in  Trinity  Term,  the  plaintiff  proved  that  on  the  25th  of 
December,  1858,  he  went  to  the  luggage  counter,  at  the 
arrival  platform  of  the  defendants*  railway,  to  get  a  parcel, 
and  while  he  was  standing  there  a  train  arrived;  the  pas- 
sengers from  the  train,  who  were,  very  numerous,  pressed 
him  forward,  and  he  was  driven  against  a  weighing  oiachme 
on  the  platform  which  he  did  not  see ;  his  foot  caught  the 
comer  of  the  machine;  he  fell  and  broke  his  kneecap. 
The  machine  stood  against  a  pillar ;  he  would  not  hafc 
fallen  had  the  machine  not  been  there.  It  was  proved  that 
when  there  were  laige  numbers  of  passengers  they  passed  on 
each  side  of  the  weighing  machine.  A  witness  stated  that 
at  the  Great  Northern,  North  Western,  Great  Western, 
South  Eastern  and  South  Western  Railway  Stations  the 
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weighing  machines  are  flush  with  the  floor.  At  the  Great 
Western  Station  they  are  inclosed  bj  railings.  The 
weighing  machine  which  was  used  for  weighing  passengers'  v. 

Eastern 

luggage  had  been  in  the  same  situation  for  five  years.  It  Counties 
was  a  portable  machine,  which  is  convenient  for  weighing 
passengers'  goods.  A  model  was  produced  shewing  that 
the  foot  on  which  goods  were  placed  for  the  purpose  of 
being  weighed  was  six  or  eight  inches  above  the  level  of 
the  floor  of  the  platform. 

The  learned  Judge  told  the  jury  that  the  weighing 
machine  was  a  thing  which  any  person  on  the  platform 
might  have  an  opportunity  of  seeing,  and  therefore  that 
the  case  did  not  resemble  that  of  accident  from  falling 
into  an  unfenced  hole;  that  one  Company  was  not  bound 
to  adopt  all  the  arrangements  of  another :  and  he  asked 
them  whether  they  thought  that  the  machine  was  so 
constructed,  and  in  such  a  position  as  that,  without  any 
negligence  of  persons  coming  on  the  platform,  accidents 
might  occur.  The  jury  found  a  verdict  for  the  plaintiff. 
Leave  was  reserved  to  the  defendants  to  move  to  enter  a 
nonsuit  if  the  Court  should  be  of  opinion  that  there  was  no 
evidence  to  go  to  the  jury. 

BaOantine,  Seijt.,  having  obtained  a  rule  nisi  accordingly, 

Parry,  Serjt.  and  H.  James  now  shewed  cause. — Upon 
the  pleadings  it  must  be  taken  that  the  plaintiff  was 
lawfully  on  the  platform  with  the  consent  of  the  defend- 
ants. It  was  negligence  in  the  Company  to  place  a  weigh- 
ing machine  in  such  a  position  that  persons  on  the  plat- 
form are  liable  to  sustain  injury  by  being  driven  against 
it  by  the  pressure  of  great  crowds,  such  as  might  naturally 
be  expected  to  congregate  in  such  a  place  at  certain  times. 
The  verdict  of  the  jury  shews  that  the  plaintiff  did  not 
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contribute  to  the  accident  by  any  negligence  of  his  own. 

[Bramwell,  B. — In  a  case  against  the  South  Eastern  Rwl- 

».  way  Company,  tried  before  me,  in  which  my  brother  HiU 

Eastern  -^  tr     J»  '  ,,rkJ 

C0UMTIB8     yfss  counsel  for  the  Company,  two  naps  on  the  plationn  nsa 
been  imperfectly  turned  back ;  the  plaintiflF  passing  along 
the  platform  tripped,  and  fell  in.     I  suggested  that  there 
was  no  defence ;  he  was  so  entirely  of  that  opinion,  that  he 
submitted  to  a  verdict]     If  a  dangerous  bridge  fall  in,  it 
would  be  no  answer  to  an  action  for  negligence  against  the 
person  who  put  it  up  that  ninety-nine  persons  had  previously 
passed  over  it,  if  it  gave  way  with  the  hundredth.    In 
Martin  v.  The  Great  Northern  Railway  Company  (a),  the 
plaintiff,  in  running  along  the  platform  of  the  railway  to  get 
into  the  train,  fell  over  a  switch  handle ;  it  was  held  that 
there  was  evidence  of  negligence  on  the  part  of  the  de- 
fendants.    The  plaintiff  there  was  on  a  part  of  the  platform 
where  he  ought  not  to  have  gone.  IBramwelly  B. — That  case 
will  not  help  this  plaintiff,  because  there  was  evidence  that 
there  was  not  light  enough  to  enable  a  person  unacquainted 
with  the  premises  to  move  about  in  safety.     Waisonf  B.— I 
have  always  thought  that  decision  wrong,  but  perhaps  it  may 
be  supported  on  that  ground.]  In  Southcotev. Stanley  (b)  the 
distinction  between  a  visitor  and  a  person  invited  as  a  customer 
into  a  shop,  or  a  passenger  to  a  railway  station,  was  adverted 
to ;  but  it  was  said  that  a  person  in  the  house  of  another, 
either  as  a  visitor  or  on  business,  has  a  right  that  the  owner 
of  the  house  shall  take  reasonable  care  to  protect  him  from 
injury,  for  insUnce  that  he  shall  not  allow  a  trap-door  io 
be  open  through  which  the  visitor  may  fall.     The  public  m 
general  know  that  the  platform  is  above  the  rails ;  therefore 
they  would  be  on  their  guard  against  falling  off  the  platform- 
The  real  question  is,  whether  the  property  of  the  defendant 
was  so  arranged  as  to  be  likely  to  produce  danger  to  a 
(a)  16  C.  B.  179.  (b)  1  H.  &  N.  247. 
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person  situated  as  the  plaintiff  was.  [BramweH^  B. — In  a 
case  in  which  I  was  counsel^  the  plaintiff  came  to  a  shop  to 
measure  a  picture  for  a  frame,  and  followed  the  defendant  ». 

Eastkrh 

over  a  counter.     He  dropped  through  a  skylight.     There     Codntiks 

1.      /.       1        1  .     .m         1  1  .     Railway  Co. 

was  a  verdict  for  toe  plaintiff,  and  a  rule  to  enter  a  nonsuit 

was  refused.   The  difficulty  here  is  that  the  Company  could 

not  have  reasonably  anticipated  the  sort  of  accident  which 

happened.     The  weighing  machine  had  been  in  the  same 

situation  for  years  without  causing  any  accident  to  any 

one.]     That  was  a  question  for  the  jury. — They  referred 

also  to  Barnes  v.  WaTd{a\  and  Toomey  v.  The  London^ 

Brighton  and  South  Coast  Raiboay  Company  (ft). 

Ballantine,  Seijt,  and  Holland,  appeared  in  support  of 
the  rule,  but  were  not  called  on. 

Martin,  B. — The  rule  must  be  absolute.  We  are  all 
of  opinion  that  there  was  no  evidence  of  negligence  to  go 
to  the  jury.  The  railway  Company  had  a  station  which 
they  had  used  for  a  long  time.  They  had  placed  on  the 
platform  a  weighing  machine  for  the  purpose  of  weighing 
luggage  carried  by  the  trains.  It  was  a  large  machine  which 
any  one  might  see.  The  defendant,  on  Christmas  day  of 
last  year,  went  to  the  place  where  it  was,  and  fell  over  it. 
There  is  an  averment  in  the  declaration  that  he  was  lawfully 
there,  but  the  accident  happened  either  from  his  being  pressed 
upon  by  other  people,  or  by  his  own  misfortune.  There  is 
no  evidence  of  any  negligence  on  the  part  of  the  Company. 
No  doubt  if  there  had  been  an  open  place  on  the  platform 
through  which  any  one  might  have  fallen  without  per- 
ceiving it,  that  would  have  been  negligence  on  the  part  of 
the  Company.    Here  however  the  platform  was  in  the  same 

(a)  9  C.  B.  392.  (h)  3  C.  B.,  N.  S.  146. 
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1859.  condition  in  which  it  had  been  for  five  years.   The  accideDt 

^T^'"'^^  ^^  one  of  those  misfortunes  which  will  occasionally  occur, 

V*  and  of  which  people  must  bear  the  consequences.    If  the 

CouNTiBfl  accident  had  occurred  in  a  timber  yard,  or  in  any  other 

Railway  Co.       it.,  .  /.  .,  ^ 

place  than  m  the  station  of  a  railway  Company,  no  one 
would  have  thought  of  bringing  an  action. 

Brauwell,  B. — I  have  felt  considerable  doubt  whether 
the  rule  should  be  made  absolute,  not  from  any  want  of 
inclination  to  take  care  that  railway  Companies  are  fairly 
treated,  but  because  I  think  that  all  the  ingredients  to 
make  out  a  case  of  negligence  against  the  Company  exist, 
except  that  proof  is  wanting  that  the  mischief  which  happened 
was  one  which  could  have  been  foreseen.  In  such  a  case  it 
is  always  a  question  whether  the  mischief  could  have  been 
reasonably  foreseen.  Nothing  is  so  easy  as  to  be  wise  after 
the  event  But  here  no  witness  stated  that  he  would  have 
known  that  the  position  of  the  weighing  machine  was  likely 
to  cause  danger.  I  adopt  the  rule  stated  by  WUUanUy  J.i 
in  Toomey  v.  The  Brighton  Railway  Company — **  It  is  not 
enough  to  say  that  there  was  some  evidence  ;  a  scintilla 
of  evidence,  or  a  mere  surmise  that  there  may  have  been 
negligence  on  the  part  of  the  defendants,  clearly  would  not 
justify  the  Judge  in  leaving  the  case  to  the  jury  ;  there  must 
be  evidence  on  which  they  might  reasonably  and  properly 
conclude  that  there  was  negligence."  Here  the  evidence  was 
that  the  Company  might  reasonably  have  anticipated  that  no 
mischief  could  occur,  since  no  mischief  had  resulted  from 
keeping  the  machine  in  the  position  in  which  it  stood  for 
so  long  a  period. 

Watson,  B. — It  is  necessary  for  a  railway  Company  io 
have  a  weighing  machine.     In  the  present  case  this  ma- 
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chine  was  close  up  to  the  side  of  the  railway,  quite  out  of 

the  course  of  the  transit  of  passengers  from  the  carriages  to 

the  outlet  from  the  station.     It  may  be  that  on  this  parti-  v* 

cular  occasion,  in  consequence  of  the  great  number  of     Counties 

passengers,  the  plaintiff  was  driven  against  the  machine ;  if 

so,  the  cause  of  the  accident  was  the  pressure  of  the  crowd. 

If  there  was  a  pitfall  in  the  direct  road,  or  close  to  the  road, 

the  cases  cited  might  have  applied. 

Channell,  B. — I  agree  that  the  rule  must  be  made  abso- 
lute. At  the  conclusion  of  the  plaintiff's  case  my  brother 
Ballantine  objected  that  there  was  no  evidence ;  I  was  of 
that  opinion ;  but  as  it  is  often  a  most  difficult  question 
whether  there  is  not  a  scintilla  of  evidence  which  ought  to 
go  to  the  jury,  I  refused  to  withdraw  it  from  their  consi- 
deration. Some  of  the  cases  put  in  the  argument  have  no 
bearing  on  the  question.  If  the  accident  had  happened 
from  the  platform  being  so  constructed  as  to  be  insufficient 
to  carry  the  weight  of  the  persons  who  might  come  in  great 
numbers  on  a  particular  day,  that  no  doubt  would  have 
been  evidence  of  negligence  on  the  part  of  the  Company. 

Rule  absolute. 
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June  23. 


Russell  v.  Thornton. 


JLIECLARATION. — First  count  on  a  policy  of  insurance 
in  the  usual  form,  dated  the  19tb  of  January,  1857, 
whereby  the  plaintiff  caused  himself  to  be  insured,  **  lost  or 
not  lost,  at  and  from  the  21st  day  of  January,  1857,  to  the 
20th  day  of  January,  1858,  both  days  inclusive,  being  for 

tobTinsu^'C    ^^®  space  of  twelve  calendar  months,  in  port,  at  sea,  and 

at  all  ports  and  places  whatsoever  for  any  purposes  whatever, 
with  liberty  to  tow  vessels,  upon  any  kind  of  goods  and 
merchandize;  and  also  upon  the  body,  tackle,  apparel, 
ordnance,  munition,  artillery,  boat,  and  other  furniture  of 
and  in  the  good  ship  or  vessel  called  the  '  Butjadingen,' 
&c. ;  the  hull  and  materials  valued  at  7000/. ;  machinery 

*°th^de£nd!.**  *^  4000/.,'*  the  assurers  acknowledging  themselves  to  be 

paid  the  consideration  at  and  after  the  rate  of  eight  guineas 
per  cent.,  to  return  Il«.  Sd.  per  cent  per  month  for  each 
month  she  might  be  laid  up  or  be  in  port,  and  20s.  per 
cent  for  not  going  in  to  the  Baltic,  or  if  cancelled  notice 


The  plaintiff, 
who  was  the 
agent  in 
Ix>ndon  of 
tome  foreign 
owners  of  the 
•team-ship 
«  B.,"  being 
instructed  to 


a  time  policy 
for  a  year,  from 
the  31st  of 
January,  1857, 
employed  U. 
ana  Co.,  insur- 
ance brokers, 
to  effect  the 
insurance. 
On  the  15th  of 
January  H. 


ant  to  become 
an  insurer. 
On  that  day 
the  plaintiff 
received  a 
letter  from  the 
captain  of  the 
ship  informing 

him  that  the  vessel  had  been  aground  and  had  received  some  very  heavy  blows,  and  had  made  her 
way  in  a  sinking  state  to  the  port  of  Carthagena,  where  she  then  was.  On  the  same  day  the  plaintiff 
communicated  this  letter  to  H.  and  Co.,  but  H.  and  Co.  did  not  communicate  it  to  the  defendant.  On 
the  16th  the  defendant  agreed  to  become  an  insurer  for  3000^,  and  debited  H.  and  Co.  for  the 
premium.  On  the  22nd  the  plaintiff,  finding  that  no  notice  of  the  accident  had  reached  London, 
sent  an  eitract  from  the  captain's  letter  to  Lloyd's.  The  defendant,  who  was  then  for  the  first 
time  informed  of  the  fact  that  the  ship  had  been  on  shore,  wrote  to  U.  and  Co.  as  follows  :— 
"  Understanding  that  the  ship  '  B.*  has  been  on  shore,  I  do  not  consider  that  my  risk  commences 
until  the  vessel  lias  been  surveyed  and  repaired.**  This  letter  was  not  answered  by  H.  and  Co. 
The  debit  of  H.  and  Co.  in  the  books  of  the  defendant  remained  till  after  the  loss.  The  ship 
was  surveyed  and  repaired  and  reported  to  be  perfectly  tight,  and  in  a  condition  to  undertake  a 
voyage  of  any  description  on  the  2drd  of  April  After  several  intermediate  voyages  she  was 
toully  lost  on  the  9th  of  October,  1857. 

ff^d  f — First,  that  the  concealment  of  the  information  received  from  the  captain,  that  the  ship 
had  been  on  shore,  was  a  concealment  of  a  material  fact  which  vitiated  the  policy 

Secondly. — That,  assuming  that  the  defendant's  letter  of  the  22nd  of  January  was  an  offer 
to  insure  on  the  terms  therein  mentioned,  such  offer  was  not  shewn  to  have  been  accepted  by 
H.  and  Co.  or  the  plaintiff. 

QM€n-e,  whether  H.  and  Co.  would  have  had  any  authority  to  accept  such  offer. 
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to  that  effect  to  be  given  in  writing. — (There  was  a  running        1859. 

down  clause^  and  a  warrant;  that  the  ship  should  not  sail  to       ^T'^'^^ 

certain  places  named). — Averments :  that  the  policy  was  un*  v 

Thosntoh 
derwritten  by  the  defendant  for  3000/.,  and  the  plaintiff  paid 

the  premium;  that  Unimo  Lubben^  H.  G.  Fantzen  and  others 
were  interested  for  the  said  period  of  twelve  months  and 
at  the  time  of  the  loss  after  mentioned ;  that  all  things 
happened  to  entitle  the  plaintiff  to  the  benefit  of  the  as- 
surance ;  and  that  during  the  continuance  of  the  risk  the 
ship,  by  the  perils  of  the  seas,  was  wholly  lost.  Breach : 
that  the  defendant  hath  not  paid  the  said  sum  of  3000^1 

Second  count. — That  the  policy  being  so  made  and 
underwritten  as  aforesaid,  and  the  said  amount  being  so 
paid  by  the  plaintiff  to  the  defendant,  a  certain  fact,  to  wit, 
the  fact  of  the  said  vessel  having  been  aground,  and  being 
in  the  port  of  Carthagena,  requiring  certain  repairs,  had 
not  been  communicated  by  the  plaintiff  or  any  person 
interested  in  the  said  policy  to  the  defendant  at  the  time  of 
the  making  thereof;  by  reason  whereof  the  validity  of  the 
said  policy  was  questioned  by  the  defendant,  and  thereupon 
it  was  agreed  by  and  between  the  plaintiff,  to  wit,  on  behalf 
of  the  persons  interested  in  the  said  vessel  and  the  defendant, 
that  the  defendant  should  retain  and  keep  the  premium, 
and  that  the  policy  should  become  a  valid  and  binding 
policy  and  contract  of  assurance,  and  that  the  risk  under- 
taken by  the  defendant  should  commence  so  soon  as  the 
vessel  was  surveyed  and  the  repairs  required  properly  done, 
and  should  continue  from  thence  until  the  completion  of 
the  said  period  in  the  policy  mentioned  ;  that  afterwards 
and  during  the  said  period  the  vessel  was  surveyed  and  the 
repairs  required  well  and  properly  done,  and  the  vessel  was 
then  in  a  sound  and  seaworthy  state,  and  thereupon  fi'om 
that  time  until  the  happening  of  the  loss  the  policy  became 
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1869.        and  was  a  valid  and  binding  agreement  and  contract  of 

^g^      assurance  to  the  amount  of  3000/. ;  that  the  said  persons  in 

^     v*  the  first  count  mentioned  were  interested,  &c. ;  that  while 

Thokntov.  ^  ^  ^ 

the  said  policy  and  agreement  were  in  full  force  the  ship 
was  wholly  lost    Breach:  nonpayment  of  the  3000/.    Third 

« 

count:  for  money  had  and  received  and  on  an  account  stated. 

Pleas:  First,  to  the  first  count. — That  before  the  de- 
fendant became  an  assurer  on  the  policy,  the  plaintiff  and 
the  persons  interested  in  the  policy,  or  some  or  one  of 
them,  had  received  a  letter  from  the  captain  of  the  vessel 
informing  him  that  the  said  vessel  had  been  aground  and 
sustained  serious  damage,  and  was  then  lying  in  Carthagena 
harbour  needing  repair,  and  had  other  information  as  to  the 
then  state  of  the  vessel,  which  was  material  to  the  risk,  and 
which  was  not  known  to  the  defendant,  and  the  said  letter 
and  information  might  and  could  and  ought  to  have  been 
communicated  to  the  defendant  before  he  became  an  assurer, 
and  the  said  letter  and  information  were  concealed  from  the 
defendant,  and  the  defendant  became  an  insurer  and  sub- 
scribed the  said  policy  in  ignorance  that  the  plaintiff  and 
the  persons  interested  or  some  or  one  of  them  had  received 
such  letter. 

Thirdly.— As  to  the  residue  of  the  claim :  the  defendant 
brought  into  Court  2522. 

Fourthly. — As  to  the  second  count:  that  it  was  not 
agreed  as  alleged. 

Fifthly. — To  the  second  count:  that  the  validity  of  the 
policy  was  not  questioned  as  alleged. 

Seventhly. — That  a  fact  known  to  the  assured  and  not 
known  to  the  defendant  was  concealed  firom  the  defendant, 
and  was  not  communicated  to  him,  viz.  that  the  plaintiff  a^ 
the  time  of  making  the  policy  had  knowledge  of  the  fact 
that'  the  ship  had  been  aground  and  was  in  the  port  of 
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Carthagena  requiring  repairs,  and  had  then,  knowing  it,        1859. 
concealed  that  fact  from  the  defendant,  the  same  being  a      jtusssLi^ 

material  fact  to  be  communicated  to  him.  _     ^' 

Thobnton. 

Replication. — The  plaintiff  took  issue  on  the  first,  fourth, 
fiflh  and  seventh  pleas,  and  took  the  252^  out  of  Court. 

Second  replication  to  the  first  plea. — That  after  the 
making  of  the  policy,  and  after  the  defendant  knew  of  the 
concealment  in  that  plea  mentioned,  the  defendant,  for 
certain  good  and  suflScient  considerations,  agreed  to  waive, 
and  did  waive,  all  objection  to  the  validity  of  the  said  pob'cy 
by  reason  of  such  concealment  And  the  said  policy  be- 
came and  was  by  virtue  of  such  agreement  and  waiver, 
before  and  at  the  time  of  the  happening  of  the  loss,  a  good 
and  valid  contract  of  assurance,  notwithstanding  the  con- 
cealment in  the  plea  mentioned. 

The.  plaintiff  also  demurred  to  the  seventh  plea. 

The  cause  came  on  to  be  tried  before  ffilles,  J.,  at  the 
Surrey  Summer  Assizes,  1858,  when  a  verdict  was  taken 
for  the  plaintiff  for  3500/.,  subject  to  the  following  special 
case : — 

The  plaintiff,  a  shipping  agent,  was  the  agent  in  London 
for  certain  persons  residing  at  Brake,  in  the  duchy  of  Olden- 
burg, owners  of  the  iron  screw  steam-ship  ''  Butjadingen," 
built  at  Shields  in  1855,  and  classed  A.  1.  at  Lloyd's.  In 
January  1857  the  said  owners  instructed  the  plaintiff  to 
renew  a  then  existing  policy  of  insurance  on  the  ship, 
which  would  expire  on  the  28th  of  January,  1857.  The 
plaintiff  desired  Messrs.  Hodges  and  Johnson,  insurance 
brokers,  to  effect  the  insurance.  Hodges  and  Johnson  pro- 
ceeded to  effect  the  insurance,  and  on  the  afternoon  of  the 
15th  of  January  applied  to  the  defendant's  agent  to  become 
an'  insurer,  but  he  did  not  then  agree  to  do  so.  On  the 
16th  of  January  he  agreed  to  take  3000/.,  and  the  usual 
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1859.        slip  was  then  signed  by  hiro ;  and  on  the  1 9th  of  January, 

^^"^       1857,  the  policy  mentioned  in  the  declaration  was  duly 

9-  siffned  by  the  defendant.     The  defendant  had  not  been 

Thorrton.  ,  1  t    J         1_ 

in  the  risk  before.     He  had  no  notice  or  knowledge  that 

the  ship  had  been  on  shore,  or  received  injury  either  before 

or  at  the  time  of  taking  the  risk  or  subscribing  the  policy. 

The  steam-ship,  on  the  2nd  of  January,  sailed  from  Gibraltar 

to  Genoa,  and  on  the  same  day  got  aground  on  the  Spanish 

coast.     On  the  15th  of  January  the  plaintiff  received  from 

Mr.Wierichs,  the  master  of  the  "  Butjadingen,"  the  following 

letter: — 

**  January  6,  1857. 

**  Mr.  G.  Russell.  *'  Carthagena  Harbour,  Spain. 

**  Sir, — I  am  sorry  to  inform  you  again  that  we  have  met 
with  a  very  serious  misfortune.  Under  way  from  Gibraltar 
our  ship  got  aground  on  the  2nd  instant,  about  9  p.m.,  on 
the  Spanish  coast,  at  a  place  called  Point  St.  Elena,  about 
the  south-western  limit  of  the  Bay  of  Almeira :  she  received 
some  very  heavy  blows^  and  shaked  to  such  a  degree  that 
caused  the  ship  to  spring  a  very  serious  leak,  filled  the  aft 
part  of  the  ship  under  the  cabin  level  with  the  sea:  all  our 
pumps  were  only  sufficient  to  keep  her  afloat;  she  had 
stuck  fast  aground  for  about  twenty-two  hours,  when  a  sea 
came,  and  swung  her  round,  thus  moving  her  from  her 
former  position.  The  engines  were  immediately  put  at  full 
speed,  which  enabled  her  to  get  friee;  and  once  more  under 
way,  and  in  a  sinking  state,  we  made  the  best  way  to  the 
first  port,  viz.  Carthagena,  where  we  thought  it  safest  and 
most  likely  for  repairs;  for  to  proceed  further  on  the  passage 
would  have  been  at  a  great  risk ;  the  pumps  might  have 
become  choked  while  under  way,  and  then  no  doubt  the 
ship  would  sink. 

''  During  the  time  the  ship  was  aground  a  great  quantity 
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of  cargo,  &c.,  was  thrown  overboard  to  save  the  ship.     We        1859. 
had  very  little  hopes  of  saving  her  at  the  time  the  sea  swung      ^"Tsell 

her  round,  &c.  _     •• 

Thorntoh. 

**  Yours,  &c.,  in  haste, 
"To  Mr.  G.  Russell"  "  J.  H.  Wierichs." 

This  letter  was  not  shewn  to  the  defendant. 

The  plaintiff  on  the  same  day  sent  a  copy  of  this  letter 
to  the  owners,  accompanied  by  one  from  himself,  in  which 
he  said :  **  In  the  absence  of  more  detailed  particulars,  it  is 
impossible  to  arrive  at  any  conclusion  as  to  the  extent  of 
damage  she  has  received;  but,  as  far  as  I  can  judge  from 
Wierichs'  letter,  the  expense  of  repairs,  &c.,  whatever  they 
may  be,  will  fall  on  the  underwriters.  I  am  afraid,  how- 
ever, that  it  will  make  her  reinsurance  very  difficulty  and 
the  sooner  I  hear  from  you  on  this  point  the  better."  The 
plaintiff  communicated  to  Hodges  and  Johnson  the  fact  of 
his  having  received  the  master's  letter,  and  left  the  same 
with  them. 

In  January,  1857,  there  was  a  daily  post  from  Carthagena 
to  London.     The  average  course  of  post  was  eight  days. 

The  plaintiff,  on  the  22nd  of  January,  forwarded  to 
Lloyds  the  following  paper : — 

^'Extract  of  a  letter,  dated  Carthagena,  January  6th, 
1857,  from  (Captain  Wierichs,  of  the  '*  Butjadingen,"  to 
George  Russell,  the  owner's  agent  in  London. 

^^  That  about  9  p.  m.  the  2nd  instant,  the  above  vessel  got 
aground  on  Port  St.  Elena,  on  the  Spanish  coast  (South 
Western  promontory  of  the  Bay  of  Almeira),  filling  the 
after  part  of  the  ship  under  the  cabin  level  with  the  sea ; 
but  after  the  lapse  of  twenty-two  hours  she  was  again  afloat, 
and  in  a  sinking  state  made  Carthagena.  During  the  time 
the  vessel  was  agn)und  a  great  quantity  of  the  cargo  was 
thrown  overboard  to  save  the  ship." 

VOL.  IV.— N.  S.  P  F  F  EXCH. 
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1859.  The  particulars  of  ibis  letter  were  inserted  in  a  book 

^^r^^^^      called  the  "  Casualty  Book/'  kept  at  Lloyds,  and  in  Lloyds 
List. 

On  the  22nd  the  defendant's  agent  saw  the  notice  in  the 
Casualty  Book,  and  communicated  the  same  to  the  defend- 
ant On  the  same  day  the  defendant  wrote  to  Hodges  and 
Johnson  a  letter,  of  which  the  following  is  a  copy. 

"  Old  Swan  Wharf,  22nd  January,  1857. 
'*  Messrs.  Hodges  and  Johnson, 

^^  Dear  Sirs : — Understanding  that  the  steamer  '  Butja- 
dingen '  has  been  on  shore,  I  do  not  consider  that  my  risk 
commences  until  the  vessel  has  been  surveyed  and  repaired 

"  Yours,  &c., 

"  T.  Thornton." 

This  letter  was  received  by  Hodges  and  Johnson  on  the 
same  day,  and  was  not  answered. 

The  defendant,  on  the  16th  of  January,  1857,  debited 
Messrs.  Hodges  and  Johnson  on  account  with  24  Oil,  the 
amount  of  the  premium,  the  balance  of  the  account  dien 
being  in  favour  of  the  defendant.  This  debit  remained  till 
April,  1858,  when  Hodges  and  Johnson  handed  to  the  de- 
fendant a  check  for  the  amount,  in  consequence  of  a  letter 
from  the  defendant  informing  them  that  he  was  advised  to 
pay  the  amount  into  Court. 

The  defendant  was  not,  prior  to  effecting  the  insurance, 
aware  that  the  plaintiff  had  received  information  of  the  ac- 
cident, nor  did  he  know  the  fact  till  after  the  commence- 
ment of  this  action.  Until  the  22nd  of  January,  1857,  no 
information  had  been  received  at  Lloyds  of  this  accident 

The  ship  proceeded  from  Carthagena  to  Genoa,  and  then 
discharged  her  cargo.  She  could  not  be  repaired  at  Genoa. 
She  therefore  proceded  to  La  Seyne,  near  Toulon  in  Francei 
where  she  was  surveyed  and  repaired.  On  the  4th  of 
March,  1857,  she  was  surveyed  by  M.  Vidal,  a  surveyor 
appointed  by  the  agent  of  Lloyds  at  Toulon.     (The  case 
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set  out  the  8urvejor*s  report,  which  stated  that  the  repairs       1859. 
throughout  had. been  done  perfectly  effectively,  and  that  on       tdT^^^ 
the  26th  of  March  the  vessel  was  perfectly  tight,  and  in  a  »• 

condition  to  undertake  a  voyage  of  any  description.     The 
report  was  dated  the  2nd  of  April,  1857.) 

After  the  survey  the  ship  sailed  from  La  Seyne,  and 
arrived  in  London  on  the  26th  of  April,  and  after  several 
intermediate  voyages,  was  wholly  lost  by  the  perils  of  the 
sea  on  the  9th  of  October,  1857. 

It  was  agreed  that  the  Court  might  draw  any  inferences 
of  fact  which  a  jury  might  draw. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances  before  mentioned,  the  plaintiff  is 
entitled  to  recover  under  the  first  or  second  count  of  the 
declaration. 

Hanyman  (with  whom  was  Maude)  ai^ued  for  the  plain- 
tiff (June  22). — As  to  the  first  coun^  it  lies  upon  the  de- 
fendant to  shew  that  the  letter  was  material  to  be  commu- 
nicated to  the  defendant.  At  the  time  when  the  letter  was 
written  the  vessel  was  safe  in  a  port,  where  it  may  be  pre- 
sumed there  was  every  opportunity  of  doing  such  repairs 
as  might  have  been  necessary  to  enable  the  ship  to  proceed  in 
safety.  [  Waisont  B. — It  was  clearly  material  to  the  risk  that 
the  vessel  had  been  twenty-two  hours  on  shore  and  her  hull 
beaten  about.  The  defendant  ought  to  have  had  the  op- 
tion of  determining  whether,  after  that,  he  would  undertake 
the  risk.  In  Holland  I  believe  that  they  never  class  a  vessel 
after  she  has  been  on  shore.] — As  to  the  second  count:  the 
plaintiff  having  received  the  captain^s  letter  sent  it  to 
Hodges  and  Johnson.  They  did  not  communicate  it  to 
the  defendant.  The  plaintiff  then  finding  that  no  intel- 
ligence had  reached  London  firom  Carthagena,  sent  an 
extract  firom  the  captain's  letter  to  Lloyds.    The  defendant, 

F  F  F  2 


796  EXCHEQT3EB  REPORTS. 

informed  of  this,  wrote  to  Hodges  and  Johnson,  *<  I  do  not 
consider  that  any  risk  commences  until  the  vessel  has  been 
V*  surveyed  and  repaired.*'    The  plaintiff  expressed  no  dis- 

sent,  and  allowed  the  defendant  to  retam  the  premium. 
It  was  an  offer  to  which  silence  gave  consent     There  was 
from  that  time  a  new  contract  that  the  defendant  should 
keep  the  2401,  and  that  the  risk  should  commence  from 
the  time  when  the  ship  should  be  surveyed  and  repaired. 
[Watson,  B. — It  does  not  appear  that  the  plaintiff,  at  any 
time  before  the  loss,  communicated  to  the  defendant  that 
the  ship  had  been  surveyed  and  repaired.]    Suppose  twelve 
months  had  elapsed  and  no  casualty  had  happened,  could 
it  have  been  contended  that  the  plaintiff  might  demand 
back  the  premium  ?     [^Bramwett,  B. — Suppose  there  had 
been  a  loss  before  the  vessel  was  repaired,  the  plaintiff 
might  have  said,  ''  I  never  accepted  the  offer.'^]     The  re- 
tention of  the  letter  is  evidence  of  an  agreement  to  waive 
the  first  policy.     The  plaintiff  has  been  prevented  from 
reinsuring  the  vessel  elsewhere.     There  is  evidence  from 
which  the  Court  may  draw  an  inference,  as  a  jury  would, 
of  an  assent  by  the  plaintiff  to  the  defendant's  proposal. 

As  to  the  demurrer.  Assuming  that  the  contract  in  the 
original  policy  was  avoided  by  shewing  that  any  material 
fact  was  concealed,  the  fact  of  the  plaintiff's  knowledge 
was  not  material  to  the  risk  the  defendant  incurred  by 
entering  into  the  agreement  on  the  second  count.  It  could 
not  be  material  that  the  defendant  should  be  informed  by 
the  plaintiff  of  that  which  he  knew  already  from  other 
sources. 

Bovill  (with  whom  was  C  J?.  Pollock),  for  the  defendant, 
did  not  argue  in  support  of  the  seventh  plea,  and  was  not 
called  upon  to  argue  the  other  points. 

Cur.  adv.  vuH, 
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The  following  judgments  were  now  pronounced.  1859. 

Russell 

Bramwell,  B. — We  are  all  of  opinion  that  the  defendant  «. 

"^  Thornton. 

is  entitled  to  judgment.     The  first  question  is,  whether  the 

letter  of  the  6th  of  January,  1857,  was  a  material  one  to 
be  communicated  to  the  defendant  by  the  plaintiff.     As  to 
that,  there  really  is  no  doubt  about  it.     It  is  impossible 
to  contend  that  a  letter  stating  the  fact  of  the  vessel  having 
been  on  shore  for  twenty-two  hours,  beaten  about  by  the 
winds  and  the  waves,  and  in  such  a  condition  as  to  be  in  a 
sinking  state  when  she  was  got  off,  is  immaterial ;  or  that 
the  fact  was  one  upon  which  the  underwriters  had  not  a 
right  to  form  an  opinion  in  taking  a  risk  upon  a  policy 
in   which   there   was   to   warranty   of  seaworthiness.     It 
would  have  been  all-important,  even  if  there  had  been  a 
warranty  of  seaworthiness.     The  underwriters  might  well 
say,  **  You  may  patch  her  up,  and  make  her  seaworthy,  but 
she  will  never  be  as  good  a  ship  as  she  was  before  she  met 
with  this  calamity."    It  was  therefore  obviously  a  letter 
that  ought  to  have  been  communicated  to  the  defendant. 

The  next  question  is,  whether  the  plaintiff  has  made  out 
a  contract,  as  alleged  in  the  second  count  It  seems  to  me 
that  he  has  not.  To  this,  as  to  all  other  contracts,  there 
must  be  two  contracting  parties.  Now  what  are  the  facts 
of  the  case?  The  original  policy  was  void,  and  con- 
sequently the  plaintiff  (there  being  no  fraud  suggested) 
was  entitled  to  receive  back  his  premium.  The  defend- 
ant writes  a  letter,  and  says,  '^  Understanding  that  the 
steamer  had  been  on  shore,  I  do  not  consider  that  my  risk 
commences  until  the  vessel  has  been  surveyed  and  repaired." 
lliat  was  an  offer  by  him  to  be  an  insurer  for  the  year ; 
that  is,  to  the  end  of  the  original  year,  for  the  premium 
which  he  had  received,  but  conditionally  on  the  vessel  being 
surveyed  and  repdred,  and  the  risk  commencing  from  that 
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time  only.   TheiefcHne  it  was  a  proposal  for  an  entirely  new 

contract.     Now  whether,  if  this  had  been  accepted  by  the 

„    V-  plaintiff,  it  would  have  constituted  a  eood  contract  of  in- 

Thobhtok.  .    . 

suranccj  it  is  not  necessary  to  say.    Assuming,  however, 

that  if  it  had  been  communicated  to  the  plaintiff,  and 

assented  to  by  him,  it  would  have  been  a  good  contract  of 

insurance,  it  never  was  communicated  to  the  plaintiff,  but 

only  to  Messrs.  Hodges  and  Johnson,  the  plaintiff's  l»o- 

kers,  who  effected  the  original  insurance.    I  doubt  whether 

they  were  competent  to  make  this  new  contract  on  behalf 

of  the  plaintiff,  because  they  could  only  do  so  upon  the 

terms  that   the  original  policy  of  insurance  should  be 

considered  as  vacated.     I  doubt  whether  they  had  any 

authority  from  the  plaintiff  to  agree  that  the  first  policy 

was  void  for  the  reason  stated  by  the  defendant,  in  his 

letter  of  the  22nd  January,  1857.     But  assuming  that 

letter  to  have  been  written  to  the  plaintiff,  and  received 

by  him  when  it  was  received  by  Hodges  and  Johnson, 

neither  he  nor  they  took  any  notice  whatever  of  it ;  they 

give  no  answer  to  it  of  any  sort;  they  do  nothing,  and 

they  say  nothing.     Then  how  can  it  be  said  that^  the  offer 

was  accepted?    Mr.  Honyman  says  silence  gives  consent 

In  some  cases  it  may;  for  instance,   where  there  is  a 

duty  to  speak,  and  the  party  does  not,  an  assent  may  be 

inferred  from  his  silence.     But,  in  this  case,  when  did  the 

silence  give  the  consent?    At  the  end  of  a  day,  a  week,  or 

a  month?     Why  at  one  of  those  times  more  than  another? 

If  not  at  the  end  of  a  month,  why  at  the  end  of  six  months? 

It  seems  to  me,  therefore,  that  there  has  been  no  assent  to 

the  proposition  contained  in  this  letter  of  the  22nd  of 

January.     Suppose,  before  the  vessel  had  been  surveyed 

and  repaired,  she  had  met  with  some  accident  either  on  her 

voyage  to  Genoa,  or  on  her  subsequent  voyage  to  the  port 

where  she  was  surveyed  and  repaired,  what  would  there 
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have  been  to  prevent  the  plaintiff  fix>ni  saying^  **  I  never 
assented  to  the  old  policy  being  at  an  end,  and  I  insist 
that  it  is  still  in  force;  yon  shall  pay  me  for  the  loss.**  *- 

There  is  nothing  to  shew  that  the  plaintiff  would  not  have 
been  at  liberty  to  say,  down  to  the  last  moment,  **  The 
policy  is  in  force,  and  I  insist  on  your  obligations  being 
fulfilled."  It  seems  to  me,  therefore,  that,  treating  the 
letter  of  the  22nd  January  as  an  offer  by  the  defendant,  it 
never  was  accepted  by  the  plaintiff,  and  consequently  there 
was  no  contract  between  the  parties.  Mr.  Ham/man  said 
it  is  inconceivable  that,  if  the  vessel  had  sustained  no 
damage  at  all,  after  the  year  was  out  the  plaintiff  might 
have  gone  to  the  defendant  and  insbted  upon  having  the 
premium  back.  But  I  think  the  plaintiff  would  have  been 
at  liberty  to  do  sa  Therefore  in  my  opinion  the  plaintiff 
b  not  entitled  to  recover  on  the  second  count.  I  entertain 
great  doubt  whether  Hodges  and  Johnson  ever  intended 
to  accept  the  offer ;  and,  so  far  as  it  is  a  question  of  fact,  I 
should  have  found  the  contrary.  Looking  at  the  ordinary 
way  in  which  business  is  done,  it  is  inconceivable  that,  if 
they  intended  that  the  offer  should  be  accepted,  they 
should  not  have  communicated  it  to  the  plaintiff,  their 
principal,  and  that  they  should  not  have  written  to  the 
defendant.  The  inference  I  draw  is,  that,  knowing  that 
they  ought  to  have  communicated  the  captain's  letter  of  the 
6th  of  January  to  the  defendant,  they  did  not  like  to  tell 
the  plaintiff  what  had  taken  place,  or  to  shew  the  defend- 
ant's letter  to  him.  They  did  not  like  to  write  to  the 
defendant  and  say,  '*  We  accept  your  offer,"  because  they 
knew,  if  they  did,  they  would  leave  the  vessel  uninsured 
until  after  she  should  have  been  surveyed  and  repaired.  I 
think  that  they  meant  to  trust  to  the  chapter  of  accidents ; 
that  it  would  not  be  found  out ;  and  that  after  all,  if  it  were, 
the  defendant  was  wrong  in  saying  this  letter  was  material. 
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1869.        Why  did  they  not  write  to  the  defendant  after  the  veasel 
^^"^^       was  surveyed  and  repaired  ?    They  might  have  said,  •*  The 
«•  ship  is  surveyed  and  repaired ;  we  can  now  accept  your 

offer."  As  I  said  before,  that  would  have  been  a  sort  oi 
acknowledgment  on  their  part  that  they  had  done  some- 
thing wrong ;  so  they  thought  they  had  better  say  nothing 
about  it  If  this  be  a  question  of  fact,  I  do  not  find  that 
this  offer  was  accepted,  but  the  contrary.  I  cannot  believe 
that  if  it  had  been  the  intention  of  Hodges  and  Johnson  to 
accept  it  they  would  have  acted  as  they  did.  Therefore, 
whether  this  is  a  question  of  law  or  of  fact,  or  both,  I  hold 
that  the  plaintiff  has  not  made  out  his  second  count 

Then,  as  to  the  demurrer  to  the  seventh  plea.  If  the 
plea  amounts  to  anything  it  is  a  demurrer  to  the  declaration, 
because  it  does  not  add  a  new  tact  at  all ;  therefore  it  seems 
to  me  a  bad  plea.  Therefore  on  the  first  two  counts  there 
will  be  judgment  for  the  defendant,  and  for  the  plainuff  on 
the  demurrer  to  the  seventh  plea. 

Watson,  B.— As  to  the  first  count,  there  is  no  doubt 
that  judgment  must  be  given  for  the  defendant  on  the 
ground  of  concealment  Now,  in  order  to  sustain  a  defence 
on  that  ground,  it  must  be  shewn  that  a  material  fact  was 
concealed.  I  do  not  know  what  b  material  if  the  wct 
here  concealed  was  not  so,  in  a  time  policy  where  there  w 
no  warranty  of  seaworthiness.  That  disposes  of  the  first 
count. 

The  second  count  is  supposed  to  be  supported  by  a 
letter  written  on  the  22nd  of  January,  the  policy  being 
dated  on  the  19th.^(His  lordship  read  the  letter.)  Now 
is  that  an  offer  to  the  plaintiff  that,  on  the  pluntiff*8 
abandoning  the  insurance  quoad  the  time  between  the 
19th  of  January  and  the  time  of  the  repairing  of  the 
vessel,  the  insurance  should  stand  good  from  that  time  and 
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afterwards?      I  think  not.      I  consider  it  is  merely  an        1859. 
expression  of  opinion  that,   inasmuch   as  the  vessel  was      ^"^^^ 
damaged,  the  policy  would  not  attach  until  she  was  repaired.  *. 

If  that  was  his  opinion,  it  is  an  erroneous  one,  because  the 
policy  was  void  ab  initio,  and  never  took  effect  at  all.  But 
take  it  most  favourably  for  the  pluntiff;  it  is  an  offer  that 
he  would  agree  to  stand  to  the  insurance  after  the  vessel 
was  repaired,  though  the  original  policy  was  void.  That  is 
a  new  contract  It  is  not  a  waiver  of  part  of  the  contract, 
but  it  is  substantially  a  new  contract.  **  Whereas  you  were 
insured  from  the  20th  of  January,  1857,  to  the  20th 
January,  1858,  and  that  policy  is  void:  I  will  agree  that 
there  shall  be  a  valid  and  subsisting  contract  from  the  day 
when  the  ship  is  repaired ;  that  is,  fit)m  the  2nd  of  April, 
1857>  to  the  20th  of  January,  1858.  In  order  to  make  a 
contract,  two  parties  must  concur.  It  is  doubtful  whether 
any  assent  by  Hodges  and  Johnson  would  have  been  suffi- 
cient. They  were  agents  to  effect  the  policy,  and  when 
they  had  done  so  their  duty  was  at  an  end,  according  to  my 
view  of  the  matter,  and  they  had  no  power  to  alter  a  con- 
tract from  the  20th  January,  18579  to  the  20th  January, 
1858,  to  one  from  April,  1857,  to  January,  1858,  or  to 
release  the  defendant  from  the  20th  January  to  the  time 
the  ship  was  repaired.  But  suppose  they  had  such  authority, 
their  duty  would  have  been  to  communicate  with  the  de- 
fendant:— "  True  it  is,  we  admit  that  there  was  concealment ; 
the  policy  is  void,  but  you  may  keep  the  premiums,  and 
we  will  agree  to  accept  your  offer  that  from  the  time  of  the 
repairs  downwards  you  will  be  liable."  They  did  not  do  this. 
There  are  several  circumstances  which  lead  me  to  the 
conclusion  that  Hodges  and  Johnson  (I  infer  this  as  a 
matter  of  fact)  intended  to  hold  the  defendant  to  his  liabi- 
lity on  the  original  policy.  The  vessel  was  to  undergo 
certain  repairs.     No  notice  was  ever  given  by  them  to  the 
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defendant  that  she  was  about  to  be  repaired,  or  was  under 
repair,  or  that  she  was  repaired ;  and  surely,  when  a  vessel 
*•  had  received  the  serious  injury  on  the  beach  that  this  vessel 

had  previous  to  the  6th  of  January,  notice  should  have  been 
pveii  to  the  defendant  in  order  that  he  might  take  part  in 
inspecting  and  surveying  her,  and  seeing  whether  she  was 
properly  repured  before  he  would  hold  himself  liable  under 
the  terms  of  his  letter.  No  notice  was  ever  taken  of  the 
defendant's  offer  by  the  plaintiff  or  by  any  person  until  the 
loss  had  taken  place  in  October. 

What  would  be  the  effect  of  the  defendant's  letter  as  a 
waiver  I  cannot  say,  but  I  think  it  would  not  da  It  was 
not  aigued,  and  I  confess  I  am  satisfied  that  the  defendant 
must  have  judgment 

As  to  the  seventh  plea,  I  decline  to  give  any  opinion 
upon  it|  as  I  have  not  considered  it  But  I  am  quite  sure 
that  if  it  had  been  maintainable  in  the  least  degree,  Mr. 
Booill  would  not  have  given  it  up. 

CnANNBLiiy  B. — I  am  of  opinion  that  the  defendant  is 
entitled  to  judgment     The  first  count  is  founded  on  a 
policy,  dated  the  19th  of  January,  1857,  which  is  a  time 
policy,  covering  a  risk  firom  the  20th  January,  1857,  to 
the  20th  January,  1858.     The  question  arises,  whether  or 
not  the  omission  to  communicate  the  information  conveyed 
by  the  letter  of  the  6th  January,  1857,  avoids  the  policy; 
or,  in  other  words,  whether  the  information  contained  in 
the  letter  was  material  to  be  communicated  to  the  defendant, 
so  as  to  enable  him  to  judge  of  the  risk  he  was  taking  on 
himself.     I  agree  with  the  rest  of  the  Court,  that  it  is  im- 
possible to  look  at  the  terms  of  the  letter  and  avoid  comiDg 
to  the  conclusion,  that  it  was  most  material  to  be  comina- 
nicated  to  the  defendant     The  plaintiff  himself,  in  com- 
municating and  sending  a  copy  of  it  to  his  ovm  agents. 
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Hodges  and  Johnson,  thought  the  information  most  mate-        1850. 
riaL    I  acquit  him   of  any  chaige  of  fraud.    I  rather      ^^^-^ 

Russell 

remain  under  the  belief  that  the  plaintiff  expected  that  v. 

Thoentojt. 

his  brokers  would  have  communicated  the  letter  to  the 
defendant  On  the  first  count,  the  defendant  is  entitled  to 
our  judgment 

The  question  as  to  the  second  count  tarns  principally  on 
the  effect  we  are  to  give  to  the  letter  of  the  22nd  January, 
1857,  in  connection  with  what  preceded  it  and  immediately 
followed  it  If  that  letter  is  to  be  taken  as  an  expression 
of  the  defendant's  opinion,  an  opinion  which  may  have 
been  correct  or  incOTrect,  as  to  his  liability  on  the  policy 
of  January,  1857,  then  the  whole  foundation  of  the  defen- 
dant's liability  on  the  second  count  entirely  fails.  If  it  gives 
the  plaintiff  a  right  at  all,  it  must  be  on  the  supposition  that 
it  was  intended  to  lead  to  a  new  contract  If  so,  it  is  simply 
a  proposal,  and  we  have  to  see  whether  or  not  that  pro- 
posal was  accepted.  That  may  involve  considerations  of 
law  or  fact,  or  a  mixed  consideration  of  law  and  fact.  I 
avoid  giving  any  opinion  upon  the  question  whether  or 
not,  if  Hodges  and  Johnson  had  distinctly  assented  to 
it,  it  would  have  been  binding  on  the  plaintiff.  If  the 
plaintiff  was  not  bound  by  the  contract,  the  defendant 
was  not  I  am  rather  inclined  to  the  opinion  that  when 
they  had  once  made  a  contract  of  insurance,  valid  on 
the  face  of  it,  liable  to  be  defeated  only  by  their  fault 
in  not  having  communicated  something  material  to  the 
risk,  that  then  their  authority  was  at  an  end,  and  they 
had  no  right  to  make  a  new  contract  for  their  principal. 
But  supposing  that  they  may  have  had  authority,  what 
did  they  do  ?  They  neither  answered  this  letter,  nor  com- 
municated it  to  the  plaintiff.  But  it  is  said,  inasmuch  as 
the  premiums  had  been  credited  (it  is  never  pretended  that 
they  were  paid)  on  the  original  policy,  and  those  premi- 
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urns  having  been  retained  for  a  ceruin  time — that  is,  the 
amount  debited  to  Hodges  and  Johnson  not  having  been 
_    V-  struck  out,  there  was  evidence  of  an  acceptance  of  the 

TnOEHTOX.  ^  '^ 

contract  But  I  look  in  vain  for  any  evidence  that  the 
plaintiff,  on  the  one  hand,  or  Hodges  and  Johnson  on  the 
other,  ever  assented  to  the  proposition  that  the  premiums 
retained  should  be  retained  on  the  footing  of  that  which  is 
said  to  have  been  the  new  contract  In  order  to  make  a 
ralid  contract,  there  must  be  not  only  a  proposition  on  the 
one  hand,  but  an  acceptance  on  the  other;  therefore  if  this 
is  matter  of  law,  the  conclusion  I  come  to  is  that  no  new 
contract  was  created  by  the  letter  of  the  22nd  of  January. 
But  if  the  question  is  one  of  fact,  I  decline  to  draw  any 
such  inference,  because  I  can  see  some  ground  why  Hodges 
and  Johnson  did  not  in  terms  accept  this  proposal,  and  why 
they  did  not  communicate  to  their  principal,  the  plaintiflT, 
that  such  a  letter  had  been  received  until  after  the  defendant 
had  decliued  to  settle  the  loss,  and  the  information  could  . 
no  longer  be  withheld.  On  these  several  grounds  I  am  of 
opinion  the  judgment  of  the  Court  should  be  in  favour  of 
the  defendant 

On  the  seventh  plea  to  the  last  count  I  say  nothing.  I 
am  not  quite  satisfied  what  is  the  true  construction  to  be 
placed  on  the  language  of  the  plea ;  but  I  consider,  either 
that  it  is  withdrawn,  or  that  Mr.  Bavill  assents  to  our  giving 
judgment  against  him. 

Judgment  for  the  defendant  on  all  the  issuer 
except  those  on  the  second  and  sixth 
pleas ;  and  for  the  plaintiff  on  the  de- 
murrer to  the  seventh  plea. 
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John  Harrison  v.  Htde.  Juiu22. 

JcjJECTMENT  for  land  in  the  county  of  Northampton.  ^  «  'Sjo, 

*^  ^  *  purchased  a 

At  the  trial  before  Erie.  J.,  at  the  last  Sprins  Assizes  at  neld  called 

.  "Tip  Brook 

Northampton,  it  appeared  that  the  action  was  brought  by  CIom/*  cod- 
the  plaintiff,  as  heir  at  law  of   one  James  Harrison,  to  i  a.  2  &.  12  p. 
recover  a  piece  of  land  containing  1a.  2r.  12  p.,  which  was  copyhold 
formerly  belonged  to  the  said  James  Harrison.     The  de-  "closure, 
fendant  began,  and  proved  that  in  the  year  1800  James  ^°J*fo||Jt^n 
Harrison  purchased  from  one  Hartwell  the  land  in  question,  fS'^JJ*"' 
which  was  an  old  inclosure,  called  Tip  Brook  Close,  copy-  l»»m  ^7  the 

Commissioners 

hold  of  the  manor  of  Raund.   It  was  bounded  on  the  north  under  an 
by  a  stream  called  Tip  Brook.     The  land  along  the  brook  The  testator 
was  often  called  Tip  Fields.     In  December  of  the  same  allotment.^ 
year  a  close,  containing  fourteen   acres,  was  allotted   to  contslnlnff 
James  Harrison  by  the  award  of  the  Commissioners,  under  ™J^®J  "JJ*~ 
an  Act  for  enclosing  Raund's  Fields,  in  respect  of  other  pro-  '^'^!?'  *^"" 
perty.     Shortly  afterwards  he  divided  this  close  into  two  puture,  and 
parts,  and  converted  about  nine  acres  of  it  mto  an  arable  muaication 
field  called  Scaley  Close.     The  other  portion,  of  rather  the  old  inclo- 
more  than  four  acres,  he  converted  into  sward.     The  ex-  gh^  panage, 
tremity  of  the  north-eastern  angle  of  this  latter  piece  adjoined  Jhenw^tiU  his 
the  south-western  angle  of  the  old  enclosure.     At  the  point  ^^jjj  ^^ 
of  contact  he  destroyed  the  fence,  and  made  a  communica-  ^^,  ^^ 

*'  whole  as  one 

tion  between  the  piece  so  converted  into  sward  and  the  old  close  of  sward 

land,  and 

inclosure,  by  a  short  passage.     From  that  time  until  his  called  it 

M  Tip."    By 

death  he  occupied  them  as  one  close  of  sward  land,  and  his  will, 
spoke  of  the  whole  as  Tip.  He  would  say,  '*go  down  to  Tip  devised'to^is 

son  James 
*'  all  that  piece  or  parcel  of  sward  land  io  Raund*s  Nether  Field,  called  *  Tip  Close,*  containing 
six  acres,  more  or  less,  h^ng  pari  of  om  aUotment  awarded  by  the  CommiMiiomere  tome  ai  the  time 
of  the  indoeure  of  RaytuTe  Field  :"~—Heldt  that  there  was  evidence  to  go  to  the  jury,  that  not 
only  the  allotted  piece,  hut  also  the  old  inclosure,  was  intended  to  pass  under  the  devise. 
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and  do  so  and  so;"  others  spoke  of  it,  and  knew  it  by  the 
same  description.  In  1825,  James  Harrison  made  his  wiD, 
and  thereby  devised  **  all  that  piece  or  parcel  of  land  in 
Raund*s  Nether  Field,  called  Scaley  Close,  containing  nine 
acres  more  or  less,  being  part  of  an  allotment  awarded  to  me 
by  the  Commissioners  at  the  time  of  the  enclosure  of  Raund^s 
Held,"  to  my  son  James  Harrison,  ''And  all  that  piece  or 
parcel  of  sward  land  in  Raund's  Nether  Field  called  Tip 
Close,  containing  six  acres,  more  or  less,  being  also  part  of 
an  allotment  awarded  by  the  Commissioners  to  me  at  the 
time  of  the  inclosure  of  Raund's  Field,**  to  my  son  William. 
By  a  codicil  to  his  will,  dated  the  17th  of  October,  1837,  the 
testator  revoked  the  devise  to  William,  and  devised  the  last 
mentioned  close,  by  the  same  description,  to  his  wife  Ann 
for  life,  with  remainder  to  his  younger  son  James.  Aon 
Harrison  was  dead,  and  James  Harrison  the  younger  de- 
fended as  landlord. 

On  these  facts,  the  plaintiff's  counsel  submitted  that 
there  was  no  evidence  that  Tip  Brook  Close  passed  under 
the  devise.  The  learned  Judge  directed  a  verdict  for 
the  defendant,  reserving  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion 
that  there  was  no  evidence  to  go  to  the  jury  for  the 
defendant 

C.  G,  Mer€W€ther  having  obtained  a  rule  nisi  accordingly} 

Field  shewed  cause,  in  Trinity  Term  (May  31),— It  is 
said  the  description  of  the  land  devised  as  being  ^*  part  of 
the  allotment  awarded  by  the  commissioners  to  roe  at  the 
time  of  the  enclosure  of  Raund's  Field  **  is  not  that  of  the 
whole  six  acres,  but  only  of  four  acres.  But  there  is  so 
adequate  description,  which  with  convenient  certainty  points 
to  the  whole  inclosure.  The  devise  is  of  **  Tip  Closed- 
it  is  shewn  that  the  whole  was  known  by  that  description; 


TRINITY   VACATION,    23    VICT. 

It  is  described  as  **  containing  six  acres,**  which  is  true  of 
the  whole.  As  soon  as  there  is  an  adequate  and  sufficient 
definition  with  convenient  certainty  of  what  is  intended  to 
pass  by  the  devise,  any  subsequent  erroneous  addition  will 
not  vitiate  it :  Llewellyn  v.  7^  Earl  of  Jersey  (a).  Doe  d. 
Hubbard  v.  Hvbbard  (&)  does  not  touch  this  question,  be- 
cause in  that  case  if  the  description  supposed  to  be  erroneous 
had  been  struck  out,  there  would  have  remained  no  descrip- 
tion of  the  cottages  intended  to  pass.  In  Day  v.  Trig  {c) 
where  one  devised  his  freehold  houses  in  Aldersgate  Street 
to  the  plaintiff  and  his  heirs,  and,  in  feet,  the  testator  had 
no  freehold  houses,  but  had  leasehold  houses  there,  it  was 
held  that  the  leasehold  houses  passed 

Hayes^  Serjt,  and  C.  G,  Merewether  were  now  heard  in 
support  of  the  rule.  In  Day  v.  Trig(c)  the  testator  pos- 
sessed nothing  which  answered  the  description  of  **  free* 
hold**  houses.  Here  there  was  property  which  the  lan- 
guage of  the  devise  described  truly.  It  is  therefore  not  a  case 
of  false  demonstration ;  and  the  words  in  question  must 
have  a  meaning  given  to  them  as  limiting  the  application 
of  the  earlier  part  of  the  description :  Morrell  v.  Fisher  {dy 
The  closes  merely  adjoining  each  other  at  the  angles,  and 
being  united  by  a  passage,  were  of  such  a  character  that  any 
one  looking  there  would  say  that  they  were  two  doses.  It 
b  at  least  ambiguous  whether  the  term  Tip  Close,  taken  by 
itself,  would  apply  to  one  or  both.  There  is  therefore  no 
such  certain  description  of  the  whole  as  the  term  *'  Trogues 
Farm  "  constituted  in  GoodtUle  d.  Radford  v.  Southern  («)• 
The  case  falls  within  the  rule  that  if  a  certain  description 
is  given  of  the  property  intended  to  pass,  which  does  apply 

(a)  11  M.  &  W.  183.  (d)  4  Exch.  591. 

(h)  15  Q.  B.  227.  (e)  1  M.  &  Sel.  299. 

\e)  1  P.  Wms.  286. 
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1859.        to  party  bat  does  not  apply  to  another  part,  of  the  testator's 
HARRisoir     Property,  that  to  which  it  does  not  apply  does  not  pass: 
Doe  d.  Tyrrell  v.  Lyford.  (a) 


V. 

Htdb. 


Martin,  B. — I  am  of  opinion  that  the  rule  must  be 
discharged.     James  Harrisoni  the  testator,  was  in  posses- 
sion of  a  close  containing  1  a.  2  r.  12  p.  abutting  on  Tip 
Brook.     It  was  probably  called  Tip  Brook  Close,  or  Tip 
Close.     Very  likely  the  next  neighbour  may  have  had  his 
Tip  Close.     Under  an  Act  passed  for  inclosing  Baund*s 
Field,   the  Commissioners  allotted   to  the    testator  about 
fourteen  acres.     This  allotment  was  divided.     The  testator 
put  into  one  field  a  portion  called  Scaley  Close,  leaving 
four  acres,  from  which  he  made  a  communication  into  Tip 
Close,  and  continued  to  occupy  the  whole  as  a  grass  field. 
He  made  a  will  after  thb  state  of  things  had  continued  for 
about  twenty-five  years ;  and  in  the  first  place  he  devised 
Scaley  Close,  which  he  described  as  containing  about  nine 
acres,  to  his  son  James;  thus  devising  the  property  as  he 
had  occupied  it   He  then  proceeds  to  give  to  another  object 
of  his  bounty  ^'  all  that  piece  of  sward  land  in  Baund's 
Nether  Field  called  Tip  Close,  containing  six  acres,  more 
or  less,  being  also  part  of  an  allotment  awarded  by  the 
Commissioners  to  me  at  the  time  of  the  inclosure  of  Baand's 
Field."    From  the  year  1800  the  testator  had  occupied  the 
land  as  one  close  of  sward,  and  called  it  Tip  Close.    No 
doubt  he  meant  by  the  words  **  being  part  of  an  allot- 
ment," to  include  such  part,  not  to  confine  the  devise  to 
the  part  of  the  close  allotted  to  him.     He  probably  meant 
to  declare  emphatically  his  intention  to  pass  the  whole. 

Bramwell,  B.— If  the  testator  had  merely  devised  a" 
that  parcel  of  sward  land  containing  six  acres  more  or  less, 

(a)  4  M.  &  Sel.  550. 
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being  part  of  an  allotment  in  Raund's  Field,  I  should  have 
had  a  difficuhj  in  saving  that  my  brother  Hayes*  argument 
was  not  well  founded,  and  should  have  doubted  whether 
the  devise  was  not  satisfied  by  holding  it  to  apply  to  the  piece 
allotted.  But  the  words  "  called  Tip  Close  "  shew  that  the 
testator  was  giving  a  close,  and  not  part  of  a  close.  I  think 
it  is  made  out  that  there  was  a  close  called  Tip  Close.  If 
there  had  been  two  closes  the  case  might  have  been  different. 
But  on  the  evidence  it  appears  that  there  was  one  close 
which  included  the  piece  of  land  in  dispute,  and  contained 
six  acres,  more  or  less.  The  words  **  part  of  an  allotment," 
&c.,  are  a  mere  falsa  demonstratio,  and  on  that  ground  I 
think  the  rule  must  be  discharged. 

Watson,  B. — The  testator,  who  was  possessed  of  two 
closes,  threw  them  together,  and  occupied  them  together  as 
one  close  of  sward  ground.  Having  thus  held  and  occupied 
the  land  for  many  years,  he  devised  **all  that  piece  or 
parcel  of  sward  land,**  described  as  **  containing  six  acres, 
more  or  less,**  which  just  coincides  with  the  measurement 
of  the  whole.  As  to  the  words  '*  being  also  part  of  an 
allotment  awarded  to  me,'*  I  agree  with  my  brother  Martin 
that  either  means  that  the  allotted  part  is  to  be  taken  as 
part  of  *'  Tip  Close,"  or  is  a  ''  falsa  demonstratio  quae  non 
nocet*' 

Channell,  B.,  concurred. 

Rule  discharged. 


VOL.  IV. — ^N.  8.  C  a  O  EXCH. 
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Junt  22.  WiTHBBB  V.  PaBKEB. 

The  right  of  X  HIS  was  an  interpleader  issue  to  try  the  right  to  certain 

by  the  34th  goods  claimed  by  the  plaintiff  under  a  bill  of  sale,  and  seized 

Common  Law  by  the  sheriff  of  Hampshire  under  a  writ  of  fi.  fa.  issued 

A^1854,  ®°  ^  judgment  obtained  by  the  defendant  against  one  Frith. 

fii'^nS  Uiue  '^®  ^^^  ^^  ^"  ^^®  *^^™  prescribed  by  the  19th  section 

under  the  ^f  the  8  &  9  Vict  c.  109,  and  was  tried  before  Martith  B., 

Interpleider 

Act.  at  the  London  sittings  after  last  Hilary  Term,  when  a  ver- 

dict was  found  for  the  defendant,  leave  being  reserved  to 
the  plaintiff  to  move  to  enter  the  verdict  for  him.  In  Easter 
Term  the  plaintiff  obtained  a  rule  nisi,  which  was  argued 
in  Trinity  Term,  and  the  rule  discharged.  Thereupon  the 
plaintiff  entered  an  appeal  under  the  34th  section  of  the 
Common  Law  Procedure  Act,  1854. 

Bullar  now  moved  to  quash  the  appeal — The  application 
is  made  under  the  156th  section  of  the  Common  Law  Pro- 
cedure Act,  1852,  and  the  question  is,  whether  the  power 
of  appeal  given  by  the  34th  section  (a)  of  the  Common 
Law  Procedure  Act,  1854,  applies  to  a  feigned  issue  under 
the  Interpleader  Act,  1  &  2  Wm.  4,  c.  58.  In  Kif^  ▼• 
Simmonds  (&),  which  was  decided  before  the  Common  L&^ 

(a)  Sect.  34.—**  In  all  cases  of  charged,  or  made  absola(e>  the 

rules  to  enter  a  verdict  or  non-  partj  decided  against  maj  ^P" 

suit  upon  a  point  reserved  at  the  peal.** 
trial,  if  the  rule  to  shew  cause  be         (b)  7  Q.  B,  289. 
refused,  or  granted  and  then  dis- 
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Procedure  Act  passed,  this  Court  held  that  a  writ  of  error 
would  not  lie  on  a  judgment  entered  on  a  feigned  issue 
under  the  Interpleader  Act.     The  general  language  of  the 
34  th  section  of  the  Common  Law  Procedure  Act,  1854, 
has  not  altered  the  law  in  that  respect ;  and  the  reasons  for 
the  judgment  in  King  v.  Simmands  are  still  applicable.   The 
Common  Law  Procedure  Acts  of  1852  and  1854  are  in 
pari  materia,  and  relate  to  proceedings  in  actions.     By  the 
interpretation  clause  of  the  Act  of  1852  (sect  227),  the 
word  ** action"  shall  be  understood  to  mean  any  personal 
action,  brought  by  writ  of  summons  in  any  of  the  superior 
Courts  of  law.     That  definition  did  not  apply  to  replevin, 
and  therefore,  by  the  99th  section  of  the  Act  of  1854,  it  was 
extended  to  ^*  any  personal  action  in  any  of  the  said  Courts.*' 
The  151st  section  of  the  Common  Law  Procedure  Act, 
1852,  provides  that  execution  shall  not  be  stayed  by  pro- 
ceeding in  error  unless  bail  be  given  ;  but  though  the  lan- 
guage of  that  section  is  general,  it  has  been  held  to  be  con- 
fined to  cases  where  the  plaintifi^  in  error  was  defendant 
below :  James  v.  Cochrane  (a).     Probably  for  that  reason 
the  38th  section  of  the  Common  Law  Procedure  Act,  1854, 
required  bail  **  to  pay  costs  where  the  appellant  was  plaintiiF 
below.*'    According  to  the  true  construction  of  the  34th 
section  of  the  Common  Law  Procedure  Act,  1854,  it  was 
not  intended  to  apply  to  cases  where  error  could  not  have 
been  maintained. 

C(t)//tVr  shewed  cause  in  the  first  instance. — This  Court 
entertained  an  appeal  on  an  interpleader  issue,  their  atten- 
tion not  having  been  called  to  this  objection  in  Williams 
V.  Smith  {hy  The  provisions  in  the  Common  Law  Pro- 
cedure Acts,  with  relation  to  trials,  apply  to  interpleader 
issues.     By  the  1  &  2  Wm.  4,  c.  58,  ss.  1,  6,  a  Judge  has 

(a)  9  Exch.  552.  (6)  AMk,  p.  559. 

O  O  Q  2 
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power  to  order  that  the  parties  shall  proceed  to  the  trial  of  a 
feigned  issue,  or  with  their  consent  he  maj  determine  the 
merits  of  their  claims  in  a  summary  manner.     Here  a  trial 
has  been  ordered;  and  the  argument  on  the  other  side 
would  go  this  extent,  that  though  in  this  case  some  of  the 
provisions  of  the  Common  Law  Procedure  Acts  applj^  yet 
others  do  not.     The   18th  section  of  the  Common  Law 
Procedure  Act,  1854,  which  enables  counsel,  "  upon  the 
trial  of  any  cause,"  to  sum  up  the  evidence,  clearly  applies 
to  an  interpleader  issue.     So  also  the  3 1  st  section,  which 
provides  that  no  new  trial  shall  be  granted  by  reason  of  the 
ruling  of  a  Judge  with  respect  to  the  stamp  on  any  docu- 
ment.    The  33rd  section  requires  that  the  grounds  shall 
be  stated  in  every  rule  nisi  for  a  new  trial  or  to  enter  a 
verdict  or  nonsuit ;  and  can  it  be  contended  that  this  pro- 
vision does  not  apply  to  an  interpleader  issue  ?     All  these 
provisions  as  to  trials  being  applicable,  why  should  not  the 
34th  section  apply  ?     The  legislature  has  used  the  widest 
language,  so  as  to  include  all  cases  of  rules  to  enter  a 
verdict  upon  a  point  reserved  at  the  trial.     There  is  no 
difference  between  interpleader  issues  and  other  actions  as 
regards  the  terms  upon  which  a  new  trial  is  granted  when 
the  verdict  is  against  evidence:  Janes  v.    Whitbread\ay 
The  only  effect  of  the  appeal  is  to  substitute  this  Court  for 
the  Court  of  Exchequer ;  and  further  proceedings  are  taken 
as  if  the  judgment  had  been  given  by  that  Court:  sect  41. 
An  appeal  under  the  Common  Law  Procedure  Act,  1854, 
is  materially  different  from  a  proceeding  in  error.    JK«y 
V.  Simmond8{b)  was  not  decided  on  the  2nd  section  of  the 
1  &  2  Wm.  4,  c.  58,  but  on  the  ground  that  in  a  feigned 
issue  there  is  no  process  by  summons,  and  the  judgment  is 

a  mere  interlocutory  proceeding  upon  which  the  Court  arc 

• 
subsequently  to  act  in  disposing  of  the  rights  of  the  parties. 

(fl)  11  C.  B.  406.  (h)  7  Q.  B.  2S9- 
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In  Snook  V.  Mattock(a)y  which  was  a  feigned  issue,  this 
Court  quashed  a  writ  of  error  brought  on  a  special  case  ; 
but  Lord  Lyndhurst^  C.  B.,  observed  that  the  case  of  a 
special  verdict,  or  a  bill  of  exceptions  upon  a  feigned  issue, 
was  very  different.  Now  error  would  lie  on  a  special  case, 
under  the  32nd  section  of  the  Common  Law  Procedure 
Act,  1854. 

BuUar  argued  in  support  of  the  rule. 

WiouTMAN,  J. — We  are  all  of  opinion  that  this  appeal 
will  lie.  King  v.  Simmonds  and  Snook  v.  Mattock  were 
cases  of  writs  of  error;  but  the  Court  of  error  had  no 
authority  to  entertain  them,  because  there  was  no  judgment 
upon  which  a  writ  of  error  could  be  brought.  Under 
the  Interpleader  Act,  the  proceedings  are  uncertain  until 
the  final  conclusion  of  the  whole  matter,  and  before  it 
is  terminated  the  Judge  must  award  costs.  In  Thorpe  v. 
Plowden  (ft),  Patteson,  J.,  said  that  King  v.  Simmonds,  and 
Snook  V.  Mattock,  **  proceeded  not  so  much  on  the  ground 
that  no  writ  was  to  be  issued  or  action  brought,  as  upon 
the  plain  intention  of  the  legislature  that  no  ordinary  judg- 
ment of  record  should  be  entered  up."  But  the  last  Com- 
mon Law  Procedure  Act  has  introduced  another  proceeding, 
viz.  an  appeal  to  the  Court  of  Exchequer  Chamber  in  the 
prc^ess  of  a  suit.  The  34th  section  says,  **  In  all  cases  of 
roles  to  enter  a  verdict  or  nonsuit  upon  a  pornt  reserved  at 
the  trial,  if  the  rule  to  shew  cause  be  refused,  or  granted 
and  then  discharged  or  made  absolute,  the  party  decided 
against  may  appeal."  The  35th  section  contains  a  similar 
provision  as  to  new  trials.  Therefore,  long  before  the 
case  is  ultimately  decided,  a  Court  of  error  may  entertain 
the  question  whether  the  verdict  ought  to  be  entered  upon 
(a)  5  A.  &  E.  239.  (h)  2  Exch.  3S7. 
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the  point  reserved,  or  a  new  trial  granted ;  and  that  is 
equally  applicable  to  interpleader  issues  as  to  other  suits. 
The  Court  of  appeal  simply  gives  such  judgment  as  to 
entering  the  verdict  or  granting  a  new  trial,  as  ought  to 
have  been  given  in  the  Court  below.  For  these  reasons 
I  am  of  opinion  that  the  case^  of  an  appeal  is  clearly  dis- 
tinguishable from  that  of  a  writ  of  error ;  and  that  it  was 
intended  by  the  legislature  to  give  a  right  of  appeal  in  all 
cases  of  rules  within  the  34th  section. 

Erlb,  J. — I  am  also  of  opinion  that  this  appeal  lies. 
The  Act  is  divided  into  chapters., The  first  section  provides 
for  the  trial  of  any  issue  in  fact  by  the  Court  or  a  Judge. 
From  the  3rd  to  the  17  th  section  is  a  chapter  relating  to 
compulsory  arbitration.     The  sections  from  the  18th  up  to 
the  35  th  relate  to  the  trial  of  causes.     It  seems  to  me  tbat 
the  legislature  foresaw  the  objection  now  taken,  and,  intend- 
ing to  meet  it,  have  used  words  which  apply  to  other  than 
personal  actions.     They  say,  **  upon  the  trial  of  any  cause, 
that  is  upon  any  trial  which  can  come  legitimately  before  a 
Court  of  common  law.     The  same  language  is  found  in  the 
19th  section,  which  empowers  the  Court  to  adjourn  a  trial 
Then   there  are  enactments  as  to  the  substitution  of  &d 
affirmation  for  an  oath ;  as  to  witnesses,  the  stamp  on  docu- 
ments, and  a  variety  of  other  provisions,  until  we  come  to 
proceedings  after  the  trial.     Then  a  power  of  appeal  is 
given,  and  there  are  enactments  which  regulate  it  until  the 
rule  is  finally  disposed  of.     I  think  that  the  legislature  in- 
tended to  give  the  same  remedy  in  an  interpleader  as  m 
any  other  suiL     The  language  applies, — **  upon  the  trial 
of  any  cause,^ — an  interpleader  cause  as  well  as  any  other 
cause.     The  mischief  to  be  remedied  is  as  great,  for  Joost 
important  rights  may  be  decided  in  an  interpleader  cause. 
The  reason,  therefore,  for  the  enactment  applying  and  the 
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words  applying  to  an  interpleader  caose,  I  am  of  opinion 
that  in  such  case  an  appeal  lie&  No  doubt  there  are  several 
sections  which  cannot  be  of  uniTersal  application.  The 
legislature  has  provided  in  a  single  enactment  for  a  great 
variety  of  cases.  Some  of  the  provisions  are  applicable 
solely  to  plainti£b  and  some  to  defendants ;  but  I  am  clearly 
of  opinion  that  this  case  is  within  the  Act 


V. 


WiLLiAio,  J.,  CaoaiPTONi  J.,  CnorwDBB,  J.,  and  Btles,  J., 
concurred. 

Rule  discharged. 


IN   THE  EXCHEQUER   CHAMBER. 
{Appeal from  the  Court  of  Exche^[uer.) 


Harrison  and  Another  v.  Taylor. 


Jmiu  22. 


X  HIS  was  an  appeal  against  the  decision  of  the  Court  of  The  plaintiffs 
Exchequer,  in  making  absolute  a  rule  to  enter  a  verdict  for  [|^^er^^' 
the  defendant,  on  the  ground  that  the  plaintiffs'  alleged  ^*(^^j^j 
desisn  was  not  a  new  and  oriirinal  desiffn  within  the  mean-  fo'  ornament- 
ing  of  the  5  &  6  Vict  c.  100.     The  case  stated  on  appeal  fabrics.    The 

design  was 

(after  setting  out  the  pleadings  (a))  was  as  follows  :^-  applied  to  a 

The  plaintifis  were  Manchester  warehousemen,  carrying  »  cells,  called 
on  their  business  in  partnership  in  London.     The  defendant  comb^Pattern'** 

and  it  consisted 
of  a  combination  of  the  laree  and  small  honejcomb,  so  as  to  form  a  large  honeycomb  stripe  on  a 
imall  honeycomb  ground.  The  large  honeycomb  was  not  new  and  the  small  honeycomb  was  not 
new,  bttt  they  had  never  been  used  in  combination  before  the  plaintiffs  registered  their  design. 
Other  fabrics  had  been  woven  with  a  similar  combination  of  a  large  and  small  pattern.  In  an 
action  against  the  defendant  for  infringing  the  plaintiffs*  copyright : — Held  (in  the  Exchequer 
Chamber,  reversing  the  judgment  of  the  Court  of  Exchequer),  that  the  plaintiflb'  design  was  a 
*'  new  and  original  design**  within  the  meaning  of  the  5  &  6  Vict.  c.  100. 

(a)  See  8  H.  A:  N.  301. 
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1869.       ^fl>  ^  fancy  woollen  roanufactiirer   in   Yorkshire.     The 

^^^^^      plaintiffs  produced  and  proved  at  the  trial  a  certificate  of 

V-  the  registration  of  a  design,  with  the  said  design  thereto 

^k4&        SiR^^M#  ^^  _  ^^  ^^ 

annexed,  in  accordance  with  the  provisions  of  the  5  &  6 
Vict  c.  100. 

Cloths  or  woven  fabrics,  which  were  cellular  in  their 
character,  and  which  had  obtained  the  name  of  honej- 
comb  cloths,  being  recently  introduced  in  England,  the 
plaintiffs,  by  weaving,  made  a  honeycomb  cloth,  with  celb 
upon  a  part  of  it  larger  and  deeper  than  the  cells  on  the  rest 
of  the  cloth.  The  plaintifis'  witnesses  described  what  was 
produced  by  the  above  combination  of  the  large  and  small 
cells  in  the  cloth,  as  a  new  and  original  design,  but  thej 
said  the  only  novelty  consisted  in  putting  the  laige  and 
small  size  cells  on  the  same  piece. 

Large  cell  honeycomb  cloth  similar  to  the  large  cell  por- 
tion of  the  plaintifis'  cloth,  and  small  cell  honeycomb  cloth 
similar  to  the  small  cell  portion  of  the  plaintiflb*  cloth,  had 
been  made  separately  and  apart  from  each  other  before  the 
plaintifis  registered  their  alleged  design ;  but  the  plaintifi 
first  produced  a  combination  of  a  large  cell  honeycomb  and 
a  small  cell  honeycomb  in  one  and  the  same  woven  fabric, 
and  were  the  designers  thereof,  if  (which  the  defendant 
denies)  the  facts  disclosed  in  this  case  shew  a  design  within 
the  meaning  of  the  statute. 

Cloths  composed  of  what  were  called  large  and  small 
hopsacks,  laige  and  small  checks,  large  and  small  diamond^ 
were  made  (by  weaving)  in  England  before  and  at  the  time 
when  the  plaintiffs  registered  their  alleged  design.  The 
loom  which  makes  the  plaintifiis'  cloth  will  also  make  the 
combined  hopsack  pattern  with  a  change  of  arrangement. 

A  specimen  of  the  large  and  small  honeycomb  in  combi- 
nation sold  by  the  defendant  is  annexed  and  forms  part  of 
the  case.     (This  pattern  was  the  same  as  the  plaintifis'). 
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At  the  trial  the  jury  found  that  the  plaintiSis*  design  was        1859! 

a  new  and  original  desiirn,  and  a  verdict  was  entered  for     y^^^^ 
^        ®  ^  '  Habbiboh 

the  plaintifis,  leave  beinff  reserved  to  enter  a  verdict  for  the  «• 

Tatlor, 
defendant  if  the  Court  should  be  of  a  contrary  opinion. 

Montague  Smith  {Brewer  with  him),  argued  for  the  plain- 
tiff (a). — The  jury  have  found  that  this  pattern  is  a  **  de- 
sign/' and  that  it  is  new  and  original  [Cockbum^  C.  J. — 
This  is  not  a  question  of  **  patent,"  but  of  ''design."  Sup- 
pose a  manufacturer  took  small  circles  as  the  ground  of  his 
fabric,  and  made  large  circles  as  the  border ;  that  would 
not  be  an  ''invention;"  but  it  would  be  a  new  design  or 
drawing.  The  Court  of  Exchequer  have  looked  at  it  as  a 
question  of  invention,  involved  in  the  consideration  of  a  pa- 
tent.] This  case  is  distinguishable  from  Norton  v.  Nicholls  (i), 
where  the  plaintiff  registered  a  shawl,  which  he  alleged 
was  new  in  respect  of  five  points  or  designs,  all  of  which 
had  been  before  applied  to  shawls,  though  their  combination 
was  new.  [Erle^S, — In  that  case  no  one  could  tell  whether  the 
plaintiff  intended  to  register  five  shawls  or  one  shawL]  Lord 
Campbelly  C.  J.,  in  delivering  judgment,  said  that  the  Court 
adhered  to  their  decision  in  the  case  of  Regina  v.  Firmin  (c),* 
"  that  a  new  and  original  combination,  to  be  protected  as  a 
design,  may  be  the  result  of  simultaneously  applying  two 
old  and  known  designs  to  the  ornamenting  of  the  button.** 
In  Norton  v.  Nicholls  the  plaintiff  registered  the  shawl ; 
but  a  shawl  is  not  a  design.  In  this  case  the  plaintiff  has 
registered  his  design,  in  accordance  with  the  provisions  of 
the  5  &  6  Vict.  c.  100,  s.  15.  Here  is  a  design  producing 
an  effect  different  from  any  produced  before.  [Cockburn, 
C.  J. — To  the  eye  the  two  things  are  not  the  same.    The 

(a)  Before   Cockbum^    C.    J.,      Bylety  J. 
Wightman,  J.,  Erie,  J.,  WilUamM,  (b)  28  L.  J.,  Q.  B.  225. 

J.,  Cnmpton^  J.,  Crawder^  J.,  and         (c)  Cited  3  H.  &  N.  804. 
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1859.  judgment  of  the  Court  below  proceeded  on  the  ground  that 
there  was  nothing  new  in  what  was  produced.  That  test 
would  apply  if  this  had  been  a  patent ;  bat  in  this  case  we 
are  to  see  if  there  had  been  previously  any  like  desigOy— 
whether  a  draughtsman  would  say  that  the  combination  of 
these  two^  things  was  a  new  design.] 

Manisfy  {Bkdne  with  him)»  finr  the  defendant.— The  ques- 
tion isy  what  is  the  meaning  of  the  word  *'  design "  in  the 
6  &  6  Vict.  c.  100.    To  come  within  the  protection  of  that 
Act,  there  must  be  a  new  and  original  design  applicable  io 
the  ornamenting  of  some  article  of  manafiMrture.    The 
plaintiffi  have  taken  two  well  known  articles,  viz.,  the  laige 
and  small  honeycomb,  and  have  used  them  in  a  way  well 
known.    Each  article  is  old,  and  the  mode  of  dealing  with 
them  is  old.   The  only  novelty  consists  in  doing  that  which 
has  already  been  done  with  analogous  fabrics,  viz.,  putdng 
the  large  and  small  size  cells  on  the  same  piece.    That  is 
not  a  new  and  original  design  within  the  meaning  of  tbe 
Act   [CocA^um,  C.  J. — Has  there  ever  been  such  a  design 
before  ?     Suppose  a  person  substitutes  squares  for  circles, 
would  not  that  be  a  new  design  ?    There  is  no  novelty  in 
the  invention:    but  there  is  novelty  in  the  design.]    b 
Norton  v.  Nicholb,  Lord  Campbell,  C.  J.,  said,  "  Tbe  sta- 
tute does  not  mention  any  article  of  manufacture  being  > 
design,  but  considers  the  design  to  be  protected  as  apph- 
cable  to  the  ornamenting  of  any  article  of  manubctare. 
The  design  is  always  considered  different  from  the  article 
manufactured,  or  the  substance  to  which  it  is  to  be  appU^' 
and  amongst  these  are  shawls.     The  shawl  is  not  a  design^ 
but  an  article  of  manufacture  to  which  the  design  is  to  be 
applied."    If  this  copyright  is  valid,  the  effect  will  be  to 
prevent  any  other  person  using  the  large  and  small  honey- 
comb pattern  in  combination.     The  application  of  o'^ 
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machinery  in  the  old  manner  to  an  analogous  subject  will        1869. 
not  support  a  patent :  Brook  v.  Aston  {a).    The  same  prin- 


Haakison 


ciple  applies  to  a  design.  v. 


Montague  Smith  was  not  jsalled  upon  to  reply. 

CocKBUiu?,  C.  J. — We  are  all  of  opinion  that  the  decision 
of  the  Court  of  Exchequer  must  be  reversed.    The  question 
is  one  of  fact,  viz.^  whether  this  is  a  new  and  original  design. 
The  5  &  6  Vict  c.  100  applies  to  matters  adapted  to  the 
ornamentation  of  any  article  of  manu&ctnre ;  but  the  Court 
of  Exchequer  seem  to  have  dealt  with  the  subject  upon  the 
assumption  that  there  was  an  analogy  between  copyright  in 
a  design  and  a  patent  for  an  invention.     This  is  a  question 
to  be  determined  by  the  eye — is  it  a  design  in  the  sense  of 
drawing  ?    That  is  a  question  for  the  jury.    It  is  true  that 
in  this  case  the  design  consists  in  using  the  honeycomb 
pattern  alternately  in  small  and  large  proportions,  and  I 
agree  that  it  would  not  have  been  competent  for  the  plain* 
tiff  to  register  this  design  as  against  a  person  having  a  copy- 
right in  the  honeycomb  pattern ;  but  no  person  has  a  copy- 
right, and  as  the  matter  is  simply  one  in  which  the  public  at 
large  are  interested,  there  is  nothing  to  prevent  the  plain- 
tifls  from   taking  the  original  pattern  and  varying  it  to 
a  certain  extent,  and   registering  the  whole  as  a  new 
design.     That  leads  to  the  question,  is  it  in  its  present 
shape,  viz.,  the  combination  of  lai^  and  small  patterns, 
a  new  design  ?     That  is  a  matter  of  which  anybody  may 
satisfy  himself  by  looking  at  it.     There  is  a  new  combina- 
tion, whigh  is  in  substance  a  new  design.     The  question  of 
fact  was  left  to  the  jury,  and  they  were  warranted  in  their 
finding.     I  do  not  see  how  fault  can  be  found  with  it,  since 
there  was  sufficient  evidence  to  justify  the  verdict 

(a)  S  £.  &  B.  47S. 


Tatlob. 
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1859.  WiQHTMAN,  J. — I  cannot  help  thinking  that  the  Court  of 

Exchequer,  in  their  decision,  proceeded   upon  a  supposed 

analogy  between  the  case  of  an  invention  for  which  a  patent 

is  obtained,  and  a  design  which  comes  under  the  protection 

of  the  Act  for  amending  the  laws  relating  to  the  copyright 

of  designs  for  ornamenting  articles  of  mannfacture.    The 

Act  uses  the  words  '*  any  new  and  original  design."    That 

is  not  a  project  or  idea  in  the  nature  of  an  invention,  but 

the  representation  of  something,  which  a  draughtsman  has 

for  the  first  time  produced.    If  that  be  the  true  meaning  of 

the  word  **  design,*'  there  is  no  doubt  in  this  case  that  there 

was  a  design ;   for  there  was  a  drawing,  and  it  was  an 

original  drawing.     It  is  true  that  all  its  component  parts 

had  already  been  produced ;  but  no  one  had  produced  such 

a  pattern.    It  was  said  in  the  Court  below,  that  this  was  *'a 

mere  combination  in  a  manner  well  known ;"  so  it  is  with  a 

picture,  all  its  parts  may  be  old;  but  the  combination  forms 

a  new  design.     It  seems  to  me  that  it  was  properly  left  to 

the  jury  to  say  whether  this  was  substantially  a  new  and 

original  design ;  and  the  jury  have  found  that  it  was. 

Crompton,  J. — The  case  comes  before  us  on  an  appeal 
against  the  decision  of  the  Court  of  Exchequer  in  making 
absolute  a  rule  to  enter  the  verdict  for  the  defendant,  on 
the  ground  that  this  design  was  not  a  new  and  original 
design  within  the  meaning  of  the  5  &  6  Vict.  c.  100.  By 
that,  I  understand  that  the  question  for  our  detennination 
is,  whether  or  no  there  was  a  case  upon  which  a  verdict 
ought  to  be  entered  for  the  defendant,  looking  at  it  as 
a  matter  of  law  or  of  fact  The  Court  below  took  upon 
themselves  to  say  that  the  plaintiff  was  not  entitled  to  the 
verdict  I  cannot  agree  with  them  that  this  was  such  a 
clear  question  of  law  that  it  ought  to  have  been  withdrawn 
from  the  jury.    A  ^^  design  "  means  something  in  the  nature 
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of  a  drawing,  picture,  or  diagram,  applicable  to  the  orna- 
mentation of  some  article  of  manufacture,  such  as  pottery 
ware,  linen  or  woollen  fabrics,  paper-hangings,  carpets,  &c. 
When  we  look  at  a  picture  or  drawing  we  can  say  whether  it 
is  an  original  design  or  the  same  as  one  which  has  been 
already  painted  or  drawn.  So  here,  it  is  not  a  question  of  law, 
but  of  fact,  whether  the  combination  of  things  already  known 
produced  a  new  and  original  design.     The  plaintiiF  had  a 
right  to  use  any  combination  of  the  honeycomb  pattern,  for 
there  was  no  copyright  in  it     As  to  the  objection  that  this 
is  a  combination  of  two  old  things ;  that  is  always  the  case 
in  pictures  and  drawings.     It  was  left  to  the  jury  to  say 
whether  this  was  a  new  and  original  design ;  and  I  agree 
with  the  rest  of  the  Court  that  there  was  sufficient  evidence 
upon  which  they  might  act,  and  I  cannot  say  that  they  have 
drawn  a  wrong  conclusion. 

Crowder,  J. — I  also  think  that  this  was  a  question  for 
the  jury;  and  that  there  was  evidence  upon  which  they 
might  act  It  is  said  that  this  being  a  combination  of  two 
well  known  things,  is  not  a  new  and  original  design  within 
the  meaning  of  the  5  &  6  Vict  c.  100.  I  agree,  that  the 
Court  of  Exchequer  appear  to  have  decided  this  case  upon 
a  supposed  analc^y  between  the  patent  law  and  copyright  in 
designs.  But  in  this  case  the  question  is,  whether  there  is 
a  new  and  original  design,  and  that  can  only  be  decided  by 
looking  at  it.  Seeing  the  effect  produced  by  the  combina- 
tion, I  cannot  say  that  the  jury  have  come  to  a  wrong 
conclusion. 

Byles,  J. — The  learned  Judge  left  the  right  question  to 
the  jury,  and  there  was  sufficient  evidence  to  support  their 
finding.  The  Court  of  Exchequer  seem  to  have  drawn  a 
distinction  between  a  new  design  and  a  variety  of  an  old 
design.     But  the  word  'design"  imports  configuration.    A 
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1858. 


Habbisok 

9. 

Taylor. 


EXCHEQUER   REPORTS. 

diflercnce  in  the  proportionate  size  of  the  parts  of  a  pattern 
may  be  a  variation ;  and  where  the  size  of  the  pattern  is 
alternately  varied  on  different  parts  of  the  same  fabric,  that 
alteration  is  manifestly  a  new  combination  and  a  new 
design.  If  this  is  a  question  for  the  jury,  it  has  been 
rightly  decided.  If  it  is  a  question  pf  law  whether  the 
combination  constitutes  a  new  design,  I  think  it  does. 


CocKBURN,  C.  J.— My  brothers  Erie  and  WilHams,  who 

have  left  the  Court,  concur. 

.  Judgment  reversed. 


IN  THE   EXCHEQUER   CHAMBER. 
{Appeal from  the  Court  of  ExchequerJ) 


Jt(iM23. 


Browne  and  Another  v.  Hare  and  Another. 


J  HIS  was  an  appeal  against  the  decision  of  the  Court  of 
Exchequer  in  discharging  a  rule  to  set  aside  the  verdict 


The  defend- 
ants, merchants 
at  Bristol, 
through  a 

broker  contracted  to  buy  of  the  plaintifis,  merchants  at  Rotterdam,  ten  tons  of  the  best  refined 
rape  oil,  to  be  shipped  "free  on  board"  at  Rotterdam  in  September,  1857,  at  4fi/.  15«.  per  ton, 
to  be  paid  for  on  delivery  to  the  defendants  of  the  bills  of  lading,  by  bill  of  exchange  to  be 
accepted  by  the  defendants  payable  three  months  after  date,  and  to  be  dated  on  the  day  of  ship- 
ment of  the  oil.  On  the  8th  of  September,  the  plaintiffs  (having  on  the  previovs  day  advised 
that  the  shipment  would  be  made)  snipped  on  board  a  general  ship,  tndine  fcwtween  Rotterdam 
and  Bristol,  five  tons  of  the  oil,  and  the  master  signed  a  bill  or  lading  oy  'which  the  oil  m* 
deliverable  **  unto  shipper's  order,**  and  the  plaintifis  indorsed  it  specially  to  the  defendants.  On 
the  same  day  the  plaiqtifls  inclosed  in  a  letter  to  the.  broker  the  bill  of  lading,  invoice  and  biU  ol 
exchange  drawn  on  the  defendants  in  accordance  with  the  contract.  On  the  night  of  the  9th 
the  ship  with  the  oil  on  board  was  run  down  in  the  Bristol  Chanoel,  and  the  oil  totally  lost 
The  plaintiffs*  letter  of  the  8tb  arrived  at  Bristol  on  the  afternoon  of  the  lOth  in  dae  course  of 
post,  but  after  business  hours.  On  the  morning  of  the  1 1  th  the  broker  left  with  defendants  the 
bill  of  ladine,  invoice,  and  bill  of  exchange  for  their  acceptance.  At  that  time  he  knew  of 
the  loss  of  the  ship.  In  about  two  hours  afterwards  the  defendants  returned  to  the  broker  the 
documents  left  with  them,  on  the  ground  that,  under  the  circumstances,  they  were  not  liable  to 


pay  for  the  oil.  In  an  action  for  not  accepting  the  bill  of  exchange,  and  for  goods  sold  and 
delivered,  the  jury  stated  that  in  their  opinion,  according  to  mercantile  usa^,  the  risk  of  the 
loss  of  the  oil  was  on  the  defendants — Hdd,  in  the  Exchequer  Chamber  (affirming  the  judg- 


ment of  the  Court  of  Exchequer),  that  the  property  in  the  oil  passed  to  the  defendants  when 
it  was  placed  *'  free  on  boara  "  in  performance  of  the  contract. 

Held  also,  that  it  was  a  question  for  the  jury  whether  the  plaintifi  so  shipped  the  oil  io  per^ 
formance  of  their  contract  to  place  it  *'  free  on  board,*'  or  for  the  purpose  of  retaining  a  control 
over  it  and  continuing  to  be  owners  contrary  to  the  contract. 


•i 
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found  for  the  plainti£&  and  enter  it  for  the  defendants,  pur-  1859. 

suant  to  leave  reserved  at  the  trial.     The  pleadings  and  ^^"^ 
material  facts  of  the  case  are  fully  i^ted  in  the  report  of  •• 

the  case  in  the  Court  below.   (3  H.  &  N.  484.) 

Raymond  argued  for  the  appellants  (the  defendants)  in 
last  Easter  Vacation  (a)  (May  17). — The  decision  of  the 
Court  of  Exchequer  is  erroneous.  In  order  to  entitle  the 
plaintifis  to  succeed,  they  must  satisfy  the  Court  that  the 
oil  at  the  time  it  was  lost  was  the  property  of  the  defend- 
ants; or  that  they  delivered  to  the  defendants  the  bills  of 
lading  duly  indorsed,  so  as  to  have  a  right  to  call  on  them 
to  accept  the  bill  of  exchange.  It  appears  by  the  case  that 
Goolden  was  the  general  agent  of  Browne  and  Co. ;  but  it 
is  assumed  that  he  was  also  the  agent  of  Hare  and  Co.  for 
the  purpose  of  receiving  the  shipping  documents*  First: 
no  property  in  any  specific  oil  passed  by  the  contract,  which 
would  be  performed  by  the  delivery  of  any  oil  of  the  parti- 
cular description  mentioned  in  it.  The  shipment  on  board  the 
**  Sophie  "  did  not  transfer  the  property.  The  "  Sophie"  was 
a  general  ship ;  and  if  there  had  been  simply  a  shipment  of 
oil  corresponding  with  the  contract,  that  might  have  been  a 
delivery  to  the  vendees;  but  when  the  vendors  shipped  the 
oil,  they  took  from  the  master  bills  of  lading  making  it 
deliverable  ''unto  shippers*  order  or  their  assigns."  Wait  v. 
Baker  (b)  is  an  express  authority  that  under  such  circum- 
stances no  property  passed.  [^Cromptoni  J. — In  that  case 
the  vendor  kept  his  hand  upon  the  goods,  by  not  indorsing 
the  bill  of  lading  to  the  vendee.]  Lord  Stawell,  in  his 
judgment  in  the  case  of  The  Packet  de  Bitt^oa  (c),  said : — 
"  The  ordinary  state  of  commerce  is,  that  goods  ordered 


(a)  Before  Erie,  J.,  WiUianu,         (b)  2  £xch.  1. 
J.,  Crowder,    J.,   CromptoHj  J^         (e)  2  Sob.  Adm.  133,  134. 
Willet,  J.,  and  HiUy  J. 
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1869.        ^"^  delivered  to  the  master  are  considered  as  delivered 
^^""^^"^      to  the  consignee,  whose  agent  the  master  is  in  this  respect ; 
e.  but  that  general  contract  of  the  law  may  be  varied  by  special 

agreement,  or  by*a  particular  prevailing  practice,  which  pre- 
supposes an  agreement  amongst  such  a  description  of  mer- 
chants." There  is  no  use  in  a  bill  of  lading  by  which  goods 
are  deliverable  ''to  shipper's  order,**  except  as  shewing  that 
he  reserves  to  himself  the  property.  [Crompton,  J. — Is  there 
any  diiference  between  a  shipper  taking  a  bill  of  lading  in 
his  own  name  and  indorsing  it  over  to  the  consignee,  and 
putting  in  the  consignee's  name  at  first  ?]     In  the  former 
case  the  property  in  the  goods  remains  in  the  shipper;  and 
the  master  undertakes  to  carry  and  deliver  for  him.    When 
the  consignee's  name  is  on  the  bill  of  lading,  it  is  a  con- 
tract by  the  master  to  carry  for  and  deliver  to  him.    Here 
the  shippers  would  have  committed  no  breach  of  contract  if 
they  had  assigned  the  bill  of  lading  to  any  third  person. 
The  vendees  had  no  power  to  compel  a  delivery  of  these 
specific  goods.     iWilles^  J. — The  vendors  sent  the  bill  of 
lading  to  Goolden,  the  common  agent  of  both  parties.  The 
jury  have  found  that  there  was  an  appropriation  in  bet, 
because  they  have  found  that  according  to  mercantile  usage, 
the  risk  of  the  loss  of  the  oil  was  on  the  vendees.]     It  is 
submitted  that  Goolden  was  not  the  agent  of  Hare  and  Co. 
The  documents  were  sent  to  him  to  deliver  to  them  upon 
their  acceptance  of  the  bill  of  exchange.    The  judgment  of 
the  majority  of  the  Court  below  proceeds  on  the  assump- 
tion that  the  vendors  intended  to  pass  the  property;  but 
why  should  they  have  taken  a  bill  of  lading  by  which  the 
cargo  was  deliverable  to  themselves  unless  they  meant  to 
retain  a  control  over  it?     [Cromptan^  J.,  referred  to  Fra* 
gano  v.  Langia)."]     There  was  nothing  to  prevent  Goolden 
from  altering  the  disposition  of  the   goods,  if  they  had 

(a)  4  B.  &  C.  219. 
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arrived  and  the  vendees  had  refused  to  accept  the  bill  of      18591 
exchange.     But  the  oil  was  not  in  existence  at  the  time      ^j^ 
Goolden  left  the  bill  of  lading  with  Hare  and  Co,  and  •• 

therefore  was  incapable  of  being  transferred :  Hastie  ▼• 
Couturier  (a).  It  is  incumbent  on  the  consignees  to  shew 
an  appropriation  by  consent  of  the  parties,  or  some  act 
which  per  se  transferred  the  property.  Whatever  may  have 
been  the  intention  of  the  consignors  they  were  at  liberty  to 
alter  it:  The  Aurora  (b).  The  Ja$ephme{c).  [CrampUnit  5. 
— ^The  law  is  correctly  stated  by  Lord  Brougham  in  his 
judgment  in  Cowaa-Jee  v.  ThompMon  {d),  viz.,  **  That  when 
goods  are  sold  in  London,  free  on  board,  the  cost  of  shipping 
them  falls  on  the  seller,  but  the  bnver  is  considered  as  the 
shipper.**]  Goolden  would  not  have  been  liable  if,  with  the 
authority  of  Browne  and  Co.,  he  had  refused  to  deliver  the 
bill  of  lading  to  Hare  and  Ca :  Brmd  v.  Hampihire  (e)» 
[mOei,  J.)  referred  to  fPUUanu  v.  Epereti(f).] 

Prideaux  {Butt  with  him),  for  the  plaintiflb  (May  18).— 
Goolden  was  the  broker  acting  for  both  parties.  [  WtUetj  J. 
— In  cases  where  the  broker  gets  a  commission  upon  sales, 
one  half  from  one  party  and  the  other  half  from  the  other, 
it  is  the  common  practice  for  all  subsequent  matters  relating 
to  the  sale  to  be  transacted  through  the  broker.  ErUy  J. — 
If  Goolden  was  the  agent  of  both  parties  the  appellant's 
case  is  not  aiguable.]  The  fifth  plea  was  not  proved ;  it 
states  that  the  *^  Sophie"  was  a  general  ship,  not  appointed 
or  in  any  way  denoted  by  die  defendants.  But  the  evi- 
dence is,  that  the  defenduits  requested  the  plaintifls  to 
send  part  of  the  oil  by  the  6rst  vessel,  and  that  the 
**  Sophie"  was  the  first  vessel     The  next  allegation  not 

(a)  9  Exch.  102.  (d)  5  Moo.  P.  C.  16iS.  179. 

(b)  4  Rob.  Adm  218.  («)    1  M.  &  W.  365. 
(e)  4  Rob.  Adm.  25                      (/)  14  East,  582. 

TOL.  iy.^N.  8.  H  B  H  EZCII. 
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1859.       proved  is,  that  **  before  ihe  indoreement  of  the  bill  of  hiding 
^T''^''^^      the  ship  was  lost."    The  plea  is  either  bad  or  a  denial  of 
«•  the  shipment  under  the  contract.     If  it  admits  a  shipment 

under  the  contract,  it  is  bad.  The  eflect  of  the  shipment  is 
to  transfer  not  only  the  property,  but  the  possession  of  the 
goods.  But  it  would  be  sufficient  to  entitle  the  plaintifis  to 
recover  if  the  property  in  the  goods  was  transferred  to  the 
defendants.  The  effect  of  the  contract  is,  that  the  defend- 
ants purchased  the  oil  free  on  board,  and  the  property  passed 
on  such  shipment,  though  payment  was  not  to  be  made 
until  the  delivery  of  the  bills  of  lading.  The  words  *'  fiee 
on  board**  mean  that  the  oil  was  to  be  put  on  board  at  the 
ezpence  of  the  consignors,  and  when  on  board  to  be  at 
the  risk  of  the  consignees.  In  CoiMU-Jee  ▼.  Thamp$on{a), 
goods  contracted  to  be  sold  and  delivered  *'  free  on  board, 
to  be  paid  for  by  cash  or  bills  at  the  option  of  the  pur- 
chasers, were  delivered  on  board,  and  receipts  taken  from 
the  mate  by  the  lighterman  employed  by  the  sellers,  who 
handed  the  same  over  to  them.  The  sellers  apprised  the 
purchasers  of  the  delivery ;  the  purchasers  elected  to  pay  by 
bills,  which  they  accepted.  The  sellers  retained  the  mate's 
receipts  for  the  goods,  but  the  master  signed  a  bill  of  lading 
in  the  purchasers'  names.  The  purchasers  became  insol* 
vent  while  the  bill  was  running.  It  was  held,  that  on  the 
delivery  of  the  goods  on  board  the  vessel,  they  were  no 
longer  in  transitu,  and  therefore  could  not  be  stopped 
by  the  sellere.  The  case  of  Turner  v.  The  Trustees  of 
the  Liverpool  Docks  {b)  is  distinguishable  from  the  pre- 
sent case,  because  there  the  vendors  retained  the  goods 

(a)    5   Moo.   P.  C.   165.    In  are   shipped  *to    arriTe*  which 

Couturier  y.  HoMiiej  6  H.  L.  678,  saves  the  yendee  from  all  risk 

it  was  said:— ** The  goods  are  till  they  are  safely  brought  to 

either  shipped  'free  on  board'  port.** 

when  they  are  thenceforward  at  (ft)  6  Exch.  543. 
the  risk  of  the  vendee,  or  they 
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under  their  own  control,  by  taking  bills  of  lading  making        1859. 
the   goods  deliverable  to   their  own  order,  and  indorsing      ^^^^^^"^^ 

them  to  their  own  airents.    The  distinction  between  the  two  9, 

Habb. 
classes  of  cases  is  pointed  out  by  Mr.  Blackburn  (a)  in  com- 
menting on  the  case  of  Fragano  v.  Long  {b).     [^Cramptany 
J*— That  case  is  a  strong  authority  in  favour  of  the  plain* 
tiflk]    Risk  is  a  test  of  property.     From  the  time  of  the 
shipment  the  goods  were  at  the  risk  of  the  consignees.   If 
the  goods  had  been  shipped  without  taking  a  bill  of  ladings 
it  must  be  admitted  that  the  property  would  have  passed  at 
the  time  of  the  shipment     Here  the  property  passed  at 
the  moment  when  the  goods  were  shipped  in  pursuance  of 
the  contract.     There  is  evidence  that  the  goods  were  so 
shipped,  and  the  jury  have  found  the  fact.     If  the  contract 
would  have  been  completely  fulfilled,  so  as  to  pass  the  pro- 
perty without  the  bill  of  lading,  the  taking  of  a  bill  of  lading, 
and  indorsing  it  to  the  defendants,  which  was  done  in 
furtherance  of  the  contract,  cannot  alter  the  position  of  the 
parties.     The  sending  of  the  bill  of  lading  so  indorsed  to 
Goolden  shewed  the  intent  of  the  plaintifis  to  perform  their 
agreement.     It  is  said  that  in  fVait  v.  Baker  (e)  the  words 
''free  on  board*"  were  in  the  contract     But  it  was  not 
shewn  to  have  been  the  intention  of  the  vendor  to  fulfil 
the  contract     [  WiOiaTM^  J. — It  is  sufficient  for  your  argu- 
ment that  the  Court  viewed  it  in  that  way.]     Here  the 
pluntifls  did  all  that  they  contracted  to  do.     [Oompton, 
J. — In  Turner  v.  The  TruUees  of  the  Liverpool  Docks  (<2) 
the  Court  seem  to  affirm  the  proposition,  that  if  a  vendor 
says,  **  I  will  send  goods  so  as  to  be  delivered  if  the  vendee 
pays  for  them,"  it  shews  that  he  is  shipping  to  himsel£ 
WilKanUy  J. — The  aifpiment  for  the  plaintiffi  may  be  nar- 

(a)  Blackbam  on  the  Contract         («)  2  Ezch.  1. 
of  Sale,  128.  (<Q  6  Exch.  543. 

(A)  4B.&C.  219. 

H  H  H   2 
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rowed  to  this — ^that  there  is  no  difference  whetber  the 
bill  of  lading  makes  the  goods  deliverable  to  the  vendore' 
order,  and  they  indorse  it  to  the  consignees,  or  whether  it 
makes  the  goods  deliverable  to  the  consignees.]  It  is 
said  that  the  plaintifls  might  have  struck  out  the  indorse- 
ment, and  Brind  v.  Hampshire  (a)  was  relied  upon.  Bat 
by  the  shipment^  in  performance  of  the  contract,  the  pro- 
perty passed,  and  it  could  not  afterwards  be  divested  by  any 
act  of  the  phuntifis.  In  The  Packet  da  Bilboa  (b)  the  goods 
were  sent  at  the  risk  of  the  shipper,  and  the  property  in 
them  had  not  passed  to  the  conngnee*  In  77ie  Aurora  (e) 
and  7%tf  Ja$ephine  (d)  there  was  nothing  to  take  the  pro- 
perty out  of  the  shippers;  the  shipments  were  not  under 
contracts. 

Raymond^  in  reply. — The  mere  fact  of  putting  goods  on 
board  a  ship  amounts  to  nothing.    In  order  to  ascertain 
its  effect,  the  contract  and  character  of  the  shipment  mast 
be  considered.     At  the  time  of  this  shipment  three  bills 
of  lading  {e)  were  taken,  making  the  goods  deliverable  to 
the  order  of  the  vendors  or  their  assigns.    The  takiiig  of 
such  bills  did  not  shew  an  intention  to  ship  the  goods 
to  the  defendants  in  pursuance  of  the  contract    I(  9&xit 
the  indorsement  of  one  bill  of  lading  and  before  it  was 
handed  to  the  defendants,  the  plainti£i  had  thought  it  con- 
venient to  alter  the  destination  of  the  shipment,  they  couU 
have  done  so^    Down  to  the  time  of  the  delivery  of  the 
bill  of  lading  the  plaintifls  could  have  enforced  a  claim  to 
the  oil  as  against  the  defendants.    [WUkM^i. — Suppose  I 
order  of  a  person  goods  to  be  shipped  *'  free  on  I^oard,** 
and  a  bill  of  lading  is  sent  by  post,  or  by  a  messenger,  and 

(a)  1  M.  &  W.  865.  (^  This  fsot  does  not  app^ 

(h)  2  Rob.  Adm.  13S.  in  the  report  of  the  case  in  tlie 

(e)  4  Rob.  Adm.  218.  Court  below. 
{d)  4  Rob.  Adm.  25. 
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before  it  reaches  its  destination  the  ship  is  lost    Erle^  J.        1959. 
—There  the  bill  of  hding  would  be  out  of  the  legal      ^^^ 
control  of  the  par^,  and  the  propertj  would  pass.]     Here  •• 

there  was  a  contract  for  a  bill  of  lading  which  the  defend* 
ants  were  to  hare.  The  shipment  did  not  pass  the  pro- 
perty, because  the  plainti£Si  did  an  act  which  retained  the 
property  in  themselves  at  the  instant  of  the  shipment  The 
expression  ^'finee  on  board"  means  only  that  the  vendor 
shall  pay  all  expenses  till  the  property  is  shipped.  It  is 
Said  that  the  bill  of  lading  may  be  dsregarded ;  but  if  there 
had  been  none,  and  the  plaintift  had  wished  to  retain  the 
property  in  themselves,  they  would  have  said  to  the  master, 
**  You  diall  carry  the  goods  fer  me.*'  That  is  in  fact  exactly 
what  they  have  now  done.  Merely  writing  the  defendant's 
name  on  the  billof  lading,  without  delivery,  was  no  indorse- 
dlent :  Manion  v.  Alien  (a).  Woxi  v.  Baker  {b)  shews  that 
the  defendants  could  not  have  maintained  trover  for  the  oil 
if  the  platntifiii  had  chosen  to  indoree  one  of  the  bills  of 
lading  to  some  cme  else. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

EaLfs,  J. — In  this  case  we  are  of  opinion  that  the  judg- 
ment of  the  Court  below  should  be  affirmed. 

The  contract  was  for  the  purchase  of  unascertained 
goods,  and  the  question  has  been,  when  the  property 
passed.  For  the  answer  the  contract  must  be  resorted  to ; 
and  under  that  we  think  the  property  passed  when  the 
goods  were  placed  **  free  on  board,"  in  performance  of  the 
contract. 

In  thb  class  of  cases  the  passing  of  the  property  may 
depend,  according  to  the  contract,  either  on  mutual  con- 

(a)  8  M.  &  W.  494.  (b)  2  Exch.  1. 
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1859.        sent  of  both  parties,  or  on  the  act  of  the  vendor  commttni- 
cated  to  the  purchaser,  or  on  the  act  of  the  vendor  alone. 

Here  it  passed  by  the  act  of  the  vendor  alone.  If  the 
bill  of  lading  had  made  the  goods  « to  be  delivered  to  the 
order  of  the  consignee,"  the  passing  of  the  property  would 
be  clear.  The  bill  of  lading  made  them  "  to  be  delivered 
to  the  order  of  the  consignor,"  and  he  indorsed  it  to  the 
order  of  the  consignee,  and  sent  it  to  his  agent  for  the 
consignee.  Thus  the  real  question  has  been  on  the  inten- 
tion with  which  the  bill  of  lading  was  taken  in  this  form: 
whether  the  conrignor  shipped  the  goods  in  performance 
of  his  contract  to  place  them  "  free  on  board  ;•*  or  for  the 
purpose  of  retMning  a  control  over  them  and  continuing 
to  be  owner,  contrary  to  the  contract,  as  in  the  case  of 
fFait  V.  Baker  (a),  and,  as  is  explained  in  Turner  v-  The 
Trustees  of  the  Liverpool  Docks  (i),  and  Van  Casteel  r. 
Booker  {c).  The  question  was  one  of  fiwt,  and  must  be  taken 
to  have  been  disposed  of  at  the  trial ;  the  only  question 
before  the  Court  below  or  before  us  being,  whether  the 
mode  of  taking  the  bill  of  lading  necessarily  prevented  the 
property  from  passing.  In  our  opinion  it  did  not,  under 
the  circumstances,  and  therefore  the  judgment  must  be 

affirmed. 

Judgment  affirmed. 

(fl)  2  Exch.  1.  (ft)  6  Exch.  543. 

(c)  2  Exch.  691. 
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IN  THE  EXCHEQUER  CHAMBER, 
{Error  from  the  Court  of  Exchequer.) 


Garton  and  Another  o.  Tbb  Bristol  and  Exeter        /km  22, 23. 

Railway  Company. 


Ti 


HIS  was  a  proceeding  in  error  on  the  jadgment  of  the  ^y  tha  6  Wm. 
Court  of  Exchequer  for  the  plaintiff  upon  a  special  case  aCompuj'wai 
stated  by  an  arbitrator  for  the  opinion  of  that  Court  (re-  forti^pnrpoM 
ported  (a),  ant^  p.  33).  ti^^ 

Bristol  to 
Exeter.    By 

Ktnfflake,  Serjt.  {Butt  and  Montague  Smith  with  him)  JJ^*^J^®* 
argued  for  the  defendants  (6). — The  first  question  is,  under  ^"s  Authorised 
what  act  of  parliament  are  the  Company  entitled  to  levy  reasonable 

charges  for  the 

tolly  whether  under  the  original  Act,  6  Wm.  4,  c.  xxxyi.,  or  eoiiTeyanoe 
under  the  Act  which  authorized  them  to  make  the  junction  aDdgocdfon 
and  branch  railways,  8  &  9  VicL  c.  civ.   The  176th  section  iStbeT^l^it 
of  the  6  Wm.  4,  c.  xxxvi.  regulates  the  tonnage  rates  to  be  u!^™^^^ 
taken  by  the  Company  for  goods  conveyed  on  their  railway.  ^^Jj^'**  * 
The  176th  section  empowers  the  Company  to  demand  cer-  ^!>« ^^f 

V  let*  C«  ClT*  f 

entitled  <*  An 
Act  to  amend  the  Acts  relating  to  the  Bristol  and  Exeter  Railway,  and  to  anthoriae  the  formation 
of  a  junction  railway  and  seTeral  branch  railways  connected  with  the  same,**  by  section  19  pro- 
Tidea  that  it  shoula  not  be  lawful  for  the  Company  to  charge  in  respect  of  certain  goods  oon- 
▼eyed  on  the  m'/way  more  than  certain  sums  therein  specified. — Held,  by  the  Court  of  £xchequet 
Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer),  that  the  words  the  railway  m  tht 
19th  section  of  the  8  &  9  Vict.  c.  cU.  applied  to  the  whole  line,  including  the  junction  and 
branch  railways,  and  not  to  the  junction  and  branch  railways  only. 

(a)  The  special  case  as  there  struck  out. 

printed    requires    the  following  (b)  June  22  &  23.  Before  Cock' 

corrections : — At  page  89,  line  1,  fttim,  C.  J.,  Wightman^  J.,  Erie,  J., 

^^  extra''  should  be  inserted  be-  Williams,  J, yCrompton^S,^  Crow- 

tween  ^  no**  and  **  risk  :**  at  page  der^  J.,  and  Byle9,  J. 
41,   line  13,    ''not''   should   be 
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1859.  tain  tolls  in  respect  of  passengen,  beasts,  cattle,  and  animals 
conveyed  in  carriages  upon  their  railway.  The  178th  sec- 
tion authorizes  the  Company  to  use  locomotiTC  engines, 
and  in  carriages  propelled  thereby,  to  convey  upon  their 
BjlikwatCo.  railway  passengers,  cattle,  and  other  animals,  goods,  &c. ; 
and  to  make  such  reasonable  chaiges  as  they  may  from  time 
to  time  determine  upon,  not  exceeding  3^d.  a  mile  indod- 
ing  the  toll  or  rate  thereinbefore  granted.  The  Company 
have  charged  certain  toll,  as  allowed  by  the  176th  section, 
and  a  small  additional  sum  for  locomotive  power.  Similar 
clauses  were  under  discussion  in  the  case  of  Parker  r.  The 
Great  fFesiem  RaOway  Company  {a).  Secticm  187  pro- 
vides that  the  rates  and  tolls  shall  be  charged  equally  and 
after  the  same  rate  per  ton  per  mile  throughout  the  whole 
of  the  railway  in  respect  of  the  same  description  of  articleSi 
Also  the  3  Vict,  c  xlvii.,  s.  29,  provides  that  the  chaiges 
for  the  carriage  of  any  passenger,  goods,  animals,  &c.,  or  for 
the  use  of  any  steam-power,  shall  be  charged  equally  to  all 
persons,  and  after  the  same  rate  per  mile,  or  per  ton 
per  mile,  in  respect  of  all  passengers,  and  of  all  goods, 
animals,  or  carriages  of  a  like  description,  and  conveyed 
or  propelled  by  a  like  carriage  or  engine,  passing  on  the 
same  portion  of  the  line  only,  and  under  the  same  cir- 
cumstances. There  is  no  other  enactment  with  respect 
to  tolls  until  the  8  &  9  Vict  c.  civ.,  the  provisions  of 
which  are  inconsistent  with  the  clauses  in  the  former  Acts. 
By  the  3rd  section  of  the  8  &  9  Vict  c.  civ.,  the  Company 
are  authorized  to  make  a  junction  railway  and  three  branch 
railways.  The  18th  section  limits  the  charge  for  the  con- 
veyance of  passengers.  The  19th  section  enacts,  **  That  it 
shall  not  be  lawful  for  the  Company  to  chaige,  in  respect  of 
the  several  articles,  matters,  and  things  hereinafter  men- 
tioned, conveyed  on  the  railway,  any  greater  sum,  indading 

(a)  11  C.  B.545. 
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Che  cbaiges  for  die  uae  of  carriages,  waggons  or  trucks,  and       1859. 
for  locomotiTe  power,  and  all  other  charges  incidental  to 
eoch  conTeyance,  &&»  than  the  seyeral  sums  hereinafter 
mentioned."    That  enactment  applies  only  to  the  junction 
and  branch  lines*    It  would  be  strange  if  by  the  8  &  9  Vict   BaiTwItI^o. 
c.  dv.,  which  was  passed  for  the  purpose  of  enabling  the 
Company  to  construct  a  junction  and  branch  railways,  the 
legislature,  without  reference  to  the  previous  tolls  and  with- 
out any  preamble,  should  have  intended  to  interfere  with  the 
tolls  over  the  whole  line  of  railway.     ICromptan,  J. — The 
title  of  the  8  &  9  Vict.  c.  civ.,  is  ^^An  Act  to  amend  the 
Acts  relating  to  the  Bristol  and  Exeter  Railway,  and  to 
authorize  the  formation  of  a  junction  railway,  and  several 
branch  railways  connected  with  the  same."]     The  sections 
from  the  3rd  to  the  20th  inclusive  have  reference  to  the 
junction  and  branch  railways.  The  term  *'  the  railway"  is  first 
used  in  the  6tb  section;  and  in  that  and  the  7th,  8th,  9tli, 
lOtb,  12th,  15th  and  16th  sections,  it  evidently  means  the 
junction  and  branch  railways.     Reading  the  19th  and  20th 
sections  in  connection  with  the  previous  sections,  the  same 
construction  ought  to  be  put  upon  them.     Whenever  the 
main  line  of  railway  is  meant  to  be  referred  to,  it  is  men- 
tioned in  express  terms,  as  in  the  46th,  48th  and  49th  sec- 
tions.    If  the  legislature  had  intended  to  alter  the  tolls  on 
the  main  line,  the  8  &  9  Vict  c.  civ.  would  have  contained 
provisions  similar  to  the  28th  and  29th  sections  of  the  3  VicL 
c.  xlviL   The  decision  of  the  Court  of  Exchequer  proceeded 
on  the  ground  that  there  was  an  ambiguity  in  the  language 
of  the  8  &  9  Vict.  c.  civ.,  which  the  Company  ought  to 
have  made  clear. 

The  second  question  is,  whether,  when  parcels  are  packed 
with  various  goods  of  a  different  description  so  as  to  cause 
any  extra  risk,  the  Company  is  entitled  to  make  an  addi- 
tional chai^  in  respect  of  that.     Noyv  the  setded  law  as  to 
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1859.       pecked  parcels  is  not  disputed ;  bat  it  is  submitted  that  ia 

*^^^^      some  cases  the  Compao j  are  wammted  in  making  an  addi- 

V.  tional  chai^ge,  for  instance,  if  a  parcel  is  so  packed  as  to 

ijiD         create  an  extra  risk.     Here  a  cask  of  spirits  was  packed  in 

>.  the  same  parcel  with  goods  which  might  have  been  damaged 

by  it  The  statute  authorises  the  Company  to  clasrafy  goods 

according  to  the  risk  of  carriage. 

CdUer,  for  the  plaintifik— The  first  question  is,  whetbefi 
by  the  8  &  9  Vict  c.  cIt.,  s.  19,  the  Bristol  and  Exeter 
Railway  Company  are  restricted  to  certain  chaiges  on  the 
main  line  as  well  as  on  th^  junction  and  branches.  It  would 
be  highly  inconvenient  that  the  Company  should  be  restricted 
to  certain  charges  for  passengers  and  goods  on  the  junction 
and  branch  lines;  but  that  their  charges  for  conveyance  on 
the  main  line  should  not  be  limited.  No  reason  or  ground 
of  convenience  for  making  such  a  distinction  has  been  sug- 
gested; and  the  presumption  is  that  it  was  not  contem- 
plated by  the  legislature.     By  the  6   Wm.   4,  c.  xxxvL, 

• 

ss.  175, 176,  the  Company  are  empowered  to  take  certain 
limited   tolls  for  goods  and  passengers  carried  on  tbeir 
railway  by  other  persons  using  the  railway  with  their  own 
carriages.    It  was  at  that  time  supposed  that  such  would  be 
the  mode  in  which  the  traffic  on  railways  would  be  chiefly 
carried  on.  It  is  believed  that  these  provisions  have  not  been 
repealed,  but  are  still  in  force  as  to  tolls  to  be  taken  under 
such  circumstances.  But  it  was  never  intended  that  railway 
Companies  should  be  at  liberty  to  make  arbitrary  charges 
for  the  use  of  their  line.     The  1  &  2  Vict  c.  xxvi.,  ''for 
making  several  branches  in  the  county  of  Somerset  from 
the    line  of   the   Bristol  and   Exeter  Railway,  and  for 
amending  the  Act  relating  to  such  railway,**  by  sect.  30 
enacted,  '*that  the  rates  or  tolls,  and  charges  to  be  made  for 
the  use  of  the  said  railway,  or  for  the  carriage  of  any  pa^ 
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sengersy  &c.,  or  for  the  use  of  any  steam-power  or  carriage  1859. 
to  be  supplied,  &a,  should  be  charged  equally  throughout  gabton 
the  whole  railway.^    [^Crompton,  J.— The  expression  "the  ». 

said  railway  **  seems  to  be  used  in  the  3rd  section  of  the  akd 

1  Vict  c.  xzvi.  as  including  the  branches, — the  words  are  iuilwat  Co. 
**  commencing  at  the  main  line  of  the  said  railway*^  The 
8  &  9  Vict  c.  civ.  is  "  An  Act  to  amend  the  Acts  relating 
to  the  Bristol  and  Exeter  Railway,"  and  not  merely  *^  to 
authorize  the  formation  of  a  junction  railway  and  several 
branch  railways  connected  therewith.**  It  recites  all  the 
previous  Acts  and  must  be  taken  as  embodying  the  6  Wm.  4, 
c.  xxxvi.  [Cromptonf  J. — The  only  clause  that  gives  power 
to  take  tolls  is  the  second,  and  that  is  done  by  making  the 
whole  one  railway  under  one  system.  The  18th  and  19th 
sections  merely  limits  the  power.] — He  was  then  stopped  by 
the  Court 

KbifflakCf  Serjt,  in  reply. — By  the  interpretation  clause 
of  the  Railways  Clauses  Consolidation  Act,  1845,  8  &  9 
Vict  c.  20,  8.  3,  which  Act  is  incorporated  with  the  8  &  9 
Vict  c.  dv.,  it  is  enacted  that  **  the  railway"  shall  mean  the 
railway  and  works  by  the  special  Act  authorized  to  be  con- 
structed. [Cromptojh  J. — There  are  many  clauses  which 
refer  to  "the  junction  railway,"  and  "branch  railways" 
authorized  to  be  made.  fVyhtman,  J. — The  8  &  9  Vict, 
c  civ.,  8.  20,  empowers  every  first  class  passenger  travelling 
upon  the  railway  to  take  with  him  his  ordinary  luggage  not 
exceeding  100  lbs.  in  weight  The  quantity  allowed  by  the 
6  Wm.  4,  c  xxxvL,  s.  180,  was  only  40  lbs.  It  would  be 
highly  inconvenient  to  construe  the  words  "  the  railway," 
in  the  20th  section,  as  applying  only  to  the  junction  and 
branch  railways.  In  the  46th  section  the  term  "  the  rail- 
way" is  used,  applying  to  part  of  the  main  line.     The  48th 
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1859.       section  legislates  with  respec^t  to  ''the  said  railway,  jancdoa 
'^;;;^     ndlway  «.d  bnmch  «ulw«yB.T 

9. 

AND  CocKB0aK»  C.  J.— We  are  all  of  opinion  that  the  judg- 

Railway  Co.  <nent  of  the  Court  of  Exchequer  most  be  aflSrmed.     We 
have  to  determine  whether  the  18th  and  19th  aectionsof 
8  ft  9  Vict  c.  civ.,  which  is  "  An  Act  to  amend  the  Acta 
delating  to  the  Bristol  and  Exeter  Railway,  and  to  authorixe 
tkie  formation  of  a  junction  ndlway  and  several  branch  rail- 
ways connected  with  the  same,**  are  applicable  generally  to 
the  whole  railway,  including  the  junction  and  branch  nul- 
Ways,  or  solely  to  such  junction  and  branch  railwaysb  There 
is  a  series  of  sections  leading  up  to  the  18th  in  which  "the 
railway"  is  spoken  of  in  the  singular  number;  and  it  is  said 
to  rfefer  only  to  the  particular  part  of  the  proposed  new  junc- 
tion and  branch  railways.  The  defendants  would  put  a  simi- 
lar limited  construction  on  the  18th  and  19th  sections.    Bat 
such  a  construction  would  lead  to  such  absurd  consequences 
that  we  cannot  safely  adopt  it     llie  defendants  must  say 
that  the  provisions  of  the  Act  apply  to  the  junction  and 
branch  railways.     We  should  then  have  to  construe  the 
term  "  the  railway  **  as  applying  to  three  or  four  railways. 
But  we  think  that  the  language  used  shews  that  the  legisla- 
ture contemplated  that  the  junction  and  branches  would 
form  one  undertaking  with  the  original  railway,  and  accord- 
ingly, after  passing  from  special  provisions  9pplicable  to  the 
junction  railway  or  one  or  other  of  the  branch  railways^ 
they  speak  of  the  whole  of  the  Bristol  and  Exeter  Railway, 
with  the  branches,  as  one  railway.     That  view  of  the  case 
is  fortified  when  we  look  to  what  had  been  the  previous 
legislation  on  the  same  subject    The  1  Vict  c.  xxvi.  is 
"An  Act  for  making  several  branches  in  the  county  af 
Somerset  from  the  line  of  the  Bristol  and  Exeter  Railway, 
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and  for  amendiog  the  Act  relating  to  such  railwajt**    In 

the  earlier  sections  of  that  Act,  where  it  relates  to  making 

the  branches,  the  Act  applies  to  the  branch  railways  and  »• 

gives  the  necessary  power  for  their  construction.    Then         •'^np 

conies  a  general  provision  in  respect  of  tolls  for  the  use  of  Railway  Co. 

the  '^said  railway"  (sect  30X  which  is  there  clearly  shewn 

by  the  context  to  apply  to  the  general  body  of  the  Bristol 

and  Exeter  Railway.    The  language  of  the  8  &  9  Vict 

c.  civ.  is  similar,  the  provisions  are  analogous^  and  ^e  titlef 

of  the  two  Acts  are  nearly  the  same.  The  Acts  are  not  only 

in  pari  materia,  but  were  passed  for  similar  purposes.    And 

the  former  Acts  aflTord  us  a  means  of  construing  that  now 

in  quesdon.     On  this  ground  the  judgment  of  the  Court 

below  must  be  a&med.    It  is  not  necessary  to  go  into  the 

other  question  which  was  discussed,  but  at  the  same  time 

looking  at  the  grounds  of  the  decision  in  the  Court  below* 

I  think  it  was  correct. 

WiQHT¥AN,  J.— I  agree  with  the  Lord  Chief  Justice  that 
the  word  ^<  the  railway,**  in  the  19th  section  of  the  8  &  9 
Vict,  c  civ.,  means  not  only  the  junction  and  branch  rail- 
ways, but  the  whole  system  of  lines  of  which  the  Bristol  an4 
Exeter  Railway  consists, — the  whole  in  fact  of  that  which  is 
referred  to  in  the  title  of  the  Act.  There  are  various  rea^ 
sons  for  this,  and  any  other  construction  would  lead  to  incon- 
venient and  absurd  consequences.  By  the  20th  section  of 
the  8  &  9  Vict.  c.  clv^  passengers  on  '*  the  railway**  are 
empowered  to  take  100  lbs.  weight  of  luggage,  whereas 
under  the  6  Wm.  4,  c.  xxxvi.  they  could  only  take  40  lbs. 
It  can  hardly  be  contended  that  a  passenger  starting  by  the 
branch  line  with  100  lbs.  of  luggage  must  either  leave, 
behind  him  or  pay  for  60  lbs.  of  it  when  he  comes  to  die 
main  line.     By  the  6  Wm.  4,  c.  xxxvl,  s.  177,  the  Com- 
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pany  were  empowered  to  make  sach  chaiges  as  they  shonld 
think  proper  for  providing  locomotive  power,  in  addition  to 
the  fixed  tolls  which  they  were  enabled  to  take  by  the 
175th  section.     The  8  &  9  Vict,  c  civ.,  s.  119,  tokes  away 
BjukwIt'co.   that  power  and  fixes  sums  to  be  taken  somewhat  larger  than 
those  in  6  Wm.  4,  c.  xxxvi.,  s.  175.  It  may  well  be,  that  the 
legislature  intended  to  fix  a  maximum  charge  for  the  whole 
line.     It  would  be  difficult  to  apply  the  limited  construc- 
tion of  the  expression  '*  the  railway,"  contended  for  by  the 
defendants,  to  the  clauses  preceding  the  18th,  because  in 
one  set  of  sections,  relating  to  one  branch,   provbion  is 
made  for  carrying  "the  railway"  over  the  river  Parrett; 
in  the  10th  section,  relating  to  another  branch,  for  carrying 
it  under  the  Grand  Western  CanaL     Therefore  the  term 
^'the  railway"  does  not  there  apply  to  the  junction  and 
branch  railways.     It  seems  therefore  in  these  sections  to 
relate  to  the  general  system  of  railways  as  forming  a  whole. 
This  view  is  confirmed  by  reference  to  the  1  Vict.  c.  xzvf., 
and  3  Vict.  c.  xlviL     In  the  former  of  these  Acts,  the  title 
of  which  is  similar  to  that  of  the  8  &  9  Vict.  c.  civ.,  the 
term  "the  railway"  is  used  in  the  singular;  and  in  the  30th 
section  of  that  Act  and  the  28th  section  of  the  3  Vict 
c.  xlvii.  it  is  clear  that  the  whole  railway  is  referred  to  by 
that  expression.     I  think,  therefore,  that  the  constructiou 
adopted  by  the  Court  of  Exchequer  is  correct 

Crompton,  J. — ^I  concur  in  thinking  that  the  legislature 
has  made  the  whole  undertaking  one  railroad.  The  ques- 
tion is,  whether  the  term  "  the  railway**  in  the  18th  and  19th 
sections  refers  to  the  general  line.  The  title  shews  that  the 
Act  is  not  an  Act  merely  to  enable  the  Company  to  make  a 
junction  and  branches,  but  to  amend  the  Acts  relating  to  the 
railway.     Therefore  the  construction  contended  for  by  the 
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plaintifls  is  within  the  title  of  the  Act.     The  2Dd  section        1869. 
enables  the  Company  to  take  tolls  on  the  branches  as  parts      V"'""^ 
of  the  general  railroad.     If  not.  there  is  no  clause  enabling  v. 

^        Bristol 

them  to  take  toll.  When  the  schedule  relating  to  the  sub-  akd 
scription  for  new  shares  is  looked  at,  it  appears  that  the  Railway  Co. 
legislature  have  designated  the  whole  line  with  the  branches 
and  junction  as  the  Bristol  and  Exeter  Railway.  I  think 
the  effect  is  to  make  it  one  railway.  It  was  argued  that  in 
the  earlier  sections  the  term  <<the  railway"  is  used  in  a  dif- 
ferent sense.  But  I  do  not  accede  to  that  argument  To 
make  out  their  case,  the  defendants  must  say  that  in  the 
19th  section  the  expression  means  three  branch  railways 
and  the  junction  railway.  But  the  term  'Hhe  railway"  is 
not  used  in  the  earlier  sections  in  the  sense  the  defendants 
seek  to  put  upon  it  in  the  18th  and  19th  sections.  Wher- 
ever  the  legislature  were  dealing  with  the  three  branch 
railways  and  the  junction  railway,  as  in  the  4th,  the  17th 
and  in  the  23rd  sections,  it  is  so  expressed.  The  inconveni- 
ences, pointed  out  by  my  brother  Wighbnan^  which  would 
result  if  the  construction  contended  for  by  the  defendants 
was  to  prevail,  are  extremely  great  I  see  nothing  unrea- 
sonable in  the  construction  contended  for  by  the  plaintiffs; 

on  the  contrary,  I  think  it  very  unlikely  that  the  Company 

• 

would  have  been  left  free  to  charge  as  they  might  please. 
Crowdbb,  J.,  concurred. 

Btles,  J. — I  agree  that  the  judgment  of  the  Court  of 
Exchequer  must  be  affirmed.  The  case  was  argued  as  if 
the  main  object  of  the  Act  was  to  enable  the  Company  to 
make  a  junction  and  branches.  But  the  title  may  be  looked 
at,  and  it  describes  the  Act  as  **  An  Act  to  amend  the  Acts 
relating  to  the  Bristol  and  Exeter  Railway."    The  pre- 
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1859.       amble  recites  that ''  it  ia  expedient  that  some  of  the  powen 
^"^^^      and  proraiona  of  the  said  Acts  should  be  amended  and 
V*  enlaiged."    That  CTidently  shews  that  the  main  object  of 

Avo         the  lepslatore  was  to  amend  and  enlarge  the  pow«8  and 
lUiLWAT  Co.  provisions  of  the  Acto  relating  to  the  Bristol  and  Elxeter 
Railway.    The  first  section  incorporates  the  Lands  Ckoses 
Act,  1845,  and  part  of  the  Railway  Clauses  Act,  1845, 
with  the  general  system  of  Acts  relating  to  the  Bristol  and 
Exeter  Railway.    The  whole  are  incorporated  together  and 
are  to  form  part  of  the  Act    The  Act  therefore  ia  an  Act 
relating  to  the  general  regulation  of  the  Bristol  and  Exeter 
Railway.   The  Lord  Chief  Justice  and  my  brother  Cramp- 
ton  haTC  referred  to  the  2nd  section  as  shewing  that  this 
Act  relates  to  the  whole  undertaking.    If  the  18th,  19th 
and  20th  sections  had  immediately  followed  the  2nd  sec^ 
tion  no  one  could  have  doubted  hot  that  the  term  '*tbe 
railway"  in  those  sections  referred  to  the  whole  railway. 
But  they  are  more  properly  mserted  after  the  17th  sectioii, 
because,  coming  after  the  series  of  sections  which  empower 
the  Company  to  make  these  additions  to  their  undertakiogi 
it  is  more  clear  than  it  otherwise  might  have  been  that  the 
provisions  are  intended  to  extend  to  the  junction  and 
branch  railways. 

Judgment  aflSrmed. 
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MEMORANDA. 

In  Trinity  Term  Lord  Chelmsford  resigned  the  Great 
Seal,  and  it  was  delivered  to  Lord  Campbell^  Jjord  Chief 
Justice  of  the  Court  of  Queen's  Bench. 

John  Hinde  Palmer^  of  Lincoln's  Inn,  Esquire ;  Archibald 
John  Stephens^  of  Gray's  Inn,  Esquire;  and  WiUiam  David 
Lewis,  of  Lincoln's  Inn,  Esquire,  were  appointed  Her 
Majesty's  Counsel 

In  Trinity  Vacation  The  Right  Honourable  Sir  Alexander 
Edmund  Cockbumy  Bart.,  Lord  Chief  Justice  of  the  Court 
of  Common  Pleas,  was  appointed  Lord  Chief  Justice  of  the 
Court  of  Queen's  Bench.  The  Honourable  Sir  William 
Erie,  Elnight,  one  of  the  Judges  of  the  Court  of  Queen's 
Bench,  was  appointed  Lord  Chief  Justice  of  the  Court  of 
Common  Picas.  Colin  Blackburn^  of  the  Inner  Temple, 
Esquire,  was  appointed  a  Judge  of  the  Court  of  Queen's 
Bench,  and  gave  rings  with  the  motto  **Promere  Jura,** 
He  afterwards  received  the  honour  of  knighthood. 

Sir  Fitzroy  Kelly  and  Sir  Hugh  McCalmont  Cairns ^ 
having  resigned  their  offices  of  Attorney  and  Solicitor 
General,  were  succeeded  by  Sir  Richard  BethelU  Knight, 
and  Sir  Henry  Singer  Keating,  Knight. 
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ACTION  (ON  THE  CASE)  FOE 
DECEIT. 

(1).  Dama^et^^Naturallff   reeulHng 

from. 

ft 

A  declaration  alleged  tbat  the 
plaintiff,  defendant  and  C.  bad  en- 
tered into  a  joint  speculation  in 
railway  sbares :  that  C.  had  advanced 
60001.;  2000/.  on  bis  own  behalf, 
2000/.  as  a  loan  to  the  plaintiff,  and 
2000/.  on  behalf  of  the  defendant : 
that  C.  was  desirous  of  retiring  from 
the  adventure,  and  the  defendant 
offered  to  take  upon  himself  the 
whole  of  the  adventure  and  debt  of 
6000/.,  provided  the  plaintiff  would 
consent  to  abandon  bis  share  to  the 
defendant,  and  C.  would  accept  the 
defendant  as  bis  debtor  in  the  place 
of  the  plaintiff  for  the  said  sum  of 
2000/. ;  that  the  plaintiff  did  aban- 
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don  his  share  of  the  adyenture  to 
the  defendant,  and  the  defendant 
agreed  to  take  upon  himself  the 
whole  adventure  and  become  debtor 
to  C.  for  the  whole  6000/.,  and  C, 
on  the  faith  and  in  the  belief  that 
such  an  arrangement  was  made,  con- 
sented to  accept  the  defendant  as 
such  debtor  in  the  place  of  the 
plaintiff.  Nevertheless,  the  defend- 
ant knowing  that  he  alone  was  ca- 
pable of  proving  that  the  plaintiff 
had  assented  to  the  said  arrauge- 
ment,  fraudulently,  falsely,  and  ma- 
liciously, and  before  the  Evidence 
Act,  14  &  16  Vict.  c.  99,  and  in 
order  to  induce  C.  to  believe  that 
the  said  joint  adventure  had  never 
been  put  an  end  to,  and  to  induce 
C.  to  sue  the  plaintiff  for  the  2000/., 
and  to  deter  the  plaintiff  from  call- 
ing the  defendant  as  a  witness,  and 
to  destroy  his  credit  as  a  witness,  if 
so  called,  wrote  and  sent  to  C.  a 
letter,  purporting  to  be  addressed 
to  the  plaintiff  but  directed  to  C, 
wherein  he  fraudulently  and  falsely 
pretended  to  expostulate  with  the 
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plaintiff,  and  asserted  that  the  plain- 
tiff had  positively  refused  to  concur 
in  the  said  arrangement.  By  means 
whereof  C.  was  induced  to  and  did 
believe  that  the  plaintiff  had  never 
agreed  to  retire  from  the  said  adven- 
ture, and,  acting  on  such  behalf,  C. 
brought  an  action  against  the  plain- 
tiff to  recover  the  20002. :  that  the 
said  action  was  referred  to  an  arbi- 
trator, upon  the  terms  that  neither 
tlie  plaintiff  nor  the  defendant  should 
be  examined;  and  C.  recovered 
against  the  plaintiff  2,4862.,  which 
he  was  compelled  to  pay. — Held, 
that  the  declaration  diHclosed  no 
cause  of  action,  since  it  did  not  ap- 
pear that  the  damage  to  the  plaintiff 
was  a  natural  result  of  the  wrongful 
act  of  the  defendant.  Collins  v. 
Cave,  225 

(2),  Against  Director  of  Company  for 
procuring  false  Representation  to 
he  made  as  to  value  of  Shares, 

By  the  rules  of  the  Stock  Ex- 
change Act  for  1853,  the  committee 
will  not  fix  a  settling  day  for  the 
shares  in  a  mining  Company,  or 
permit  the  same  to  be  inserted  in 
the  official  list,  unless  it  has  been 
represented  to  them  that  the  sub- 
scription list  is  full,  with  the  excep- 
tion of  such  shares  as  are  reserved 
for  special  purposes,  and  that  not 
less  than  two-thirds  of  the  scrip  have 
been  paid  upon.  The  defendant, 
one  of  the  directors  of  a  raining 
Company,  formed  to  consist  of 
100,000  shares  of  IZ.  each  fully  paid 
up,  having  in  conjunction  with  others 
falsely  and  fraudulently  caused  it  to 
be  represented  to  the  committee  of 
the  Stock  Exchange  that  41,711 
shares  had  been  allotted,  and  that 
40,911/.  was  in  the  hands  of  the 
Company's  bankers,  having  been 
paid  upon  the  scrip,  40,000  shares 
.  )eing  reserved  as  the  price  to  be 
paid  for  certain  land,  ana  19,000  for 


distribution  in  the  colony,  the  com- 
mittee caused  a  settling  day  to  l)e 
appointed  and  the  shares  to  be  quoted 
in  the  official  list.  The  plaintiff 
knowing  the  rule  of  the  Stock  Ex- 
change and,  from  seeing  the  shares- 
quoted,  believing  that  two-thirds  of 
the  scrip  had  been  paid  upon,  bougbt 
on  the  Stock  Exchange  from  third 

?er8ons  200  shares  in  that  belief. 
t  was  proved  that  no  more  than 
19,183  shares  were  allotted  and  only 
7000  were  ever  paid  upon,  and  tbat 
the  defendant  knew  this  at  the  time 
of  the  representation  to  the  Stock 
Exchange.  The  shares  turned  ont 
to  be  valueless.— ffipW,  that  an  ac- 
tion was  maintainable  by  the  plain- 
tiff against  the  defendant  for  the 
false  and  fraudulent  representation 
made  by  him.     Bedford  v.  Bagshatc, 

5SS 

ACTION  (ON  THE  CASE)  FOB 
IfEGLIGENCE. 

See  Highway. 

Railway  asd  Cakal  Teaftic 
Act. 

(1).  Svidenee, 
(a),  B.  took  a  ticket  from  Working- 
ton to  Carlisle  from  the  Whitehaven 
Junction  Railway  Company.  1^ 
order  to  arrive  at  the  platform  at 
the  station  at  Maryport  the  trains 
pass  over  the  line  ot  the  Maiyport 
and  Carlisle  Railway.  On  that  line 
is  a  self-acting  switch  used  for  shunt- 
ing carriages  into  a  siding.  The 
switch  and  siding  were  the  property 
of  the  Maryport  and  Carlisle  B»ii' 
way  Company,  but  used  exclusively 
by  the  Whitehaven  Junction  Bai^- 
way  Company.  The  switch  is  about 
four  yards  from  a  gate  which  is  on 
the  line  of  the  Whitehaven  Junction 
Kailway  Company,  a  servant  of 
which  Company  was  in  the  habifc  of 
occasionally  looking  over  the  gate  to 
see  that  tne  switch  was  in  proper 
order.       It    was    proved    that   ^ 
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AGREEMENT. 
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switches  are  liable  to  get  out  of 
order.  A  train  of  the  Whitehaven 
Junction  Bailway  coming  slowly  up 
to  the  station,  in  consequence  of  the 
points  being  turned  the  wrong  way, 
ran  into  the  siding  and  came  in  col- 
lision with  some  coal  trucks,  whereby 
B.  was  killed.  The  Judge  left  it  to 
the  jury  to  say  whether  there  was 
negligence  on  the  part  of  the  White- 
haven Junction  Railway  Company. 
The  jury  found  that  there  was. — 
Held,  that  the  question  was  properly 
left  to  the  jury ;  that  there  was  evi- 
dence of  such  negligence.,  and  that, 
upon  such  finding,  the  Whitehaven 
Junction  Railway  Company  were 
liable,  under  the  9  <&  10  Vict.  c.  93, 
to  an  action  by  the  personal  repre- 
sentative of  B.  Jane  JBirkett,  Exe^ 
cutrix  of  John  Birkett,  deceasedy  v. 
JTie  Whitehaven  Junction  Bailway 
Chmpanify  730 

(5). The  defendants, a  railway  Com- 
pany, had  on  their  platform,  stand- 
ing against  a  pillar  which  passengers 
passed  in  going  to  and  coming  from 
the  trains,  a  portable  weighing  ma- 
chine, which  was  used  for  weighing 
passengers'  lug^ge,  and  the  foot  of 
which  prqiected    about    six  inches 
above  the  level  of  the  platform.     It 
was  unfenced  and  had  stood  in  the 
same  position,  without  any  accident 
having  occurred  to  persons  passing 
it,  for  about  ^\Q  years.     The  plaintiff 
being  at  the  station  on  Christmas 
day  inquiring  for  a  parcel,  was  driven 
by  the  crowd  against  the  machine, 
caught  his  foot  in  it  and  fell  over  it. — 
Heldy  that  there  was  no  evidence  of 
negligence  to  go  to  the  iury  on  the 
part  of  the  Company,  tbe  machine 
Deing  in  a  situation  in  which  it  might 
have  been  seen,  and  the  accident  not 
being  shewn  to  be  one  which  could 
have    been  reasonably  anticipated. 
Common   v.   The  Eastern    Counties 
Bailway  Companif,  781 


ACTION      (ON      THE     CASE) 
AGAINST  SHERIFF. 

By  Owner  for  selling  Goods  let  to 
execution  Debtor — Pleading — Da- 
mages, 

First  count :  that  plaintiff  was  the 
owner  of  goods  which  had  been  let 
to  hire  to  one  T.  for  a  term,  and 
that  the  defendant  sold  the  goods 
and  dispersed  them  so  as  to  prevent 
the  same  being  followed  or  found, 
whereby  plaintiff  was  injured  in  her 
reversionary  estate. 

Second  count :  similar  to  the  first, 
except  that  it  alleged  that  the  goods 
were  let  to  T.  "  to  be  used  in  a  cer- 
tain house  and  not  otherwise  or  else- 
where :  ^that  T.  had  the  use  of  the 
goods,  subject  to  the  expiration  of 
the  term  and  subject  to  the  deter- 
mination of  the  term,  bv  the  viola- 
tion of  the  terms  thereof." 

Pleas:  that  the  defendant  seized 
and  took  and  sold  the  goods,  not  in 
market  overt,  but  as  sherifi*  under  a 
writ  of  fi.  fn.  against  T.,  and  that  the 
plaintiff  had  not  sustained  and  would 
not  sustain  any  damage  by  reason  of 
the  premises  — Held,  that  as  the 
damages  sustained  by  the  plaintiff 
were  the  foundation  of  the  action, 
the  pleas  were  an  answer  to  the 
action.  Dame  Harriet  Lucy  Tancred 
V.  Allgood,  438 

ADMINISTRATION  BOND. 
See  BoKD. 

AGREEMENT. 

Assignment  of  Debt — Consideration. 

The  defendant  being  indebted  to 
C.  in  a  sum  of  1132.  18«.,  and  C. 
being  indebted  to  the  plaintiff  on 
two  Dills  of  exchange  for  60/.  and 
53/.   ISs.y  one  of  which  was    dis* 
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AMENDMENT. 


honoured  and  the  other  about  to 
become  due,  the  pbuntiff  lequiriug 
lome  aecuritj  proposed  to  G.  that 
the  defendant  should  guarantee  the 
payment  of  the  bills,  when  G.  signed 
the  foUowiog  document : — "^  I  hereby 
agree  to  authorize  B.  (the  defendant) 
to  paj  L.  (the  nlaintiff)  or  his  order 
the  sum  of  II81. 18«.,  the  amount  of 
two  acceptances,  towards  my  account 
for  building  the  cottars  at  W.  B. 
to  debit  my  account  with  the  above 
money :  also  L.'s  receipt  to  B.  I 
acknowledge  shall bebinding  between 
myself  and  B.  in  the  contract."  At 
the  foot  of  this  document  the  de- 
fendant wrote  **  acknowledged,"  with 
his  signature. — Held,  that  the  plain- 
tiff could  maintain  no  action  against 
the  defendant  to  recover  the  money, 
since  the  document  was  merely  an 
assignment  of  a  chose  in  action,  and 
there  was  no  consideration  for  a 
promise  to  pay,  inasmuch  as  the  debt 
due  from  G.  to  the  plaintiff  was  not 
extinguished.  Liverndge  v.  Broad- 
bent,  608 

AMENDMENT. 

OfFleading. 

A  declaration  alleged  that  the  de- 
fendant, by  falsely  representing  that 
he  was  paying  70/.  a  month  for  stock 
consumeo,  and  was  taking  100/. 
a  month  as  receipts  from  his  busi- 
ness as  a  publican,  induced  the 
plaintiff  to  purchase  the  business. 
At  the  trial  it  appeared  that  the  pay- 
ments and  receipts  were  as  allea;ed, 
but  the  business  was  chiefly  out  door 
business,  and  that  the  representation 
was  that  it  was  done  over  the  counter. 
The  Judge  amended  the  declaration 
by  inserting  the  words,  "and  that 
toe  business  was  a  bar  business 
carried  on  at  home  and  chiefly  over 
the  counter,  and  not  a  business  done 
elsewhere  or  out  of  the  house." — 
Meld,  that  the  Judge  had  power  to 


APPRENTICE. 

make  the  amendment  under  tiis 
222nd  flection  of  the  Common  law 
Procedure  Act,  1B52.  JBo2ef  v.  2>«m, 

484 

APPEAL. 

(1).  In  Interpleader, 

See  GoxMOK  Law  Pboobhitbi  Act, 
1864,  axcT.  84. 

(2).  Brom  County  Cburi. 
See  GoruTT  Coubt,  (2). 

(1).  Conviction  hf  Justieee,  20  &  21 
Vict.  c.  43. 

(1).  An  appeal  lies  under  tbe 
20  A  21  Vict.  c.  43,  when  the  jus- 
tices have  dismissed  the  information 
or  complaint.  Davye^  App.^  Douglet, 
Beep.,  180 

Fraetiee. 

(2).  On  appeal  under  the  20  &  21 
Vict.  c.  48,  the  respondent  is  entitled 
to  begin.  The  Blackpool  Local 
Board  tf  Health  v.  Bennett,       127 

APPRENTICE. 

Indenture  of  Apprentieegkip^-  Cbo^- 
nanU  in — What  are  Independeet, 

To  an  action  on  an  indenture  of 
apprenticeship  for  a  breach  ci  coj^ 
nant  by  the  master  in  not  instructang 
the  apprentice  and  providing  ^om 
with  K>od  and  lodging,  the  defendant 
pleaded  that  the  apprentice  con* 
ducted  himself  in  so  dishonest  a 
manner  in  the  defendant's  busineeS} 
and  defrauded  and  robbed  the  dc" 
fendant,  so  that  it  became  unsafe  iot 
the  defendant  to  continue  him  in  bis 
service,  whereupon  the  defendant 
dismissed  him. — Held,  on  demurrer, 
that  the  covenants  in  the  indentors 
were  independent  covenants,  aod 
consequently  the  plea  was  b^* 
Fhil^  and  Others  v.  (Offt,       168 


ABEEST. 


BANKRUPTCY.         847 


AEBITBATION. 

FrwUofor  Seference  of  Di9piite$  to 
—  When  PleadMe  in  bar  qf 
Action, 

To  an  action  for  a  breach  of  cove- 
nant contained  in  an  indenture  of 
lease,  the  defendant  pleaded  that  it 
was  agreed  b^  and  between  the  par- 
ties to  the  indenture,  that  if  any 
difference,  variance,  controversy, 
doubt,  or  question  should  arise  be- 
tween the  parties,  touching  or  con- 
cerning any  covenant,  clause,  proviso, 
matter  or  thing  in  the  said  indenture 
contained,  then  all  and  every  such 
matter  in  difference  should  be  dis- 
cussed, resolved  and  finally  ended  by 
arbitrators  chosen  as  therein  pro- 
vided :  that  the  parties  to  the  said 
indenture  should  not  prosecute  any 
suit,  or  seek  any  remedv  either  in 
law  or  equity  for  relief  in  the  pre- 
mises witnout  first  submitting  to 
such  arbitration  and  reference. — 
Averments :  that  the  plaintiff's 
claim,  and  the  defendant's  defence 
thereto,  was  a  matter  in  difference 
which  arose  touching  and  concerning 
the  covenants  in  the  said  indenture, 
and  that  the  defendant  was  ready 
and  willing  to  submit  the  same  to 
arbitration,  and  had  done  all  things 
necessary  to  entitle  him  to  have  the 
same  submitted: — Held,  that  the 
plea  was  bad,  since  the  covenant  was 
an  absolute  agreement  to  oust  the 
superior  Courts  of  their  jurisdiction, 
and  therefore  void.  Morton  v.  WU- 
liam  Sayer,  Executor  of  the  last  Will 
and  Tuiament  of  Edward  Sayer,  643 

ABEEST. 
For  Debt  under  201. 

After  judgment  had  been  reco- 
vered for  a  debt  exceeding  20Z.,  the 
defendant  paid  certain  instalments 
to  the  plaintiff,  which  reduced  the 
amount  due  under  the  judgment  to 
18/.  18«.—JJ<?^  that,  notwithstand- 


ing the  7  &  8  Vict.  c.  96,  s.  57,  the 

defendant  mieht  be  taken  in  ezecu- 
tion  to  satisfy  such  sum.  Holhert 
V.  Starkey,  125 

See  TassPAJBS,  (2). 

ASSAULT  AND  BATTEET. 
See  Tbespass,  (1). 

ATTOBNBY. 
See  Iktawt. 

(1).  Sow  far  bound  by  Statement  tif 
Facte  in  an  Order  consented  to  by 
his  London  Agent, 

See  Shebitf,  (1). 

(2).  Delivery    of  Bill   to  Fromoter 
of  Joint  Stock  Company. 

In  an  action  on  an  attorney's  bill 
against  three  defendants,  w1k>  were 
promoters  of  a  Joint  Stock  Company, 
it  appeared  that  the  plaintiff  sent  to 
one  of  them  in  a  letter  a  bill  headed 
"  To  the  promoters  of  the  L.  Com- 
pany."— beld  a  sufficient  delivery 
of  the  bill  within  the  6  &  7  Vict, 
c.  73,  s.  37.  Mont  v.  Smith  and 
Others,  824 

BANKBUPTCT. 

(1).  Act  of '— Assignment  of  all  Tra^ 
der'sFroperty  in  pursuance  of  prior 
parol  Agreement. 

A  trader  beins  indebted  to  various 
persons  procured  from  A.  an  advance 
of  200/.,  for  which  he  verbally  agreed 
to  give  a  bill  of  sale  of  all  his  pro- 
pei^  if  called  upon  to  do  so.  On 
receiving  the  money  he  gave  to  A.  a 
promissory  note  for  20ol.,  a  memo- 
randum of  agreement  to  assign  some 
Eroperty  expectant  on  the  oeath  of 
is  wife's  lather,  together  with  a 
policy  of  insurance,  and  also  another 
memorandum  of  agreement  to  pay 
10/.  yearly  as  bonus.  At  a  later 
period,  on  being  requested,  he  exe- 
cuted a  bill  of  B^e  of  all  his  property 
to  K,-- Held:  First,  that  such  biU 
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of  Bale  haying  been  executed  in  pur- 
suance of  the  original  agreement  was 
not  an  act  of  bankruptcy. — Secondly, 
that  evidence  of  the  original  Terbal 
agreement  was  admissible,  inasmuch  | 
as  the  subsequent  written  agreement 
did  not  contain  and  was  not  intended 
to  contain  the  whole  agreement  be- 
tween the  parties.  Harru  and 
Others,  AMsigneeM  ofForman,  a  Bank- 
rupi,  T.  Bickettj  617 

(2).  Reputed  Ownership, 

'  A  trader  executed  a  bill  of  sale  of 
his  stock  in  trade  and  all  his  other 
effects  to  the  defendant,  an  auc- 
tioneer. On  the  17th  of  Juue,  in 
pursuance  of  an  arrangement  be- 
tween the  parties,  the  defendant 
came  on  the  premises  of  the  trader 
and  attempted  to  sell  the  goods,  but 
there  were  no  buyers  and  nothing; 
was  sold.  The  defendant  then  len 
the  premises,  and  the  trader  re- 
mained there  and  continued  to  carry 
on  business  till  the  22nd,  when  he 
committed  an  act  of  bankruptcy. 
The  sale  had  been  advertized,  but  it 
did  not  appear  that  the  goods  were 
advertized  to  be  sold  as  the  goods  of 
the  defendant. — Held,  that  notwith- 
standing the  attempted  sale  the 
goods  were  in  the  possession  of  the 
bankrupt  as  reputed  owner  with  the 
consent  of  the  true  owner  at  the 
time  of  the  bankruptcy,  and  there- 
fore passed  to  his  assignees.  Bey^ 
nolds  and  Others,  Assi^ees  qf  Bate, 
a  Bankrupt,  v.  JIM,  519 

(8).  Bankrupt  Law  Consolidation 
Act,  1849,  s.  US—'' Liability  to 
pay  Money  upon  a  contingency  *' — 
*'  Debt  payable  on  a  contingency,^^ 
s,  177. 

By  deed  of  separation  between 
the  defendant  and  his  wife,  the  de- 
fendant covenanted  with  the  plain- 
tiff, that  he  would  every  year  during 
the  joint  lives  of  himself  and  his 


wife  pay  to  the  plaintiff,  as  a  trustee 
for  her,  to  her  separate  use,  such 
sum  as  together  with  the  dividends ' 
and  interest  or  other  income  to  arise 
from  948/.  6«.  4d.  Bank  3  per  cent. 
Annuities,  or  from  other  funds  set- 
tled or  which  might  be  settled  to 
her  separate  use  and  which  might 
be  received  by  her,  would  make  one 
clear  annuity  or  yearly  sum  of  200/., 
such  annuity  to  commence  from  the 
11th  January,  1854,  and  to  be  paid 
by  four  even  and  equal  quarterly 
payments :  Provided,  that  if  the  de- 
fendant and  his  wife  should  at  any 
time  hereafter  cohabit  as  man  and 
wife,  that  then  and  from  thence- 
forth the  said  annuity  should  cease. 
On  the  29th  September,  1854,  and 
while  the  defendant  and  his  wife 
continued  to  live  separate,  the  de- 
fendant became  bankrupt. — Held, 
that  the  annual  sum,  so  covenanted 
to  be  paid  by  the  defendant  for  the 
separate  use  of  his  wife,  was  not  an 
"  annuity"  within  the  175th  section 
of  the  Bankrupt  Law  Consolidation 
Act,  1849,  nor  a  "debt  payable  upon 
a  contingency"  within  tne  177th  sec- 
tion, or  a  "liability  to  pay  money 
upon  a  contingency"  within  the 
178th  section;  and  consequently  the 
certificate  was  no  bar  to  an  action 
for  the  recovery  of  a  Quarterly  pay- 
ment which  became  due  after  the 
bankruptcy.     Parker  v.  Ince,       53 

(4).    Bankrupt  Law  Ooneolidatum 
Act,  1849,  #.  2U'-Protection"tiU 
further  Order** 

On  the  16th  of  July,  1848,  the 
defendants,  who  were  traders,  filed 
in  the  Court  of  Bankruptcy  a  peti- 
tion for  arrangement,  praying  that 
their  persons  and  property  mi^ht  be 
protected  from  all  process  until  fur- 
ther order.  On  the  same  da^  a 
Commissioner  made  an  order  which, 
after  reciting  the  petition  and  praver 
for  protection   until  further  order, 
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proceeded— "I  hereby  graut  such 
protection,  and  order  that  the  per- 
sons  and  property  of  the  petitioners 
be  protected  from  process  until  the 
29th  of  July  next,''  and  the  Com- 
missioners  also  thereby  appointed  a 
meeting  on  the  29th  July  at  twelve 
o'clock  at  noon,  for  the  creditors  to 
assent  to  or  dissent  from  the  pro- 
posed arrangement.  About  eleven 
o'clock  in  the  forenoon  of  the  29th 
July,  the  plaintiffs  took  in  execution 
the  defendants'  goods  under  a  writ 
of  ^,  fa.  On  the  3rd  of  August  the 
defendants  were  adjudicated  bank- 
rupts. 

Held:  First,  that  the  order  was 
valid  within  the  211th  section  of  the 
bankrupt  Law  Consolidation  Act, 
1849,  which  enables  the  Court  to 
grant  protection  "  until  further 
wdevy'  and  to  renew  the  same  from 
time  to  time. 

Secondly,  that  the  protection  ex- 
tended to  the  whole  of  the  29th 
July. 

Thirdly,  that  the  order  being  valid 
the  assignees  under  the  bankruptcy 
were  entitled  to  the  proceeds  of  the 
execution.  Bellhouse  and  Another 
T.  Mellor  and  Another.  JProudman 
and  Another  v.  Mellor  and  Another, 

116 

(5).  Bankrupt  Law  Comolidation 
Act,  J849,  #.  224— Dwrf  of  Ar- 
rangement, 

A  deed  of  arrangement  under  the 
224th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  which  pro- 
vides for  the  distribution  of  the 
debtor's  estate  in  the  same  manner 
**as  tf  he  had  become  bankrupt''  on 
a  certain  day,  is  void :  since  a  deed 
of  arrangement  must  provide  for  the 
distribution  oiall  the  debtor's  estate, 
but  a  bankrupt  is  entitled  to  retain 
certain  excepted  articles :  Per  Mar- 
tin, B.,  Watson,  B.,  and  Channell,  B.: 
Folloek,  C.  B.,  dissentiente.  Snodin 
V.  Boyce,  391 


BILL  OF  EXCHANGE. 

Notice  of  Dishonour, 

The  holder  of  a  bill  of  exchange, 
on  the  day  after  it  became  due, 
called  at  the  office  of  J.,  the  drawer, 
and  on  being  told  that  he  was  en- 
gaged, wrote  on  a  scrap  of  paper  and 
sent  in  to  him  the  following  notice : 
— "  B.'s  acceptance  to  J.,  600/.,  due 
12th  January,  is  unpaid:  payment 
to  B.  Sl  Co.  is  requested  before  four 
o'clock." — JEEeld,  in  the  Exchequer 
Chamber  (affirming  the  judgment  of 
the  Court  of  Exchequer),  that  the 
notice  was  sufficient.  Paul,  Public 
Officer  of  Stuckey'e  Somereetshire 
Banking  Oompany,  v.  Joel,  355 

BOND  TO  ORDINAET. 

20   Sf   21    Vict.    c.  77;     22    Vict. 

c.  95. 

An  administration  bond  given  to 
the  ordinary  before  the  20  <&  21 
Vict.  c.  77  came  into  operation,  is  not 
assignable,  under  the  83rd  section  of 
that  Act,  so  as  to  entitle  the  assig- 
nee to  sue  upon  it  in  his  own  name ; 
and  the  21  &,  22  Vict.  c.  95,  s.  15, 
has  not  a  retrospective  effect,  so  as 
to  enable  the  assignee  to  maintain 
an  action  commenced  by  him  in  his 
own  name  before  that  Act  passed. 
Young  v.  Hughes,  76 

BUILDING  SOCIETIES. 

Mortgage — Bight  to  Bedeem — Lia- 
bility to  pay  Mubeequent  Subscrip- 
tions. 

In  September,  1845,  a  Benefit 
Building  Society  was  established 
under  the  6  <&  7  Wm.  4,  c.  32.  By 
the  Bules  of  the  Society  a  subscrip- 
tion of  \0s.  a  share  per  month  was 
payable  from  September,  1845,  until 
the  objects  of  the  Society  were  fully 
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aocompliflhed.  One  of  those  objects 
was  tbe  formation  of  a  fund  from 
which  money  might  be  adranoed  to 
the  shareholders  to  enable  them  to 
puivhase  freehold  or  leasehold  pro- 
perty ;  and  the  j  were  declared  to  be 
entitled  to  receive  the  sums  men- 
tioned in  certain  tables.  One  of 
these  tables  stated  the  amount  which 
a  shareholder  was  entitled  to  receiye 
on  each  share  for  thirteen  years,  vis. 
G(M.  during  the  first  year,  120/.  at 
the  end  of  the  thirteenth  year,  and 
sums  varying  between  them  in  the 
intermediate  years.  The  rules  also 
declared  that  the  advance  should  be 
secured  by  a  mortgage,  and  that  if 
any  shareholder  shoi^d  be  desirous 
of  satisfying  the  security  he  should 
be  at  liberty  to  do  so,  "  by  paying 
the  subscription  that  would  have 
become  due  on  the  shares  advanced, 
vptotke  end  of  the  thirteefUhyear  :'* 
abo,  that  when  the  sum  of  I20Z.  for 
each  unadvanced  share,  with  all  the 
expenses  and  liabilities  of  the  Com- 
pany, should  be  fully  realised,  the 
Society  should  terminate.  In  June, 
1851,  the  defendant,  who  was  the 
owner  of  four  shares,  received  an 
advance  of  2802.,  and  executed  a 
mortgage  deed  in  which  he  cove-, 
nant^  to  pay  the  subscriptions  and 
interest  payable  on  his  shares  ac- 
cording to  the  rules  of  the  Society. 
By  the  6  A  7  Wm.  4,  c.  82,  s.  5,  an 
indorsement  on  the  mortgage  of  the 
monies  thereby  secured  vacates  the 
same. 

The  Society  sustained  losses,  and 
at  the  end  of  the  thirteenth  year 
there  was  not  sufficient  funds  to  pay 
the  unadvanced  shareholders  1201.  a 
share. 

Held:  First,  that  the  defendant 
was  entitled  to  redeem  his  property 
in  JiUy  1858  (the  thirteen  yean  not 
terminating  until  the  following  Sep- 
tember) ;  but  that,  notwithstuiding 
such  redemption,  his  liability  to  the 
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CAPIAS. 

payment  of  the  monthly  subscrip- 
tions continued  so  long  as  there  was 
not  realised  120/.  per  share  for  the 
unadTanced  shares. 

Secondly,  that  the  covenant  in  tbe 
mortgage  deed  extended  to  the  pay- 
ment of  the  subscriptions  snbseouent 
to  the  thirteen  years,  and  might  be 
sued  upon  although  the  security  wae 
vacatecL  Farmer  and  Otkere  t. 
amith,  196 

CANAL  COMPANY, 

(1.)  The  Monmouthshire  Canal  Cowh' 
pany — Iti^ht    to  land    Ooode   on 
Towing  Path  of. 

A  Canal  Act,  82  Geo,  8,  c  102, 
empowered  the  lord  of  any  manor, 
^.,  and  the  owner  of  any  lands 
through  which  the  canal  should  be 
made,  to  erect  and  use  any  wharfr, 
quays,  landing  places  or  warehouses 
in  or  upon  their  respective  lands  ad- 
joining or  near  to  the  said  canal,  and 
to  land  any  goods  or  other  things 
upon  such  wharf,  &c,,  or  upon  the 
banks  lying  between  the  same  and 
the  caiwl;  and  also  to  make  con* 
venient  places  for  boats  to  lie  and 
turn  in,  so  that  the  making  or  using 
the  same  respectively  do.  not  obstruct 
or  prejudice  the  navigation  of  the 
canal  or  any  towing  paths  or  sides 
thereof. — JSeH  that  an  owner  of 
land  adjoining  the  towing  path  had 
a  right  to  erect  a  wharf  on  his  own 
soil,  and  to  land  goods  on  the  towing 

Eath  and  convey  them  across  it  to 
is  own  wharf.  The  Monmouihehire 
Canal  and  BaUway  Company  v.  Jamee 
Hill  and  W.  F.  BaH,  421 

(2.)  Bight  of  to  Uee  Water  for  Fur- 
poeee  other  than  the  Canal, 

See  Public  Cokpaht.. 

CAPIAS. 
See  Abrsst. 


CHIRTEE-PAETT. 

CABEIEB. 

Act. 
(1.)  Packed  Parcel*. 

See  "Railway  CoHPAirT,  (4). 


(2).  Liability  of^  when  Agent  far  an* 
other  Carrier  with  whom  Contract 
im  made. 

See  'Railway  Company,  (2). 

(3).  Bailway  Company^  LidbUity  qfy 
for  defect  of  JUne  on  which  their 
Traine  run. 

See   Action   (ok  thb  case)  tob 
Neglioekce,  (1). 

CHAEITABLE  USE. 
8ee  MoBTiCAiK. 

CHABTEBrPAETT. 

Construction  of—IAenfor  "Freight — 
Bighte  of  Indoreee  qf  Bill  of  JLa- 
ding. 

By  a  charter-pariy,  made  between 
the  defendant  and  H.,  a  ship  was 
charteied  to  proceed  to  Madraa  and 
load  a  cargo  there  from  the  agents 
of  H.y  and  being  so  loaded  proceed 
to  London  and  deliyer  the  same  on 
being  paid  freight  at  3/.  15e.  a  ton, 
&c. ;  ''the  captain  to  sign  bills  of 
lading  for  his  cargo  for  anj  rate  of 
freight  required,  without  prejudice 
to  this  charter-party."  C.  S.,  who 
acted  as  agent  of  H.  at  Madras  in 
respect  of  the  charter-party,  by  his 
directions  purchased  sugars  and  load- 
ed them  on  board.  The  captain,  at 
the  request  of  G.  S.,  signed  a  bill 
of  lading,  deUyerable  to  the  order  of 
G.  S.  at  11.  per  ton  freight.  H. 
stopped  payment  and  neyer  paid  for 
the  sugar.  The  sugar  haying  arriyed 
in  London. — Held,  that  G.  S.,  or  the 
parties  in  London  who  represented 
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him,  were  entitled  to  the  si^r  on 
payment  of  the  bill  of  lading  freight. 
m'oncis  Shand  and  A.  Shand  y.  Wil- 
liam  Sanderson^  381 

COMMISSIONEES   OP   NAVI- 
GATION. 

Action  Againet. 

See  Damages. 

COMMON  LAW  PBOCEDUEB 
ACT,  1862. 

(1).  Sect.  IS.— Writ  for  Sertfiee  out 
qf  Jurisdiction — Setting  Aside. 

A  writ,  issued  in  pursuance  of  the 
18th  section  of  the  Common  Law 
Procedure  Act,  1852,  for  seryice, 
and  served  on,  a  British  subject  out 
of  the  jurisdiction,  may  be  set  aside, 
on  the  application  of  the  defendant, 
if  it  is  shewn  that  there  was  no 
cause  of  action  which  arose  within 
the  jurisdiction.  Binet  y.  Susan 
Ficot,  365 

(2).  Sect.  IBd.-'Untering  Judgment. 

The  mere  entry  of  judgment  is 
sufficient  within  the  139th  section 
of  the  Common  Law  Procedure  Act, 
1852,  which  enacts  '*  that  the  death 
of  either  party  between  the  yerdict 
and  the  judgment  shall  not  hereafter 
be  alleged  for  error,  so  as  such  judg- 
ment be  entered  within  two  terms 
after  the  yerdict;"  and  it  is  not 
necessary  to  perfect  the  judgment 
by  taxation  of  costs.  Fewins  y.  Leth' 
bridge,  418 

COMMON  LAW  PBOCEDUEB 
ACT,  1854. 

(1).  Sect.  Z^^ Appeal. 

The  right  of  appeal  giyen  by  the 
d4th  section  of  tne  Common  Law 
Procedure  Act,  1854,  applies  to  a 
feigned  issue  under  the  Interpleader 
Act.     Withers  y .  Parker,  81 0 
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CONTRACT. 


(2).  Sect  61. 

Under  the  Slat  section  of  the 
Common  Law  Procedure  Act,  185  i, 
interrogatories  may  be  administered, 
the  public  officer  suing  on  behalf  of 
a  banking  company  carrying  on  bu9i* 
ness  in  copartnership  under  the 
7  Geo.  4,  c.  46.  McKewan  Public 
Officer,  i[c.  V.  Bolt,  738 

CONDITION  PEECEDENT. 
See  CoirraAOT  oi  Salx,  (2). 

CONSTABLE. 
See  Tbbspass,  (3). 

CONTEACT. 

(1).  Evidence  of  Acceptance  of  Offer. 

See  IiTsuRiJfOX,  Marine,  (2). 

(2).  For  Sale  of  Land-^Oonditions 
Precedent — What  are. 

To  a  declaration  on  an  a^^reement, 
setting  out  that  "  the  plaintiff  had 
agreed  to  sell,  and  that  the  defend- 
ants had  agreed  to  purchase  of  the 
plaintiff  one  fourth  share  in  a  mining 
sett  for  250/. ;  and  that  the  plaintiff 
and  the  defendants  agreed  forthwith 
to  form  a  company,  to  be  registered 
with  limited  liability,  for  working  the 
mining  sett ;  and  that,  so  soon  as  the 
company  should  be  registered  with 
limited  liability,  the  defendants 
would  pay  to  the  plaintiff  the  sum 
of  250f.,  as  thereinbefore  stated  ;** 
assigning  as  a  breach  non-payment 
of  the  250/. ;  the  defendants  pleaded  ; 
first,  that  the  plaintiff  had  not  at  the 
time  of  making  the  agreement,  nor 
hath  he  now,  any  title  to  the  said 
one  fourth  part  or  share  in  the  said 
mining  sett,  nor  any  right  or  title  to 
convey  the  same.  Secondly,  that  the 
plaintiff  never  has  been  at  any  time 
ready  and  willing  to  convey  the  said 


one  fourth  share  to  the  defendant 
according  to  the  agreement. — Held, 
that  the  pleas  were  good.  Martden 
V.  Moore  and  Day,  500 

(3).  Mr  Sale  of  Goods. 
See  Sale  of  Goods. 

(4).  Warranty — Construction. 

The  plaintiff  having  heard  that 
the  defendant  had  some  barley  to 
sell,  went  to  his  counting-house, 
when  his  agent  produced  a  sample 
which  he  said  was  "seed  barley," 
offered  it  to  the  defendant  at  39«..and 
if  the  plaintiff  would  take  it  at  409. 
he  might  have  it.  The  plaintiff 
looked  at  the  barley  and  said  it  was 
a  good  sample  of  seed  barley,  and 
agreed  to  buy  it.  At  the  plaintiff's 
request  the  defendant  wrote  to  the 
person  who  had  offered  it  to  him, 
saying  that  he  would  accept  it,  and 
asking  what  sort  it  was  as  it  would 
do  well  for  seed.  The  plaintiff  af- 
terwards sold  it  under  a  warranty  in 
writing  as  "  Chevalier  seed  barley." 
It  turned  out  that  it  was  **  barley 
big,"  a  species  of  barley  unfit  for 
midting  purposes ;  and  the  person 
to  whom  the  plaintiff  had  sold  it 
recovered  damages  against  him  for 
the  breach  of  warranty. — Held: — 
First,  that  there  was  no  warranty 
by  the  defendant  that  the  barley 
was  "  seed  barley."  Secondly,  that 
the  contract  was  satisfied  by  the  de- 
Uvery  of  barley  fit  for  sowing ;  and 
that  if  the  term  "  seed  barley " 
meant  barley  fit  for  malting  pur- 
poses, that  ought  to  be  shewn  by 
clear  and  irresistible  evidence.  Carter 
v.  Crick,  412 

(5).  "Pree  on  Board"  ^  Indorse- 
ment  of  BUI  of  Lading  by  Vendor 
—  Vesting  cf  Property. 

The    defendants,    merchants    at 
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COSTS. 
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■Bristol,  through  a  hroker  contracted 
to  buy  of  the  plaintiffs,  merchants 
at  Kotterdam,  ten  tons  of  the  best 
refined  rape  oil,  to  be  'shipped  "  free 
on  board  '*  atBotterdam  in  Septem- 
ber, 1857,  at  48/.  16*.  per  ton,  to  be 
paid  for  on  delivery  to  the  defend- 
ants of  the  bills  of  lading,  by  bill  of 
exchange  to  be  accepted  by  the  de- 
fendants payable  three  months  after 
date,  and  to  be  dated  on  the  day  of 
shipment  of  the  oil.     On  the  8tn  of 
September,  the  plaintiffs  (having  on 
the  previous  day  advised  that   the 
shipment  would  be  made)  shipped 
on  Doard  a  general  ship,  trading  oe- 
tween  Rotterdam  and  Bristol,  five 
tons  of  the  oil,  and  the  master  signed 
a  bill  of  lading  by  which  the  oil  was 
deliverable  "  unto  shipper's  order," 
and  the  plaintiffs  indorsed  it  spe- 
cially to  the   defendants.     On  the 
same  day  the  plaintiffs  inclosed  in  a 
letter  to  the  broker  the  bill  of  lading, 
invoice  and  bill  of  exchange  drawn 
in  accordance  with  the  contract.  On 
the  night  of  the  9th  the  ship  with 
the  oil  on  board  was  run  down  in 
the  Bristol  Channel,  and  the  oil  to- 
tally lost.     The  plaintiffs*  letter  of 
the  8th   arrived  at  Bristol  on  the 
aflernoon  of  the  10th  in  due  course 
of  post,  but  after  business  hours. 
On  the  morning  of  the  11th  the  bro- 
ker left  with  defendants  the  bill  of 
lading,  invoice,  and  bill  of  exchange 
for  their  acceptance.     At  that  time 
he  knew  of  the  loss  of  the  ship.     In 
about  two  .hours  afterwards  the  de- 
fendants returned  to  the  broker  the 
documents  left  with  them,  on  the 
ground    that,    under    the    circum- 
stances, they  were  not  liable  to  pay 
for  the  oil.     In  an  action  for  not 
accepting  the  bill  of  exchange,  and 
for  goods  sold  and  delivered,  the  jury 
stated  that  in  their  opinion,  accord- 
ing to  mercantile  usage,  the  risk  of 
the  loss  of  the  oil  was  on  the  de- 
fendants.— Heldy  in  the  Exchequer 


Chamber  (affirming  the  judgment  of 
the  Court  of  Exchequer),  that  the 
property  in  the  oil  passed  to  the 
defendants  when  it  was  placed  '*  free 
on  board"  in  performance  of  the 
contract. 

Held  also,  that  it  was  a  question 
for  the  jury  whether  the  plaintiffs  so 
shipped  the  oil  in  performance  of 
the  contract  to  place  it  "free  on 
board,"  or  for  the  purpose  of  re- 
taining a  control  over  it  and  con- 
tinuing to  be  owners  contrary  to 
the  contract.  Browne  and  Another 
V.  Sare  and  Another,  822 

COPTEIGHT  OF  DESIGN. 
See  Design. 

COSTS. 

(1).   Wliere  damages  recovered  un- 
der 4,08. 

To  an  action  for  libel  in  a  news- 
paper, the  defendant  pleaded,  under 
the  6  &  7  Vict.  c.  96,  s.  2,  the  inser- 
tion of  a  full  apology  and  payment 
of  40«.  into  Coiit.  The  jury  having 
found  that  the  apology  was  not  suf- 
ficient, but  that  the  40*.  paid  into 
Court  was  sufficient  to  cover  the 
damage,  the  Judge  directed  a  verdict 
for  the  plaintiff  with  1*.  damages.— 
Held,  that  the  plaintiff  was  deprived 
of  costs,  by  the  3  &  4  Vict.  c.  24, 
s.  2. 

Semble,  that  the  jury  should  have 
assessed  the  damages  irrespective  of 
the  40s.  paid  into  Court,  and  that 
the  defendant  was  entitled  to  have 
such  sum  returned  to  him.  Lajone 
V.  Smith,  158 

(2).  County  Court  Act,  9  ^  10  Vict, 
c.  95,  #.  108 — Carrying  on  business. 

A  Company,  carrying  on  business 
in  London,  which  employs  in  a  coun- 
try town  a  general  commission  asent, 
who  transacts  the  Company's  busi- 
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DAMAGES. 


in  tuch  town,  in  «i  office  for 
which  the  Companj  pay  him  rent, 
do  not  **  carry  on  busineas  "  in  that 
town  within  the  meaning  of  the 
County  Court  Act,  9  A  10  Vict, 
c.  95,  8.  128.  (hrbeit  t.  The  Gmeral 
tSUam  NmigtiiUm  Oomptmy,         482 


(8).  (hmUy  Court  Act,  9  ^  10  Viet, 
e.  95,  «.  12S—Certifieate  when  to 
he  given. 

The  plaintiff,  who  liyed  more  than 
twenty-  miles  from  the  defendant, 
sued  the  defendant  for  a  debt  of  151., 
for  which  a  plaint  might  have  been 
entered  in  a  County  Court,  and  was 
nonsuited.  The  Judge  did  not  cer- 
tify that  the  action  was  fit  to  be 
tried  in  a  superior  Court. — Held, 
that  the  defendant  was  not  entitled 
to  costs  as  between  attorney  and 
cHent  by  9  A  10  Vict.  c.  95,  s.  129. 

8emole,  that  under  the  section  in 
question  the  Judge  may  certify  at 
any  time  after  the  trial.  Xaeon  y. 
Titcker^  586 

COUNTY  COUET. 

(1).  Jurudiction  of  Superior  Ckmrt 
under  19  ^  20  Fief.  c.  108,  «.  48. 

An  insolyent  filed  his  petition  in 
a  County  Court  and  obtamed  an  or^ 
der  for  protection  from  process  until 
the  day  appointed  for  his  first  exami* 
nation.  On  that  day  his  attorney 
applied  to  the  County  Court  judge 
for  leaye  to  withdraw  the  petition, 
on  the  ground  that  the  date  on  which 
it  was  presented  did  not  appear  upon 
it.  The  application  was  opposed  by 
seyeral  creditors,  and  the  County 
Court  judge  refused  it,  and  aa- 
joumed  the  examination  of  the  in- 
solyent sine  die.'^Seld,  that  the 
County  Court  judge  haying  adjudi- 
cated upon  the  matter,  this  Court 
had  no  power,  under  the  19  &  20 
Vict.  c.  108,  s.  48,  to  order  him  to 
remoye  the  petition  from  the  file,  or 


dismisB  it,  or  name  a  3aj  for  th« 
hearing.  Ik  re  WtUiam  OorheHj  am 
Ineoleent  Debtor,  452 

(2).  Appeal — PraeUee. 

A  puty  desirous  of  appealing  from 
a  decision  of  a  County  Court  judse^ 
haying  giyen  notice  ox  i^peal,  under 
the  18  &  14  Vict.  c.  61,  s.  14,  within 
ten  days  deposited  with  the  r^fistrar 
a  sum  equal  to  the  amount  for  whidi 
he  was  required  to  giye  security,  for 
which  the  registrar  gaye  an  acknow- 
ledgment, but  did  not  deposit  a 
written  memorandum,  setting  forth 
the  conditions  on  which  the  money 
was  deposited,  pursuant  to  the  19  h 
20  Vict.  c.  108,  s.  ll.Seld,  that 
the  want  of  such  memorandum  was 
no  objection  to  the  hearing  of  the 
appeal.     Orifin  y.  Coleman,        265 

COVENANT. 

Bjf  Ajteignee  qfMeversion  hg 
JSitoppelm 

See  EsTOFFBL,  (2). 

DAMAGES. 
See  Death  bt  AcctnBHTS,  Cox- 

PXKSATIOV. 

(I.)  Bemoteneee, 

An  Act  enabling  navigation  Com- 
missioners to  grant  a  lease  of  a  canal 
contained  a  clause  as  foUow8:--In 
case  the  lessees  during  the  term 
should  permit  the  navigation  to  be 
out  of  repair,  the  Commissioners 
'*  are  hereby  authorized  and  required 
to  giye  notice  thereof  to  such  lessees, 
Ac.,  and  in  such  notice  to  specify  the 
particular  repairs  which  ought  to  be 
done ;  and  tne  Commissioners  may 
by  such  notice  require  that  such 
repairs  should  be  commenced,  pro- 
ceeded with  and  finished  within 
reasonable  periods  to  be  named  by 
the  Commissioners,  and  in  case  the 
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lesiees  shall  neglect  to  commence, 
Ac,  such  repairs,  &c.,  then  it  shall 
be  lawful  for  the  CommisBiouers  and 
they  are  hereby  authorized  to  take 
possession  of  the  tolls,  &c.,  and  to 
cause  such  repairs  to  be  done  under 
their  own  direction,  and  to  pay  the 
necessary  expenses  of  making  such 
repairs  out  of  the  said  tolls,"  Ac. 
The  lease  having  been  eranted  in 
pursuance  of  the   Act,  during  its 
continuance  one  of  the  locks  of  the 
canal  became  out  of  repair,  but  the 
Commissioners^  though  they  knew  of 
the  want  of  repair,  gave  no  notice 
of  it  to  the  lessee  though  a  sufficient 
time  had  elapsed  for  the  giving  of 
such  notice.    A  barge  entered  the 
canal  while  the  lock  was  so  out  of 
repair,    but    was    prevented    from 
gettinff  out  again  by  the  falling  in 
of  the  lock. — Meldy  in  the  Exchequer 
Chamber  (affirming  the  judgment  of 
the    Court    of    Exchequei^,    that, 
assuming  a  duty  in  the  Commission- 
ers to  give  notice  to  the  lessee  to 
repair,  thev  were  not  liable  in  an 
action  by  the  owner  of  the  barge  for 
neglecting  to  g^ive  such  notice,  inas- 
much as  the  detention  of  the  barge 
was  not  a  damage  naturally  flowing 
from  their  neglect. 

Semble,  that  no  action  was  main- 
tainable against  the  Commissioners 
for  their  neglect  to  give  notice. 
TFalker  v.  Ooe  and  Another^  OUrks, 
Sfc,  860 

See  fwriher  AoTiON  (oir  thv  case) 

70B  DeOEIT,  (1). 

(2).  Penal  Sum  for  Ncnj^effomwnee 
of  Jjjreemente — Penalty — Liqui- 
dateaDamagee, 

By  an  agreement  in  writing,  the 

Slaintifi  agreed  to  ''sell  and  the 
efendant  to  purchase  the  household 
furniture,  stock  in  trade,  &c.,  by 
valuation;  B.  to  value  for  plaintiff 
and  M.  for  defendant ;  the  goods  to 


be  valued,  and  nossession  given  <»i 
or  before  the  13ta  of  October,  1868 ; 
and  in  the  event  of  either  of  the 
parties  not  complying  in  every  par- 
ticular set  forth  m  this  agreement, 
he  should  forfeit  and  pay  the  sum  of 
60^.,  and  all  expenses  attending  the 
same.*'  The  defendant  did  not  take 
possession  of  the  soods,  which  the 
plaintiff  subsequenuy  sold  to  another 
person.  In  an  action  for  the  breach 
of  the  agreement,  the  defendant  paid 
into  Court  5/.  The  jury  having 
found  a  verdict  for  the  defendant : 
on  motion  to  enter  a  verdict  for  the 
plaintiff  for  46/. : — Held^  that  the 
sum  of  60/.  was  a  penalty  and  not 
liquidated  damages ;  and  therefore 
that  the  defendant  was  entitled  to 
retain  the  verdict.     Bette  v.  Bwrch, 

606 

(3).  In  Treepass for  Illegal  Distrees. 

See  Distress. 

DEATH     BY     ACCIDENTS, 
COMPENSATION. 

Damagee, 

In  an  action,  on  the  0  &  10  Yict. 
c.  93,  by  a  father  for  injurv  resulting 
from  the  death  of  his  son,  it  appeared 
that  the  father  was  a  working  mason 
and  that  the  son  was  a  boy  of  foiur- 
teen  years  of  age  who  had  earned  4^. 
a  week  for  about  a  year  or  two,  but 
at  the  time  of  his  death  was  without 
employment.  There  was  no  evi- 
dence of  the  cost  of  boarding  and 
clothing  the  boy.  The  Judge  having 
left  it  to  the  jury  to  say  whether  the 
father  had  sustained  any  pecuniary 
loss  by  the  death  of  his  son,  and  the 
jury  having  found  a  verdict  with  20/. 
damages : — Held  that,  as  there  was 
evidence  for  the  jury,  the  plaintiff 
was  entitled  to  retain  the  verdict  for 
the  full  amount. 

Such  an  action  cannot  be  main- 
tained without    some  evidence    of 
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actual  pecuniarj  damage.  Dueh- 
worth,  AdmHiMtrator  of  Ingle  Duck- 
worthy  deceased,  r.  Johnson^         653 

DEFAMATION. 

In  Affidavit  uted  in  a  Judicial  Pro- 

oeeding. 

No  action  lies  against  a  party  who, 
in  the  course  of  a  cause,  makes  an 
affidavit  in  support  of  a  summons 
taken  out  in  such  cause,  which  is 
scandalous,  false  and  malicious, 
though  the  ^rson  scandalized,  and 
who  comphuns,  is  not  a  party  to 
the  cause.  HenderMon  t.  Elizabeth 
Broomhead,  569 

See  JoiKT  Stock  CoMPAifT,  (3). 

DESIGN. 

Copyright  —  What    is    a  New  and 
Original  Design. 

Theplaintiffs  registered,  under  the 
5  &  6  Vict.  c.  100,  a  design  for  or- 
namenting woven  fabrics.  Thedesign 
was  applied  to  a  fabric  woven  in  cells, 
called  "The  Honeycomb  Pattern," 
and  it  consisted  of  a  combination  of 
the  large  and  small  honeycomb,  so 
as  to  form  a  large  honeycomb  stripe 
on  a  small  honeycomb  ground.  The 
large  honevcomb  was  not  new  and 
the  small  honeycomb  was  not  new, 
but  they  had  never  been  used  in 
combination  before  the  plaintiffs  re- 
gistered their  design.  Other  fabrics 
had  been  woven  with  a  similar  com- 
bination of  a  large  and  small  pattern. 
In  an  action  against  the  defendant 
for  infringing  the  plaintiffs'  copy- 
right:—  Held  (in  the  Exchequer 
Chamber,  reversing  the  judgment  of 
the  Court  of  Exchequer),  that  the 
plaintiffs*  design  was  a  "new  and 
original  design"  within  the  mean- 
ing of  the  6  &  6  Vict.  c.  100.  Har- 
rison and  Another  v.  Taylor,         315 


DEVISE. 

Description  of  Subject — False  2>^ 
monstratitm, 

H.  in  1800  purchased  a  field  called 
"  Tip  Brook  Close,"  containing  li. 
2r.  12p.  In  the  same  year  fourteen 
acres  were  allotted  to  him  bv  the 
Commissioners  under  an  incfosnre 
Act.  The  testator  divided  the  allotr 
ment.  One  piece,  containing  more 
than  four  acres,  he  converted  into 
pasture,  and  made  a  communication 
oetween  it  and  the  old  inclosure  bv 
a  short  passage,  and  from  tbenoe  tiu 
his  deatii  he  occupied  and  used  the 
whole  as  one  close  of  sward  land,  and 
called  it  «  Tip." 

By  his  will  in  1825  he  devised  to 
his  son  James  '*  all  that  piece  or  par- 
cel of  sward  land  in  Baiind's  Nether 
Field,  called  <  Tip  Close,'  containizig 
six  acres  more  or  less,  being  pari  of 
an  allotment  awarded  by  the  Oot^ 
missioners  to  me  at  the  time  of  the 
inclosure  of  Eaund" s  Field:' —BM, 
that  there  was   evidence  to  go  to 
the  jiuy  that  not  only  the  allotted 
piece,  but  also  the  old  inclosure,  was 
intended  to  pass  under  the  devise. 
John  Harrison  v.  Hyde^  805 


DISTEESS. 

(1).  For  Eewt—Frimleaed  Things - 
Damages  for  taking. 

Cart  colts  and  young  steers,  not 
broken  in  or  used  for  harness  or  the 
plough,  are  not  privileged  from  dis- 
tress as  beasts  which  gain  the  land. 

In  case  of  a  distress  by  a  hmdlord 
for  rent  due  from  his  tenant,  the 
sheep  of  an  undertenant  are  pri- 
vileged if  there  are  other  goods  upon 
the  premises  sufficient  to  satisfy  the 
rent. 

The  owner  of  sheep,  seized  afld 
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Bold  under  a  distress  for  rent,  which 
was  unlawful  because  there  were 
other  goods  on  the  premises  belong- 
ing to  him  which  might  have  been 
distrained  for  the  same  rent,  is  en- 
titled to  recover  from  the  distrainor, 
nut  merely  nominal  damages,  but 
the  full  value  of  the  sheep  so  seized. 
Keeny.  Priest,  236 

(2).  Damage  Feasant -- Defect  of 
Fences — Beasonahle  Time  far  JRe- 
moval  of  Straying  Cattle, 

Where  cattle  passing  alon^  a  pub- 
lic highway  stray  into  an  adjoining 
field,  through  defect  of  fences,  the 
owner  of  the  cattle  is  bound  to  re- 
move them  within  a  reasonable  time ; 
and  what  is  a  reasonable  time  is  not 
to  be  determined  by  the  Judge,  but 
is  a  question  for  the  jury,  with  refer- 
ence to  all  the  surrounding  circum- 
stances. (Per  Pollock,  C.  B.,  Martin, 
B.,  and  Channell,  B.  Bramwell,  B., 
dissentiente.) 

In  the  month  of  November,  be- 
tween five  and  six  o'clock  in  the 
evening,  the  plaintiff's  drovers  were 
driving  thirty-six  bullpcks  along  a 
public  highway,  when  thirteen  of 
them  strayed  into  the  defendant's 
field  through  a  gap  in  the  fence. 
The  drovers  left  them  in  the  field 
and  drove  the  other  twenty-three  to 
the  nearest  public-house,  where  they 
lod£;ed  them  for  the  night.  In  about 
an  hour  the  drovers  returned  to  the 
field  for  the  thirteen,  but  in  the 
mean  time  the  defendant  had  im- 
pounded them.  There  was  nothing 
to  prevent  the  drovers  from  imme- 
diately driving  them  out  of  the  field 
except  that  they  wished  to  take  care 
of  the  others.  The  plaintiff  having 
brought  an  action  of  trespass  against 
the  defendant  for  impounding  his 
bullocks,  the  learned  Judge  ruled 
that  as  the  drovers  did  not  at  once 
proceed  to  drive  the  bullocks  out  of 
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the  defendant's  field,  but  left  them 
there  while  they  took  the  others  to 
a  place  of  safety,  they  did  not  remove 
them  in  a  reasonable  .time,  and  di- 
rected a  verdict  for  the  defendant. — 
JECeld,  a  misdirection.  (Per  Pollock, 
C.  B.,  Martin,  B.,  and  Channell,  B. 
Bramwell,  B.,  dissentiente.)  Qood* 
wyn  V.  Cheveley,  631 

EASEMENT. 

(1).  Bight  to  Water,— Cesser  of  bg 
conversion  of  Canal  into  Bailwag. 

An  easement  to  take  water  to  fill 
a  canal  ceases  when  the  canal  no 
longer  exists. 

By  59  Geo,  3,  c.  xiii.,  a  Company 
was  incorporated  for  the  purpose  rf 
making  a  canal,  and  empowered  to 
supply  the  canal  with  water  from 
certain  rivers.  In  1824  the  canal 
Company  made  a  cut  and  erected  on 
it  a  water  wheel  for  pumping  water 
into  the  canal.  The  canal  Company 
occasionally  used  the  water  wheel  to 
drive  a  bone  crushing  mill.  In  1863 
the  16  &  17  Vict.  c.  cxix.,  for  con- 
verting the  canal  into  a  railway, 
after  repealing  the  59  Geo.  3,  c.  xxii., 
reincorporatea  the  Company  for  the 
purpose  (inter  alia)  of^  making  the 
railway.  By  section  10,  it  was  en- 
acted that  easements,  &c.,  vested  in 
the  canal  Company,  should  after  the 
passing,  &c.,  be  vested  in  the  Com- 
pany thereby  incorporated  for  their 
absolute  benefit.  By  section  11, 
that  all  "titles  by  possession"  ac- 
quired, &c,,  by  the  canal  Company 
should  be  as  good  in  favour  oi  the 
Company  thereby  incorporated  as 
the  same  were  good  immediately 
before  the  passing  of  that  Act  in 
favour  of  the  canal  Company.*'  The 
83rd  section  provided,  that  in  case 
any  of  the  works,  &c.,  used  for  the 
purposes  of  the  canal  should  in  con* 
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■eqaenoe  of  the  stopping  up  of  the 
canal  be  no  longer  required  for  the 
purposes  of  the  Act,  the  works  which 
should  be  no  longer  required  might 
be  sold  b^  the  Company  in  the  man- 
ner provided  bj  the  Lands  Clauses 
Consolidation  Act,  1845,  with  res* 
pect  to  the  sale  of  superfluous  lands. 
The  canal  haying  been  stopped  up 
and  conyerted  into  a  railway :  Held, 
that  on  the  conversion  of  the  canal 
into  a  railway  the  right  of  the  Com- 
pany to  the  flow  of  water  in  the  cut 
for  driving  the  wheel  ceased,  and, 
that  the  railway  Company  coidd  not 
convey  to  a  purchaser  any  right  to 
such  flow.  !nte  JVaiiamtl  Guaranteed 
Manure  Company  v.  Donald^  8 

(2).  Bight  cf  Support  firom  Founda- 

tione. 

See  MiKiKO. 

(8),  Bight  of  Support  of  Surface, 

See  BiiLWAT  Clausss  Coksox.u>jl- 
Tioir  Act. 

(4).  Bight  to  Lateral  Support, 

See  ThEADTSQ, 

Declaratiok. 

« 

(5).  Supp  ortofHowtehy  Neighbour- 
ing Houeee. 

The  plaintiff*  was  the  owner  of  a 
house  built  on  a  hill  having  a  descent 
towards  the  west.  Next  to  the 
plaintiff's  house  was  one  belonging 
to  another  person,  which  adjoined  a 
house  belons;ing  to  the  defendants. 
For  upwar£  of  thirty  years  the 
three  houses  had  been  out  of  the 
perpendicular  leaning  towards  the 
west.  There  was  no  evidence  how 
the  leaning  originated,  but  it  might 
have  been  seen  by  any  nerson  pass- 
ing in  the  street.  It  dia  not  appear 
when  the  houses  were  built^  or  that 
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there  had  been  any  connection  be- 
tween them  either  in  title,  posaea- 
sion,  or  occupation.  The  lease  of 
the  defendants'  house,  which  waa 
the  lowest  or  westernmost,  having 
expired,  and  the  house  being  out  of 
repair,  the  defendants  agreed  with 
one  B.  that  B.  should  pull  down  the 
house  and  rebuild  it,  and  that  the 
defendants  would  then  grant  B.  a 
lease.  E.  pulled  down  the  defend- 
ants' house.  The  house  adjoining 
sank  further  towards  the  west,  and 
the  plaintiff's  house,  having  lost  its 
support,  then  fell  down. 

Ueld,  that,  the  defendants'  house 
not  adjoining  the  plaintiff** s  house, 
the  plaintiff  had  acquired  no  right 
to  have  his  house  supported  by  the 
defendants'  house. 

Quare,  whether  he  would  have  ac- 
quired any  such  right  if  the  plain- 
tiff's house  had  immediately  adjoined 
the  defendants'  house. 

Per  BramweU,  B.,  that  there  was 
nothing  to  shew  that  the  plaintiff^s 
enjoyment  of  support  for  his  houjae 
by  the  defendants'  house  had  been 
open  and  as  of  right.  Solomon  r. 
The  Matter,  Wariene  and  Freemen 
and  Commonalty  qf  the  Mystery  of 
Tmtnere  in  the  City  qf  London,   585 

ESTOPPEL. 

See  LAimLOiU)  akd  Tevajstt,  1^  2. 

(1).  By  Conduct,  where  no  BUention 
to  Deceive. 

If  any  person,  by  actual  expres- 
sions or  by  a  course  of  conduct,  so 
conducts  himself  that  another  may 
reasonably  infer  the  existence  of  an 
agreement  or  Ucence,  and  acta  upon 
such  inference,  whether  the  former 
intends  that  he  should  do  ao  or  not, 
the  party  using  that  language,  or 
who  nas  so  conducted  himse^  can- 
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not  afterwards  gainsay  the  reasona- 
ble inference  to  be  dniwn  from  his 
words  or  conduct. 

G-.,  the  foreman  of  the  plaintiff,  a 
lithographic  printer,  employed  by 
him  to  get  oraers  for  printing,  being 
desirous  of  publishing  certain  maps 
and  other  works  for  himself,  agreed 
with  the  defendant,  a  publisher,  to 
supply  maps,  Ac.,  to  him  to  be  sold 
on  commission.  He  then  entered 
an  order  as  from  the  defendant  in 
the  plaintiff's  order  book.  Maps 
and  other  goods  were  supplied  to  the 
defendant  from  the  plaintiff's  pre- 
mises,  some  of  them  accompaniea  by 
delivery  notes  requesting  the  de- 
fendant to  receive  the  goods  from 
the  plaintiff.  Eeceipts  to  the  same 
effect  were  signed  by  the  defendant. 
The  plaintiff  made  out  an  account 
amounting  to  108Z.,  charging  the 
defendant,  and  handed  it  to  G.,  who 
shewed  it  to  the  defendant.  The 
defendant  accepted  bills  for  a  part  of 
the  amount  of  this  accoimt  and  gave 
the  balance  in  cash  to  G-.,  who 
handed  the  cash  and  bills  to  the 
plaintiff.  Other  goods  being  sup- 
plied, the  plaintiff  sent  the  invoice 
of  them  to  the  defendant  chardng 
him  with  the  price.  The  defendant 
applied  to  G-.  for  an  explanation,  and. 
on  being  told  by  G.  that  it  was  a 
mistake,  took  no  steps  to  inform  the 

Slaintiff.  The  jury  found  that  the 
efendant  did  not  authorice  G.  to 
use  his  name  in  ordering  the  goods ; 
but  that  from  the  manner  in  which 
the  defendant  had  acted  the  plaintiff 
believed  that  he  was  sellmg  the 
goods  to  the  defendant. — Held,  that 
the  defendant  was  liable  to  the  plain- 
tiff for  the  price  of  the  goods-  Obm- 
ish  V.  Ahington,  549 

(2).  Ajutgnment  ofBeversion  2y  JSb' 
toppel — Covenant. 

If  any  estate  or  interest  passes 
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from  a  lessor,  or  his  real  title  is 
shewn  upon  the  face  of  the  lease, 
there  can  be  no  estoppel. 

If  a  lessor  has  no  title,  and  the 
lessee  be  evicted  by  title  paramount, 
he  may  plead  that  as  a  defence  to  an 
action  by  the  lessor. 

But  so  long  as  a  lessee  continues 
in  possession  imder  the  Iqase,  he 
cannot  set  up  any  defence  founded 
upon  the  fact  that  the  lessor  "nil 
habuit  in  tenementis;"  and  upon 
the  execution  of  the  lease  there  is,  in 
contemplation  of  the  law,  created  in 
the  lessor  a  reversion  in  fee  simple 
by  estoppel  which  passes  by  descent 
to  his  h^r  and  by  purchase  'to  his 
assignee  or  devisee,  who  may  sue  on 
the  covenants  in  the  lease. 

J.  B.,  being  mortgagor  in  posses- 
sion, on  the  22nd  of  February,  1S48, 
by  indenture,  executed  by  him  and 
the  defendant,  demised  to  the  defen- 
dant certain  premises  for  seven  years 
at  a  yearly  rent.  The  lease  contained 
a  covenant  by  the  defendant  with 
B.,  his  heirs  and  assigns,  to  repair 
the  premises,  J.  B.  findiug  iron  and 
wood  for  that  purpose.  On  the 
2nd  of  February,  1854,  J.  B.  exe- 
cuted an  indenture,  whereby,  after 
reciting  that  the  premises  were  mort- 
gaged and  that  he  had  sold  the 
equity  of  redemption  to  the  plaintiff, 
he  ''granted,  bargained  and  sold, 
aliened,  released  and  surrendered  the 
premises,  and  all  his  estate,  right 
and  title,  both  at  law  and  in  equity 
therein,  to  the  pliuntiff :  to  have  and 
to  hold  to  him,  nis  heirs  and  assigns, 
for  ever."  The  defendant  paid  rent 
to  J.  B.  until  the  execution  of  this 
indenture,  and  after  that  time  to  the 
plaintiff.  The  plaintiff  sued  the  de- 
fendant for  a  breach  of  the  covenant 
to  repair ;  and  the  declaration,  after 
stating  the  lease  and  covenant,  al<» 
leged  that  J.  B.  by  deed  assigned 
the  premises  to  the  plaintiff;  wiiere- 
by  tne  reversion  thereof,  subject  to 
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the  ienn  created  by  the  lease,  rested 
in  him.  The  defendant  pleaded, 
secondly,  that  J.  B.  did  not  assign 
the  premises  to  the  plaintiff;  nor 
had  be  at  the  time  of  making  of  the 
lease  any  reversion  of  and  in  the 
premises ;  nor  did  any  reversion  in 
the  premises  come  to  the  plaintiff. 
Fourthly,  that  J.  B.  did  not  nor 
would,  nor  did  nor  would  the  plain- 
tiff, find  iron  or  wood,  as  in  the 
covenant  mentioned. 

Held,  that  the  plaintiff  was  en- 
titled to  have  the  verdict  on  the 
second  plea  entered  for  him,  for  the 
defendant  was  estopped  from  dis- 
puting that  J.  B.  was  seised  of  an 
estate  in  reversion;  and  as  there 
were  apt  words  in  the  assignment  to 
convey  a  legal  estate  in  fee  in  re- 
version to  the  plaintiff,  the  e8to[>pel 
continued  in  nis  favour,  notwith- 
standing the  assignment  to  him 
shewed  the  want  of  title,  and  con- 
sequently he  might  sue  on  the  cove- 
nants in  the  lease  as  assignee  of  the 
reversion. 

Held  also,  on  demurrer  to  the 
fourth  plea,  that  it  was  bad;  and  that, 
although  the  declaration  was  in- 
formal for  not  alleging  that  J.  B. 
was  seised  of  some  estate  which  by 
as^gnment  would  pass  to  the  plain- 
tiff as  assignee,  yet  sufficient  ap- 
peared in  the  declaration  to  shew 
that  the  plaintiff  claimed  to  be  as- 
signee of  an  estate  in  reversion,  and 
therefore,  formerly,  the  objection 
would  onlv  have  been  open  (if  at  all) 
on  special  demurrer;  and  now  the 
remedy  was  by  an  application  under 
the  52nd  section  of  the  Common 
Law  Procedure  Act,  1852.  Ouih- 
herUon  v.  Irving,  7iSl 

(8).    Who  not   PrivtM — Execution 
Creditor. 

A  sheriff  who  comes  to  seize  the 
goods  of  a  debtor  under  a  writ  of 


EXCISE. 

execution  ia  not  bound  by  laestaj- 
pel,  which  might  have  prevented  the 
debtor  himself   finom  duming  th« 

goods.  , 

M.,  being  the  owner  of  good*, 
procured  H.  to  assign  them  by  biU 
of  sale  to  B. ,  to  secure  an  advance  of 
money.  B.  took  the  goods  Jom 
fide,  and  upon  the  «■««»<«  ®^-^ 
that  the  goods  belonged  to  H.  l* 
goods  were  afterwanJs  seiiedimdff 
a  fi.  fa.  as  the  goods  of  M.  On  the 
trial  of  an  interpleader  issue  between 
B.  and  the  execution  creditor,  the 
jury  found  that  there  had  been  no 
actual  transfer  of  the  goods  Urn 
M.toH.  Held,  that  B.  had  a^ 
quired  notitietothegoodsasagMnff 
the  execution  creditor.  -®'**^^ 
Johmton^ 

EXCISE. 

(1).  Licence  to  SeU  Beerlf  Betmlr- 
Houeeholder, 

The  2nd  section  of  the  3  &4 Tict. 
c.  61,  which  enacts  "**»**  ^^2! 
applicant  for  a  licence  to  retail  W^ 
shall  produce  to  the  officer  of  exoae 
a  certificate  from  an  overseer,  twj 
he  is  the  real  resident  holder  ana 
occupier  of  the  house  in  which  i»« 
shall  apply  to  be  licensed,"  ^^ 
tory  only,  and  therefore  a  hc««« 
may  be  valid,  notwithstanding  we 
certificate  omits  to  state  that  the 
applicant  is  such  householder. 

But  a  licence  granted  to  a  P^'^ 
who  is  not  in  fact  such  householder 
is  void,  the  Ist  section  of  the  Act 
being  inoperative.  OTomp«w»»  ^ 
pellant,  Harvey,  Beepondeni,      ^ 


(2).   Ft^er, 

The  defendant  having  reduced  to 
pulp,  in  a  paper  mill,  the  fibrous 
portion  of  hides,  which  he  took  up, 
dried  and  pressed  into  sheets,  b/  < 
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process  similar  to  that  of  the  manu- 
facture of  paper,  produced  an  article 
resembling  parchment,  and  appli- 
cable to  ordinary  purposes  for  which 
pajjer  is  employed  i—Held,  that  such 
article  was  liable  to  duty  as  "  paper," 
by  the  2  A  3  Vict.  c.  23,  ss.  1,  66, 
and  that,  not  having  taken  out  a 
licence  as  a  paper  maker,  the  defend- 
ant was  liable  to  penalties  by  6  Geo. 
4,  c.  81,  s.  26.  The  Attorney  General 
V.  Barry,  470 

EVIDENCE. 
Parol,  to  add  to  Written  Agreement, 
See  Bawkeuptct,  (1). 

FALSE  IMPRISONMENT. 
See  Tbespabs. 

FALSE  EEPEESENTATION. 

See  Action  ok  thb  Case  fob 
Deosit. 

FOEEST  OF  DEAN. 

(1).    lSr2V%ct.c.iQ,a.^%^Award 
of  Deputy  Oavelter—'^  Landed 

The  68th  section  of  the  1  &  2  Vict. 
c.  43,  for  regulating  the  working  of 
mines  in  the  Forest  of  Dean,  pro- 
vides that  every  free  miner  entitled 
to  any  gale  within  any  inclosed 
lands,  shall  pay  to  the  owner  of  such 
lands  compensation  for  surface  da- 
mage occasioned  by  opening  or 
working  any  gale  therein  or  thereon, 
which  compensation  shall  be  deter- 
mined by  the  gaveller  or  deputy 
saveller;  and  if  not  paid  within  ten 
days  after  making  an  award  by  him, 
and  a  copy  thereof  served  on  the 
party  required  to  pay  the  same,  the 
amount  may  be  recovered  by  action. 
The  declaration  in  an  action  under 


that  section,  alleged  that  the  deputy 
gaveUer  awarded  that  the  amount  of 
compensation  for  surface  damage 
done  to  the  inclosed  lands  of  the 
plaintiffs,  by  the  working  of  a  gale 
therein  or  thereon  by  the  defendant, 
was  607.  The  plea  set  out  the  award, 
by  which  the  deputy  gaveUer,  after 
reciting  that  application  had  been 
made  to  him  to  determine  the  com- 
pensation for  surface  damage  to 
lands  and  huildinge  of  the  plaintiffs, 
alleged  to  be  inclosed  lands,  awarded 
that  the  amount  of  compensation 
for  surface  damage  to  the  said  lands 
and  buildinye,  by  reason  of  the  work- 
ing thereon  and  thereunder  by  the 
defendant,  was  60/.;  but  whether  the 
said  lands  and  buildings  were  in- 
closed lands  within  the  statute  he 
made  no  award. 

Held :  First,  that  the  award  was 
good,  although  the  deputy  gaveller 
had  not  found  that  the  lands  were 
inclosed. 

Secondly. — That,  assuming,  "sur- 
face damage**  to  mean  damage  on 
the  surface,  the  award  was  not  bad, 
because  the  deputy  gaveller  had 
found  that  the  damage  was  occa« 
sioned  by  working  under  the  lands, 
for  by  such  working  there  might  be 
damage  on  the  surface. 

Thirdly.— That  as  the  word 
"  lands"  comprehends  buildings,  the 
declaration  was  good,  although  it 
appeared  by  the  award  that  the  com- 
pensation was  in  respect  of  the  land 
and  buildings.  Allaway  and  Another 
V.  Wagetaff,  307 

(2).  Surface*  Damage^  Juriedietion 
of  Deputy  Gaveller. 

Bjr  "An  Act  for  regulating  the 
opening  and  working  of  mines  and 
quarries  in  the  Forest  of  Dean  and 
Hundred  of  St.  Brifevels,*'  1  A  2 
Vict.  c.  43,  8.  68,  it  is  enacted  that 
every  free  miner  and  other  person 
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who  ia  or  mav  be  entitled  to  anj 
^e,  pit,  level  or  work  within  anj 
inclosed  land  of  the  Hundred  of  St. 
Briavels,  shall  be,  and  he  is  hereby 
required  to  pay  to  the  owners  of 
any  such  inclosed  lands  full  and  fair 
compensation  for  any  surface  damage 
by  the  opening  or  sinkins  of  any 
gale,  pit,  level  or  work  therein  or 
thereon,  which  compensation  shall 
be  ascertained  by  tne  gaveller  or 
deputy  gaveller.  The  plaintiff  being 
the  owner  of  a  house  standing  on  an 
open  common  within  the  Hundred, 
but  adjoining  on  one  side  a  yard  of 
the  plaintiff  inclosed  by  a  waU,  the 
defendant,  a  free  miner,  in  working 
his  gale,  got  the  coal  from  under  the 
house,  in  consequence  of  which  a 
subsidence  took  place,  the  founda- 
tion of  the  house  sank  and  the  walls 
cracked. 

Heldy  that  the  defendant  was  liable 
to  an  action  for  causing  a  subsidence 
of  the  surface ;  but  that  the  damage 
BO  done  to  the  plaintiff's  house  was 
not  '^surface  damage"  within  the 
meaning  of  the  68th  section,  and  that 
the  deputy  gaveller  had  no  jurisdic^ 
tion  to  award  compensation. 

Semble,  that,  the  house  standing 
on  uninclosed  land  of  the  Hundred 
and  being  open  on  three  sides,  was 
not  "  inclosed  land "  within  the 
meaning  of  the  68th  section.  Alia- 
wmf  and  Another  v.  Wagstqff^^      681 

FOEFEITUBE,  WAIVES  OF. 
See  Lease. 

FEAUDS,  STA'rjJTE  OF. 

Sect,  4 — Promise  to  Answer  for  the 
Default  of  Another, 

One  Dalton  wanting  money,  he 
and  the  defendant  applied  to  the 
plaintiff  to  draw  a  bill,  to  be  accepted 
by  Dalton  and  indorsed  by  the  de- 


GAMING. 

fendant,  and  the  defendant  promised 
the  plaintiff  that  he  should  not  be 
called  upon.  The  jury  found  that 
Dalton  and  the  defendant  were  both 
principals  in  the  transaction. 

Heldy  that  the  pJaintiff  having 
paid  the  bill  was  entitled  to  recover 
without  proof  of  a  promise  in  writing 
under  the  4th  section  of  the  Statute 
of  Frauds.    BaUonY.Kingy        789 

FEEIGHT,  LIEN  FOE. 
See  Chastxii-pabtt. 

GAMING. 

9  Ann.  e.  W^Security-^b  ^  6  Wm.  4 
— JEvidence, 

The  defendant,  being  indebted  to 
the  plaintiff  and  other  persons  for 
money  lost  by  betting  on  a  horse 
race,  applied  to  the  plaintiff  for  a 
loan.  jAie  plaintiff  lent  the  defend- 
ant 2000^  upon  the  security  of  a 
deed,  which  assigned  to  the  plaintiff 
certain  policies  of  assurance,  and 
contained  a  covenant  by  the  defend- 
ant to  pay  the  2000/.,  and  interest. 
On  the  settling  day  the  defendant 
paid  the  plaintiff  his  bets  out  of  the 
20002.  In  an  action  by  the  plaintiff 
on  the  covenant,  the  defendant 
pleaded  that  the  deed  was  a  mort- 
gage security,  part  of  the  considera- 
tion for  which  was  a  gaming  debt. 
At  the  trial  the  Judge  told  the  jury 
that  if  the  2000J.  was  advanced  in 
pursuance  of  a  stipulation  or  agree- 
ment between  the  plaintiff  and  de- 
fendant that  out  oi  it  the  plaintiff 
should  be  paid  the  money  which  he 
had  won  of  the  defendant  by  betting, 
it  w^as  a  mere  colourable  loan  and 
evasion  of  the  statute;  but  that  if 
there  was  no  such  stipulation  or 
agreement,  and  the  plaintiff  advanced 
the  2000/.  as  a  loan  for  the  defendant 
to  dispose  of  as  hepleased,  the  deed  was 
valid,  although  the  plaintiff  expected 
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to  be  paid  out  of  the  monej  so  lent. 
^^Hetdy  in  the  Exchequer  Chamber, 
on  a  bill  of  exceptions,  that  the 
direction  was  right.  Hill  v.  JFbar,  859 

GUAEANTEE. 

In  Consideration  of  Agreement — 
Effect  of,  when  not  executed  by 
JParty  seeking  to  enforce  it. 

J.  E.  &  Co.  being  indebted  to  the 
plaintiffs  who  were  bankers,  the  de- 
fendants by  a  writing  expressed  to 
be  made  between  the  plaintiffs  and 
the  defendants,  in  consideration  of 
the  agreement  thereinafter  contained 
on  behalf  of  the  plaintiffs,  agreed 
that  thej  would  pay  all  monies  which 
then  were  or  at  any  time  should  be 
due  from  J.  E.  &  Co.  to  the  plain- 
tiffs, not  exceeding  35,000Z.,  by  in- 
stalments of  3000Z.  a  year  for  five 
years,  and  two  subsequent  annual 
instalments  of  10,00Ctf. ;  and  in  con- 
sideration of  the  above  the  plaintiffs 
agreed  that  they  would  not  charge 
more  than  6  per  cent,  interest  to 
J.  E.  &  Co. ;  and  when  all  debts  of 
J.  E.  &  Co.,  except  15,000^.,  should 
have  been  paid,  would  grant  them  a 
full  release.  This  agreement  was 
signed  by  the  defendants,  and  handed 
by  them  to  the  plaintiffs  who  had 
pressed  for  it.  The  plaintiffs  had 
acted  upon,  but  never  executed  it. — 
Seldf  that  the  agreement  was  bind- 
ing upon  the  defendants  notwith- 
standing that  it  had  not  been  executed 
by  the  ^aintiffs.  The  Liverpool  Bo^ 
rough  Bank  ▼.  Thonuie  Eceles ^Richard 
Ecclee  and  Another ^  139 

HIGHWAY. 

Action  on  the  CasCy  for  leaving  an 
TJnfenced  Hole  near  a  Fublie 
Highway, 

Where  an  excavation  is  made  near 
to,  but  not  substantially  adjoining,  a 
public  highway,  at  common  law  no 


action  lies  against  the  owner  of  the 
land  hj  a  person  who  has  strayed  off 
the  highway  and  fallen  into  such 
excavation.  Ann  Hardcastle,  Ad- 
ministatrix  of  Thomas  Hardcastle, 
V.  OChe  South  Yorkshire  BailuHtg  and 
Biver  Dun  Oompang,  67 

INCLOSUEE  ACT. 

Boads — Stopping    up — Evidence  — 
Presumption — Order  of  Justices. 

By  The  General  Inclosure  Act, 
41  Geo.  3,  c.  109,  s.  8,  in  case  the 
Commissioner  shall  be  empowered  to 
stop  up  any  old  or  accustomed  road 
passing  through  any  part  of  the  old 
inclosures,  &c.,  the  same  shall  in  no 
case  be  done  without  the  concur- 
rence or  order  of  two  justices.  The 
53  Geo.  3,  c.  Ixix.  (The  Flint  Inclo- 
sure  Act),  by  s.  1,  appointed  a  Com- 
missioner to  carry  the  Act  into 
execution,  subject  to  such  of  the 
regulations,  restrictions  and  provi- 
sions, &c.,  in  the  41  Geo.  3,  c.  109, 
as  were  not  altered,  varied,  controlled 
by,  or  repugnant  to,  the  provisions 
of  that  Act.  Sect.  19  enacts,  that  it 
shall  be  lawful  for  the  Commission- 
ers to  stop  up  any  old  or  accustomed 
public  road  or  roads  over  the  marshes^ 
commons  and  waste  lands,  subject 
nevertheless  to  the  concurrence  of 
two  justices,  and  under  such  regula- 
tions as  are  contained  in  41  Geo.  3, 
c.  109,  and  provided  that  the  old 
roads  should  not  be  discontinued  till 
the  new  roads  were  properly  formed. 
The  marshes  were  lulotted  in  1819, 
when  a  c^ate,  which  had  since  been 
kept  locked,  was  put  up  across  an 
ola  road,  but  the  road  had  since  been 
used  by  foot  passengers  occasionally. 
The  award  of  the  Commissioners, 
executed  in  1830,  set  out  the  new 
roads,  and  directed  the  old  roads  to 
be  stopped  up.  A  certificate  of  two 
justices,  that  the  new  roads  had  been 
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formed  and  completed,  under  the 
9th  section  of  41  Oreo.  8,  c.  109,  was 
put  in  and  proved  ;  but  no  order  of 
two  justices  for  stopping  the  old  road 
was  produced. — Beldf  in  the  Exche- 
quer Chamber  (affirming  the  decision 
of  the  Court  of  Exchequer),  that  it 
might  be  presumed  that  an  order  of 
two  justices  for  stopping  up  the  old 
road  had  been  duly  made.  JFilliama 
V.  Hyton,  357 

INCOME  TAX. 

Liability  of  Foreign  Mrm    buying 
Ooods  here  for  Sale  Abroad, 

S.  was  a  partner  in  the  firm  of  L. 
S.  and  Co. :  he  resided  at  Notting- 
ham ;  the  other  parties  residing  at 
New  York,  in  the  United  States, 
where  their  principal  business  was 
carried  on.  At  Nottingham  the 
defendant  transacted  the  business  of 
the  firm  in  England,  which  consisted 
of  purchasing  and  shipping  goods  for 
exportation.  No  money  was  re- 
ceived in  England  except  from  New 
York.  The  profits  were  made  by 
the  resale  of  goods  at  an  increased 
price  in  America.  A  large  part  of 
the  profits  of  the  firm  in  America 
was  made  by  the  resale  of  goods 
purchased  in  America,  France  and 
Germany. 

Held .—  First,  that  the  firm  was 
liable  to  pay  income  tax  upon  the 
profits  realized  in  America  upon  the 
resale  of  goods  purchased  in  England 
and  exported  from  thence. 

Secondly.— That  S.,  the  partner 
resident  in  England,  was  bound  to 
make  a  return  of  such  profits  on 
behalf  of  the  firm.  OUhe  Attorney 
General  v.  Sulley,  709 

INFANT. 

Remedy  against  Attorney  employed 
by  Frochein  Amy, 

An  attorney  who,  as  attorney  for 


the  plaintiff  in  an  action  by  an  infant 
suing  by  prochein  amy,  has  received 
the  damages  and  costs  recovered 
from  the  defendant  in  such  action, 
is  liable  to  the  infant  in  an  action 
for  money  had  and  received.  Fre- 
derick  Henry  Oolline,  by  Henry 
Collins  hie  next  Friend  v.  Brook^ 

270 

INSPECTION  OFDOCUMENTS. 

(1).  By  Defendant    in    Action    of 

Libel, 

See  Practice,  (3). 

(2).  Gosteof, 
See  PfiACTiCB,  (4). 

INSUEANCE  AGAINST  FIEE. 

(1).  Alteration  of  Premises  where  no 
Increase  of  Risk, 

The  plaintiffs  had  effected,  with 
the  Norwich  Union  Fire  Insurance 
Society,  a  policy  of  insurance,  which 
contained  (amongst  others)  the  fol- 
lowing condition:—*' Every  policy 
issued  by  this  Society  will  be  void 
unless  the  nature  and  material  struc* 
ture  of  the  buildings  and  property 
insured,  and  of  all  buildings  which 
contain  any  part  of  the  property 
insured,  be  fully  and  accurately  de- 
scribed in  such  policy,  and  unless 
the  trades  carried  on  in  all  such 
buildings  be  correctly  shewn  ;  and 
unless  it  is  stated  in  such  policy 
whether  any  hazardous  goods  are 
deposited  in  any  such  buildings; 
and  whether  there  be  any  stove  or 
apparatus  for  producing  heat  (other 
than  common  fire  places  in  private 
houses)  used  or  employed  in  such 
buildings,  or  in  any  building,  yard, 
or  other  place  adjoining  or  near  to 
the  property  insured,  and  belonging 
to  or  occupied  by  the  party  insured ; 
and  if  there  be  any  building  of  a 
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Iiasardoua  nature  or  stracture,  or  in 
which  hazardous  trades  are  carried 
on  or  hazardous  goods    deposited, 
belonging  to  or  occupied  by  the  party 
insured,  adjoining  or  near  to  the 
property  insured,  the  same  must  also 
be  specified  in  the  policy,  or  it  will 
be  void." — The  pbiintiffs,  who  were 
carriers,    in  1843,  erected  on  the 
premises    insured    a    steam-engine 
which  they  used  for  hoisting  goods. 
This  steam-enffine  was  specified  in 
the  policy.    The  pbiiintifi»  in  1844 
appbed  the  steam-engine  to  grinding 
provender  for  their  horses.    They 
attached  to  it  a  horizontal  shaft, 
which  was  carried  through  the  floor 
to  an  upper  room  where  they  erected 
winnowing  and  grinding  machines. 
The  policy  was  renewed  in  1857. 
The  Society  had  no  knowledge  of  the 
erection  of  the  additional  machinery 
or  that  the  steam-engine  was  used 
for  grinding.     The  premises  having 
been  destroyed  b^  nie  i—Held,  that 
the  alteration  did    not  avoid    the 
policy,  the  jury  having  found  that 
there  was  no  increase  of  risk.  Baxen^ 
dale  and  Others  v.  Harvey,  445 

(2).  Evidence  of  Breach  of  Covenant 
to  Insure, 

See  Lease. 

INSUBANCE  (MABINE). 

(1).  Abandonment  after  Total  Loss 
— JBbrwardina  Cargo  —  Bights  of 
Owner  and  underwriters. 

A  ship  having  been  chartered  to 
carry  troops  to  Calcutta,  by  a  charter- 
party,  under  which  a  portion  of  the 
Ireight  was  made  payable  on  the 
completion  of  the  voyage,  when  about 
700  miles  beyond  the  Mauritius 
caught  fire.  The  ship  put  back  to 
the  Mauritius,  where,  beinff  found 
to  be    greatly  damaged,    she  was 


abandoned  to  the  underwriters  as 
totally  lost,  and  the  abandonment 
was  accepted.  The  captain  havinff 
chartered  another  ship  and  forwardea 
the  troops  to  Calcutta,  the  freight 
was  received  by  the  shipowner's 
agents. — Held,  that  in  forwarding 
the  troops  the  captain  acted  as  agent 
for  the  owner,  and  not  for  the  under- 
writers ;  and  that  the  underwriters, 
to  whom  the  ship  had  been  aban- 
doned, were  not  entitled  to  any 
benefit  from  the  freight  so  received. 
Hickie  and  Borman  v.  Bodoeanaohi, 

455 

(2).  Tme  policy  on  Ship, — Conceal' 
ment  of  material  Fact — Evidence^^ 
Acceptance  of  Qjffer  to  became  In^ 
surer. 

The  pl|iintifr,  who  was  the  agent 
in  London  of  some  foreign  owners 
of  the  steam-ship  ''B.,"  being  in- 
structed to  cause  the  ship  to  be  in- 
sured by  a  time  policy  tor  a  year, 
from  the  20th  or  January,  1857, 
employed  H.  and  Co.,  insurance 
broKers,  to  effect  the  insurance. 

On  the  15th  of  January  H.  and 
Co.  applied  to  the  defendant  to  be- 
come an  insurer.  On  the  15th  the 
plaintiff  received  a  letter  from  the 
captain  of  the  ship  informing  him 
that  the  vessel  had  Been  aground  and 
had  received  some  very  heavy  blows, 
and  had  made  her  way  in  a  sinking 
state  to  the  port  of  Carthagena 
where  she  then  was.  On  the  same 
day  the  plaintiff  communicated  this 
letter  to  H.  and  Co.,  but  H.  and  Co. 
did  not  communicate  it  to  the  de- 
fendant. On  the  16th  the  defend- 
ant agreed  to  become  an  insurer  for 
3000/.,  and  debited  H.  and  Co.  for 
the  premium.  On  the  22nd  the 
plaintiff,  finding  that  no  notice  of 
the  accident  had  reached  London, 
sent  an  extract  from  the  captain's 
letter  to  Lloyd's.    The  defendant. 
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who  was  then  for  the  first  time  in- 
formed of  the  fact  that  the  ship  had 
been  on  shore,  wrote  to  H.  and  Co. 
as  follows : — "  Understanding  that 
the  ship  ^  B.'  has  been  on  shore,  I 
do  not  consider  that  my  risk  com- 
mences until  the  yessel  has  been 
suryeyed  and  repaired."  This.letter 
was  not  answered  by  H.  and  Co, 
The  debit  of  H.  and  Co.  in  the  books 
of  the  defendant  remained  till  after 
the  loss.  The  ship  was  suryeyed 
and  repaired  and  reported  to  be  per- 
fectly right,  and  in  a  condition  to 
undertake  a  yoyage  of  any  descrip- 
tion on  the  2drd  of  Apnl.  After 
seyeral  intermediate  yoyages  she  was 
totally  lost  on  the  9th  of  October, 
1867. 

Held: — First,  that  the  conceal- 
ment of  the  information  receiyed 
firom  the  captain,  that  th^  ship  had 
been  on  shore,  was  a  concealment  of 
a  material  fact  which  yitiated  the 
policy. 

Secondly. — That,  assuming  that 
the  defendant's  letter  of  the  22nd 
of  January  was  an  offer  to  insure  on 
the  terms  therein  mentioned,  such 
offer  was  not  shewn  to  haye  been 
accepted  by  H.  and  Co.  or  the 
plaintiff. 

Qwere,  whether  H.  and  Co.  would 
haye  had  any  authority  to  accept 
such  offer.    JStwseU  y.  Thornton,  788 


(8).  TiU  thirty  Dajft  qfUr  Arrival 
of  Ship.—  What  is  Arrival. 

Declaration  on  a  policy  of  insure 
ance  on  the  barque  **  Shanghai," 
from  Swan  Biyer  to  Mauritius,  and 
for  thirty  days  after  arriyal,"  ayer- 
ring  a  total  loss.  Flea :  that  the 
ship  was  unnecessarily  delayed  and 
abandoned,  and  deyiated  from  her 
yoyage.  It  was  proyed  that  ships 
bound  for  the  Mauritius  loaded  with 
cargoes,  generally  speaking,  go  lotQ 


the  harbour  of  Port  Louis.  If  in 
ballast  or  seeking  cargo,  it  is  custom- 
ary for  them  to  anchor  at  the  Bell 
Buoy,  which  is  a  buoy  in  the  main 
ocean,  a  few  miles  from  the  harbour 
itself.  The  "Shanghai"  haying 
sailed  in  ballast  from  Swan  Biyer  to 
the  Mauritius  on  her  arrival  an- 
chored at  the  Bell  Buoy  and  re- 
mained there  fourteen  days,  awaiting 
the  arriyal  of  money  to  pay  a  bot- 
tomry bond,  at  the  expiration  of 
which  period  she  was  wrecked.— 
Held^  that  it  was  a  question  of  £ict 
for  the  jury  whether  the  ship  had 
arrived  at  the  Mauritius. 

Per  Oimam^  the  question  is,  whe- 
ther it  was  an  arriyal  at  the  place  at 
which  ships  of  her  character  ordi- 
narily ancnor.  Lindsay  and  Others 
y.  Janson,  699 

INTEBPLEADEB. 
(I).  Appeal, 

See  CoMMOir  LawPbooedubi  Act, 

1864. 

(2).  In  County  Oourt-^Efeet  of. 
See  PsAOTics. 

JOINT  STOCK  COMPANY. 

(I).  Joint  Stock  Companies  Act^ 
1866, 19  *  20  Vict,  c.  4^7— Share- 
holder-^Who  is. 

A  Company  incorporated  under 
the  Joint  Stock  Companies  Act, 
1S66,  issued  a  prospectus  at  the  foot 
of  which  was  a  printed  form  of  iq>- 
plication  for  shares.  By  the  pro- 
spectus it  was  requested  that  each 
applicant,  in  filling  up  the  form, 
would  state  for  which  ctass  of  shares 
he  applied,  and  that  all  applications 
must  be  accompanied  by  a  remittance 
of  21,  per  share  deposit  on  the  num* 
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ber  of  sbares  applied  for,  and  should 
leas  number  be  allotted  the  amount 
paid  in  excess  would  be  returned. 
The  defendant  paid  into  the  bank  of 
the  Company  600^.,  and  filled  up  and 
sent  to  the  curectors  the  printed  form 
at  the  foot  of  the  prospectus  as  fol- 
lows : — ^**  Gentlemen, — Having  paid 
into  the  hands  of  the  bankers  of  the 
Company  600/.,  I  request  you  will 
allot  me  100  shares  of  Ckss  A,  200 
shares  of  Class  B.  And  1  herehf 
a^ee  to  accept  9uch  shares,  or  any 
tess  number,  that  may  be  allotted  to 
me,  and  to  pay  the  future  calls 
thereon."  The  directors  allotted  to 
the  defendant  60  shares  of  Class  A 
and  200  of  Class  B,  and  returned 
him  100/.,  the  balance  of  his  deposit. 
A  printed  copy  of  the  memorandum 
and  articles  of  association,  at  the 
foot  of  which  was  a  form  of  memo- 
randum consenting  to  be  a  share- 
holder, was  sent  to  the  defendant ; 
but  it  was  not  stoned  by  him.  The 
defendant  had  notice  that  the  share 
certificates  and  interest  warrants 
were  ready,  and  he  requested  that 
they  might  be  forwarded  to  him. 
His  name  was  placed  on  the  register 
of  shareholders  for  the  shares  allotted 
to  him.  In  an  action  for  calls: — 
Meld,  that  the  defendant  was  not  a 
shareholder  in  the  Company.  2Jhe 
New  Brunswick  and  Canada  Bailway 
and  Land  Company  {Limited)  v. 
Muggeridge^  160 


(2).  19  ^  20  Viet.  e.   4ff— Share- 
holder. 

By  the  Joint  Stock  Companies 
Act,  ;856,  (19  A  20  Vict.  c.  47), 
Schedule,  Table  B.  (1,^  "  No  person 
shall  be  deemed  to  haye  accepted 
any  share  in  the  Company,  unless  he 
has  testified  his  acceptance  thereof 
by  writing  under  his  hand  in  such 
form  as  the  Company  from  time  to 


time  directs."  In  July,  1856,  a 
prospectus  of  a  Company  was  issued 
at  the  foot  of  which  was  a  form  of 
application  for  shares.  By  the  pro- 
spectus it  was  stated  that  all  appli- 
cations must  be  accompanied  by  a 
remittance  of  21,  per  share  deposit 
on  the  number  of  shares  applied  for ; 
and  should  any  less  number  be 
allotted  the  amount  paid  in  excess 
would  be  returned.  The  d^endant 
paid  to  the  bankers  of  the  proposed 
Company  600/.,  and  filled  up  and 
sent  to  the  directors  the  printed 
form  at  the  foot  of  the  prospectus, 
as  follows : — Gentlemen, — Maying 
paid  into  the  hands  of  the  bankers 
of  the  proposed  Company  the  sum 
of  600/.,  I  request  you  will  allot  me 
(300)  shares  ;  and  1  hereby  agree  to 
accept  such  shares  or  any  less  num- 
ber, and  to  pay  the  niture  calls 
thereon."  The  directors  allotted  to 
the  defendant  (250  shares),  and 
returned  him  100/.  the  balance  of 
his  deposit.  In  August,  1856,  a 
printea  copy  of  the  memorandum 
and  articles  of  association,  at  the 
foot  of  which  was  a  form  of  memo- 
randum to  be  simed  by  a  person  ac- 
cepting  shares  aid  coifaenWg  to  be 
registered  as  a  shareholder,  was  sent 
to  the  defendant.  The  Company 
was  registered,  and  a  certificate  of 
incorporation  was  giyen  under  the 
Joint  Stock  Companies  Acts,  1856, 
1857,  on  the  25th  of  September, 
1856.  In  April,  1857,  the  secretary 
of  the  Company  wrote  to  the  defend- 
ant that  the  warrant  for  interest  on 
his  shares  was  ready,  and  offering  to 
forward  it  on  receiying  the  articles 
of  association  signed.  The  defend- 
ant, by  letter  signed  by  him,  applied 
for  the  interest  warrant  and  his 
share  certificates.  The  secretary 
wrote  in  answer  enclosing  a  printed 
copy  of  the  articles  of  association  for 
the  defendant's  si^ature,  stating 
that  on  receipt  of  it  he  would  for- 
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ward  the  share  certificates  and  in- 
terest warrants.  The  defendant 
never  eigned  the  memorandum  of  eon' 
eent  to  he  a  ehareholderj  but  his  name 
was  placed  on  the  register  of  share- 
holders in  respect  of  the  shares  al- 
lotted to  him.  In  an  action  for  calls : 
— Held,  bj  the  Court  of  Exchequer 
Chamber  (affirming  the  judgment  of 
the  Court  of  Exchequer),  that,  as- 
suming it  to  be  founa  as  a  &ct  that 
the  Company  had  directed  the  ac- 
ceptance of  shares  to  be  in  the  form 
appended  to  the  articles  of  associa^ 
tion,  the  defendant  was  not  a  share- 
holder in  the  Company.  1^  New 
Brunetoiek  and  Canada  Land  and 
JEtaiUoay  Company  {Limited)  y.  Mug^ 
geridge^  680 

(3).  Action  by,  againet  Shareholder 
for  Libel, 

A  Joint  Stock  Company,  incorpo- 
rated under  the  19  &  20  Vict.  c.  47, 
may  maintain  an  action  for  libel 
against  a  shareholder  in  the  Com* 
panj.  Ihe  Metropolitan  Saloon  Om- 
nibue  Company  (Limited)  y.  Haw- 
kins, 87 

JUDGMENT. 

(1).     Belation    of —  Signing    after 

Death, 

Judicial  proceedings  are  to  be 
considered  as  taking  place  at  the 
earliest  period  of  the  day  on  which 
they  are  done.  There^re,  where 
judgment  was  signed  at  the  opening 
of  the  office  at  ite  usual  hour,  eleyen 
▲.  H.,  and  the  defendant  died  at 
half-past  nine  a.  h.  on  the  same 
morning : — Held,  that  the  judgment 
was  regular.     Wright  and  Another 

y.  MUU,  488 

« 

(2).  Charging  Order  on  Stock. 

A  judgment  debtor  was  entitled, 
as  sole  executor  and  legatee  under 
the  will  of  D.,  to  the  arrears  of  a 


I  goyemment  annuity  granted  for  the 
life  of  D.  He  was  dso  entitled  as 
such  executor  and  legatee  to  a  go- 
yemment annuity  in  the  name  of  D., 
but  granted  for  his  own  life : — Held, 
that  neither  the  arrears  not  the  an- 
nuity were  chargeable  under  the 
1  &  2  Vict.  c.  110,  s.  14.  Thylcr  y. 
Jhtmbull,  495 

(3).  On  Unstamped  Warrant  of  At- 
torney. 

An  unstamped  warrant  of  attor- 
ney is  not  ayailable  at  law  or  in 
equity  ;  and  the  Court  will  not  allow 
it  to  be  taken  off  the  file  for  the  pur- 
pose of  being  stamped,  so  as  to  give 
it  a  priority  oyer  a  subseouent  judg- 
ment creditor  who  has  filed  a  stamp^ 
warrant  of  attorney. 

In  future  no  warrant  of  attorney 
permitted  to  be  filed  without  a  pro- 
per stamp.   Semple  y.  Nicholson,  298 

(4).  Action  on — Flea. 

Matter  which  affords  ground  for  a 
writ  of  error  cannot  be  pleaded  in 
bar  to  an  action  on  a  judgment. 
Therefore,  where  to  an  action  against 
husband  and  wife,  on  a  judgment 
against  the  wife,  the  defendant  plead- 
ed that  she  was  coyert  when  the  ac- 
tion in  which  the  judgment  waa 
recoyered  was  commenced  and  thence 
until  the  judgment,  and  that  her 
husband  was  not  a  party  to  the  judg- 
ment or  a  defendant  in  the  action : — 
Held,  that  the  plea  was  bad.  Dick 
y.  Alexandre  Tolhausen  and  Anna 
his  Wife,  695 

LANDLOED  AND  TENANT. 

See  Lease. 

(1).  Action  for  Bent  by  Mortgagor 
twainst  his  Tenant  —  Bffect  of 
Notice  by  Mortgagee  not  to  Pay. 

In  1856,  B.,  a  mortgagor  in  po»- 
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session,  a^;reed  that  he  and  all  neces- 
sary parties  would  execute,  and  the 
de^ndant  agreed  to  take,  a  lease  of 
certain  premises ;  the  defendant, 
until  the  lease  should  be  granted,  to 
have  the  use  and  occupation  thereof 
as  tenant  from  year  to  year.  There 
was  a  provision  for  payment  of  the 
costs  of  B.  and  the  mortgagees.  The 
mortgagees  assented  to  the  agree- 
ment though  they  were  not  parties 
to  it.  The  defendant  entered  and 
paid  rent  to  B.  up  to  Michaelmas, 
1857.  On  the  12th  of  December, 
1857,  B.  assigned  to  the  plaintiff. 
In  April,  1858,  the  mortgagees  gave 
notice  to  the  defendant  to  pay  the 
rent  due  to  them,  but  no  rent  was 
in  fact  paid  to  them  by  the  defen- 
dant. The  plaintiff  sued  for  the 
rent  due  from  Christmas,  1857 : — 
Held^  that  the  notice  by  the  mort- 
gagees to  the  defendant  to  pay  rent 
to  them  was  no  answer  to  the  action 
for  the  rent  due  either  before  or 
since  the  notice.  Hickman  y.  Jfo- 
chin,  716 

(2).  Musbcmd  and  Wife  Letting  Fro- 
perty  Settled  to  Separate  TJee  of 
Wife—IIstoppel 


By  marriage  settlement  real  es- 
tates were  conveyed  to  trustees  in 
trust  to  permit  the  wife  to  receive 
the  rents  to  her  sole  use  indepen- 
dently of  her  husband.  After  the 
mamage  the  husband  let  the  pre^ 
mises  to  tenants,  speaking  of  them 
as  property  in  which  his  wife  was 
interested.  The  wife  received  the 
rents  during  her  life.— JET^ZJ,  that  it 
was  a  question  of  fact  in  what  cha- 
racter the  husband  let  the  premises, 
whether  as  agent  for  the  -trustees  or 
as  his  wife's  property  ;  and  that 
afber  the  death  of  the  wife  the  ten- 
ants were  not  estopped  from  denying 
that  the  husband  had  any  interest, 
unless  it  was  found  that  he  let  in  his 


own  name.     SJowe  v.  Scarrott  and 
ISharp  V.  Scarrott^  723 

(3).  l^enancy  JTom  Tear  to  Tear. 

See  MOBTGAQE. 

(4).   Use  and  Occupation^ Evidence. 
See  Bent. 

LEASE. 

Forfeiture — Evidence  of  Non-ineur^ 
ance — Waiver. 

In  ejectment,  against  a  tenant  for 
forfeiture  by  non-insurance,  brought 
on  the  24th  of  December,  1858,  it 
was  proved  that  on  two  occasions, 
the  first  a  year  and  a  half  before  ac- 
tion brought,  and  the  second  in 
August,  1858,  the  defendant  had 
admitted  that  he  was  uninsured.  On 
the  latter  occasion  he  stated  that  he 
wanted  the  money  for  other  pur- 
poses. Notice  was  8:iven  to  the  de- 
fendant to  produce  the  policy  at  the 
tnal,  which  he  failed  to  do.  On  the 
2drd  of  December,  1858,  the  plain- 
tiff received  some  rent  from  the 
undertenants  of  the  premises,  ''on 
account  of  rent  due  at  Michaelmas.*' 
— Held :  First,  that  there  was  evi- 
dence from  which  a  jury  might  pre- 
sume a  continuing  breach  of  the 
covenant  to  insure  on  the  24th  of 
December  at  the  time  of  action 
brought. 

Per  Pollock,  G.B.,  and  Martin,  B., 
the  receipt  of  rent  is  not  a  waiver 
of  a  forfeiture,  unless  it  be  of  rent 
due  on  a  day  after  the  forfeiture  was 
incurred;  and  therefore  the  accep- 
tance of  rent  from  the  undertenante 
had  not  the  effect  of  a  distress,  so  as 
to  operate  as  a  recognition  of  the 
existence  of  the  defendant's  tenancy 
on  the  2drd  of  December  when  the 
money  was  received.  iPriee  v.  Wor* 
wood,  612 
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LEGACY  DUTY. 

A  bequest  of  money  for  the  pur- 
pose of  building  a  church  and  parson- 
age house,  and  of  endowing  and  re- 
pairing the  church,  is  subject  to  a 
legacy  duty  of  101,  per  cent.  In  re 
WUham  JParker,  decetued,  666 


LIBEL. 

(1).  Pojfmeni  mto  Court  in  AeHon  of. 

See  Costs. 

(2).  Againet  JohU  Stock  Comptmjf. 
See  Jonrr  Stock  CoMPAirr,  (8). 

(3).  In  Affidavit. 
See  BirAMATTOK. 


LIEN  FOE  FREIGHT. 
See  Chabtbb-pabtt. 


LIMITATION   OF  ACTIONS 
ON  BONDS. 

8^4  Wm.  4,  e.  42,  e.  S-^EJhit  of 
Abatement  qf  Action  hy  Death  of 
Obligor. 

In  May  I88I,  the  obligee  of  a 
bond  brought  an  action  upon  it 
against  the  obligor.  After  notice  of 
tnal  the  action  abated  by  the  death 
of  the  obligor  in  December  1835. 
The  obligor  left  a  will,  which  was  not 
proved.  On  the  18th  May,  1857, 
administration  of  the  goods  and 
effects  of  the  obligor  with  his  will 
annexed  was  granted  to  the  present 
defendant.  In  March  1852,  the 
obligee    petitioned    the    Insolvent 


Court,  and  his  effects  vested  in  the 
provisional  assignee,  the  present 
plaintiff,  who  commenced  this  action 
on  the  bond  against  the  defendant 
on  the  17th  May,  1858.— ZTi;^,  that 
the  right  of  action  was  not  barred 
by  the  Statue  of  Limitations,  8  A  4 
W  m.  4,  c.  42,  s.  8.  Sturpe,  Provi- 
eiondl  Aeeifnee  of  the  Eetate  of  J. 
ffartfy,  an  ineolvent  debtor,  v.  Sir 
W.  Darelly  Baronet,  Adminietrator, 
with  the  wiU  annexed,  of  John  Earl 
ofSpnont,  622 

LIMITATIONS,  STATUTE  OF. 
Acknowledgment. 

In  1847,  the  plaintifis,  who  were 
solicitors,  lent  to  the  defendant 
100^.  oa  a  roortgace,  40/.  on  a  pro- 
missory note,  ana  they  had  also  a 
claim  against  him  for  costs.  In 
1857,  the  defendant  wrote  to  the 
plaintiffs  as  follows :— ''  Sept.  26.  I 
wish  to  inform  you  that  I  received 
yours  this  morning.  I  am  going  to 
leave  my  situation  on  the  1st  No- 
vember, and  when  the  policy  is  paid 
on  the  29th  October,  I  hope  that 
you  will  have  the  whole  of  your  ac- 
counts ready  for  me,  as  I  hope  to  be 
with  you  on  that  day."—"  Oct.  26. 
Mr.  Y .,  when  here  on  Saturday, 
stated  that  the  amount  due  against 
me  was  about  280^.  Of  course  this 
includes  the  100^.  and  interest  that  I 
had  some  years  since,  and  the  40/. 
promissory  note  that  I  jointly  signed 
with  the  late  Mr.  B.  Of  course  you 
are  aware  that  you  have  25/.  to  my 
credit  that  Mr.  Y.  paid  over  when 
he  could  not  complete  the  purchase 
of  the  propei::ty  in  the  High  Street." 
SCeld,  a  sufficient  acknowledgment 
of  the  debt  to  take  the  case  out  of 
the  Statute  of  Limitations.  Chdwin 
V.  CuUey,  373 
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MALICIOUS  PROSECUTION. 

JBvidenee  of  want  of  reofonMe  and 
probable  Cause — Malice. 

On  tbe  24th  January,  1857,  the 
plaintiff  was  adjudicated  bankrupt. 
At  that  time  he  owed  two  poor-iatea, 
and  on  the  Slst  January  ne  was  aa- 
aessed  to  a  third  rate.     On  the  5th 
Pebruary  he  obtained  a  protection, 
under  the  112th  section  of  The  Bank- 
rupt Law  Consolidation  Act,  1848, 
until  the  5th  March,  which  protec- 
tion was  extended  to  the  7th  April. 
On  the  5th  March  aU  his  goods  were 
sold.    In  February,  the  rates  were 
demanded  of  him  by  one  of  the  de- 
fendants, who  was  assistant  overseer, 
and  a  notice  was  left  for  payment 
in  ten  days,  or  legal  proceedings 
would  be  taken  to  enforce  them.  On 
the  Idth  February  the  same  defend- 
ant applied  to  the  justices  and  ob- 
tained a  summons  in  the  usual  form, 
reouiring    the    plaintiff  to    appear 
beiore  them  for  the  non-payment  of 
the  rates.     The  plaintiff  wrote  upon 
the  summons  that  his  goods  were 
under  the  protection  of  the  Court  of 
Bankruptcy,  and  the  rates  would  be 
paid  out  of  .the  estate,  and  left  it  at 
tbe  defendant's  house.   The  plaintiff 
did  not  appear  before  the  justices, 
and  they  granted  the  usual  distress 
warrant.    This  was  returned  nuUa 
bona,  and  on  the  16th  March  a  war- 
rant was  issued  by  the  justices  com- 
manding another  of  the  defendants, 
a  constable,  to  arrest  the  plaintiff 
and  keep  him  in  gaol  for  one  month, 
unless  the  rates  were  sooner  paid. 
On  tbe  16th  March  the  constable 
arrested  him,  when  he  produced  his 
protection  and  was  released.      On 
the  2drd  March  he  was  again  ar- 
rested, and  kept  in  custody  until  the 
7th  of  April,  when  he  was  discharged 
by  order  of  a  Commissioner  of  Bank- 


MINING, 


871 


ruptcy.  Held^  in  the  Exchequer 
Chamber  (affirming  the  judgment  of 
the  Court  of  Exchequer),  that  there 
was  no  want  of  reasonable  and  pro- 
bable cause  for  the  arrest  ana  no 
eyidence  of  malice.  JPhillip*Y.Ifayfor 
and  Otkera,  565 

MASTEE  AND  SERVANT. 
Contract  for  BemtmeraHan, 

See  WoBK  Airn  Labovil 

MERCANTILE  LAW  AMEND- 
MENT ACT,  1866. 

Sect.  1 — Not  Betroepectioe, 

Held  in  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court 
of  Exchequer,  that  the  Ist  section  of 
"  The  Mercantile  Law  Amendment 
Act,  1856,"  does  not  apply  to  cases 
where  the  writ  of  execution  has  been 
deliyered  to  the  sheriff  before  that 
Act  passed.  Williams  y.  Smith,  559 

MINING. 

(1).  Bemoval  of  Support  of  Surface — 
Damages, 

• 

The  plaintiff  was  owner  of  a  house 
erected  in  1834  on  solid  ground. 
Preyiously  to  the  building  of  the 
house  a  portion  of  the  minerals  had 
been  gotten  under  a  garden  which 
adjoined  the  house.  In  1838  a  por- 
tion of  the  minerals  was  gotten  un- 
der, the  defendant'^  land  which  ad- 
joined the  garden.  In  1855  the 
defendant  commenced  getting  out 
the  rest  of  the  minerals  under  his 
hmd.  In  1857  the  plaintiff*s  land 
sank,  and  the  house  was  injured  by 
the  defendant's  mining  operations. 
It  was  found  by  the  jury  that  the 
sinking  of  the  plaintiff's  land  was 
caused  by  the  defendant's  workings  : 
that  some  damage  would  haye  hap- 
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pened,  bat  not  to  the  same  extent, 
if  the  garden  ground  had  been  left 
solid:  that  the  defendant  knew  of 
the  excavations  under  the  garden : 
that  the  land  would  have  sunk  in 
just  the  same  whether  there  was  a 
nouse  on  it  or  not ;  and,  lastly,  that 
the  damage  to  the  plaintiff's  house 
bj  the  sinking  was  300/. ;  2501,  oc- 
casioned solely  by  the  defendant's 
workings,  and  60i.  damages  caused 
in  part  oy  the  excavation  under  the 
garden. — Held  :  First,  that,  inas- 
much as  the  sinking  of  the  pUantiff's 
land  was  in  no  way  caused  by  the 
weight  of  the  house,  the  plaintiff 
was  entitled  to  recover  whether  he 
had  acquired  a  right  to  support  for 
his  foundations  by  the  defendant's 
soil  or  not. 

Secondly,  that  although  the  exca- 
vation under  the  garden  contributed 
to  the  extent  of  50/.  to  cause  the 
damage,  the  plaintiff  was  entitled  to 
the  whole  300/.,  because,  if  the  de- 
fendant had  not  done  the  wrongful 
act  complained  of,  no  part  of  the 
damage  would  have  occurred.  Broum 
V.  BMm,  186 

(2).  Stiff  ace  Damage, 
See  FoBEST  of  Dsak,  (I),  (2). 

(3).  Under  Bailvoay. 

See  Bailways  Clauses  Coksoli- 
j>ATi02f  Act. 

MORTGAGE. 

(1).  CkmBtruction  of—Fromso  that 
Mortgagor  shall  be  Tenant  to  Mort' 
gagee — Notice  to  Quit, 

By  indenture  of  the  23rd  Sep- 
tember, 1866,  B.  mortgaged  to  V. 
certain  premises  as  a  security  for  a 
loan  of  2500/.  The  deed  contained 
a  power  of  sale  in  default  of  pay- 
ment of  the  principal  and  interest 


on  a  certain  day :  also  a  power  for 
the  mortgagees  ''  at  any  time  or 
times  after  such  default"  to  enter 
upon  the  premises.  The  deed  also 
contained  the  following  provision :  — 
''  Lastly,  to  the  intent  that  the  said 
V.  may  have  for  the  recovery  of  the 
interest  accruing  on  the  principal 
money  hereby  secured  the  same 
powers  of  entry  and  distress  as  are 
by  law  given  to  landlords  for  the 
recovery  of  rent  in  arrear,  the  said 
B.  doth  hereby  attorn  and  become 
tenant  from  year  to  year  to  the  said 
y.  of  the  said  premises  hereby  as- 
simed,  at  and  under  the  yearly  rent 
of  125/.,  to  be  paid  by  half-yearly 
payments  on  the  23ra  March  and 
25th  September.  Nevertheless  it  is 
hereby  agreed  that  in  the  event  of 
any  sale  under  the  powers  herein- 
before  contained,  the  attornment  and 
tenancy  hereby  created  shall,  as  re- 
gards such  portion  of  the  premises 
as  shall  be  sold,  be  at  an  end ;  and 
that  without  any  previous  notice  to 
put  an  end  to  the  same."  By  in- 
denture of  the  18th  Februaiy,  1857, 
B.  assigned  by  way  of  mortgage  all 
his  interest  in  the  mortgaged  pre- 
mises to  the  plaintiffs,  as  a  security 
for  a  loan  of  1500/.  By  indenture 
of  the  27th  October,  1858,  V.  as- 
signed his  mortgage  to  the  plaintiffs. 
On  the  12th  November,  1858,  the 

Elaintiffs  gave  B.  notice  that  they 
ad  entered  on  the  premises  under 
the  provisions  contained  in  the  mort- 
gage deed  of  the  28rd  September, 
1856.  B.  refused  to  give  up  pos- 
session, and  on  the  25th  November 
the  plaintiffs  distrained  B.'s  goods 
for  rent  alleged  to  be  due  up  to  the 
25th  September. — Held,  that  the 
clause  of  attornment  in  the  inden- 
ture of  the  23rd  September,  1856, 
did  not  create  a  tenancy  from  year 
to  year  with  all  its  incidents ;  and 
that  the  plaintiffs  might  maintain 
ejectment  against  B.  without  giving 
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him  six  months'  notice  to  quit.  The 
Metropolitan  Counties  and  General 
Life  Assurance^  Annuity^  Loan  and 
Investment  Society  v.  Broum,      428 

(2).  Btnlding  Society — Bight  to  Be- 
deem,  and  Effect  of  Bedemption, 

See  Building  Sooiett. 


MORTMAIN. 

By  indenture,  dated  in  1822,  B., 
in  consideration  of  30/.,  conyejed  a 
house  to  C.  and  his  heirs,  to  the  use 
of  himself  for  life,  with  remainder  to 
the  use  of  N.  and  E  (who  were  over- 
seers of  the  parish  of  H.),  their  heirs 
and  assigns,  for  ever;  and  it  was 
declared  that  the  overseers  paid  the 
SOI,  out  of  parish  monies,  and  that 
the  premises  were  conveyed  to  them 
in  trust  to  permit  the  same  to  be 
used  as  a  poor  house  to  place  paupers 
therein  belonging  to  the  parish  of 
H. : — Seld,  that  the  conveyance  was 
not  void  under  the  statutes  of  mort- 
main.   Bumaby  v.  Barsby,  699 


MUTINY  ACT, 

Army  Works  Corps. 

The  Army  Works  Corps,  which 
served  in  the  Crimea  under  an  agree- 
ment with  the  Government,  are  not 
soldiers,  although  subject  to  the  pro- 
visions of  the  Mutiny  Act,  19  &  20 
Yict.  c.  10 ;  and  therefore  they  are 
not  entitled  to  the  certificate  of  dis- 
charge required  by  the  Articles  of 
War  tobe  given  to  dismissed  soldiers. 
Cook  V.  Paxton,  868 


NEGLIGENCE. 
See  Action  ok  the  Case  for. 

VOL.  it. — N.  S.  L  L  L 


PAPEB. 

What  is. 

See  ExoiSE. 

PAYMENT  INTO  COXJET. 

Effect  of,  in  Action  of  Lihel. 
See  Costs,  (1). 

PENALTY. 
See  DjLMAasB,  (2). 

PERPETUITY. 
See  Bent  Chabob. 

PLEADING. 
(1).  Construction  qf— Certainty. 

An  allegation  that  a  party  cove- 
nanted ''  by  indenture,"  imports  that 
the  covenant  was  under  seal.  Phillips 
V.  CUft,  168 

(2) .  Declaration  on  Case  for  Bemoval 
of  Lateral  Support. 

The  second  count  of  a  declaration 
stated  that  a  messuage  and  land,  the 
reversion  whereof  belonged  to  the 
plaintiff,  were  in  fact  supported  by 
the  land  adjoining:  yet  the  defendant 
wrongfully  and  negligently  dug  and 
made  divers  excavations  in  the  land 
adjoining  without  sufficiently  shor- 
ing the  said  messuage  and  land,  and 
thereby  deprived  them  of  their  sup- 
port, whereby  they  sank  and  were 
injured. — The  third  count  stated  that 
the  plaintiff,  by  reason  of  her  said 
interest  in  the  messuaee  and  land, 
was  entitled  to  have  the  messuage 
supported  laterally  by  certain  land 
adjoining  -.  yet  the  defendant  wrong- 
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fully  and  negligently  dug  and  made 
diyera  excavations  in  the  land  ad- 
joining without  sufficiently  shoring 
the  said  messuage  and  land,  and 
thereby  deprived  the  messuage  of 
the  support  to  which  the  pluntiff 
was  so  entitled,  whereby  the  mes- 
suage and  land  sank  and  were  in- 
jured,— Held,  that  the  second  count 
Mras  good,  although  it  did  not  alle^ 
any  right  to  support  (for  as  it  did 
not  appear  that  the  defendant  was 
the  owner  of  the  adjoining  land,  he 
must  be  taken  to  be  a  stranger  and 
a  wrong-doer). 

Held,  also,  that  the  third  count 
was  good.  JSlizabeth  Bibhy  v.  Car- 
ter, 153 

(8).  Plea  in  Bar — Proviso  for  Be- 
fetence  of  Disputes  to  ArbitraHon, 

See  Abbitbatiok. 

(4).  Pleas  to  Action  on  Judgment. 
See  JunoMEKT,  (4). 

(6).  Justification  under  Warrant  of 
Justice  of  a  Borough  acting  as 
such — JEvidence —  Variance. 

In  trespass  for  breaking  and  en- 
tering the  plaintiffs  premises,  the 
defendant  pleaded  a  justification 
under  a  search  warrant  granted  by  a 
justice  of  the  county  of  Stafford. 
At  the  trial,  the  defendant  gave  in 
evidence  a  search  warrant  granted 
by  a  justice  of  the  borough  of  Wol- 
verhampton, acting  as  such,  but  who 
was  also  a  justice  of  the  county  of 
Stafford: — Held,  that  the  evidence 
did  not  support  the  plea.  Webb  v. 
Boss,  111 

(6).  Amendment  of 
See  Amevdukvt, 


PEACTICE. 

(1).  Writ  of  Summons  for  Service  out 
of  Jurisdiction — Setting  aside. 

See  CoiocoK  La.w  Pbocedube  Act, 
1852,  (1). 

(2).  Interrogatories, 

See  CoMMOK  Ljlw  Pbogeditbe  Act, 
1854,  (2). 

(3).  Inspection  of  Documents  by  De- 
fenaant  in  Action  for  Libel, 

A  shareholder  in  a  Joinfc  Stock 
Company  is  not  entitled  to  an  in- 
spection of  their  books  for  the  pur^ 
pose  of  proving  a  plea  of  justifica- 
tion in  an  action  against  him  for 
libel  imputing  insolvency  to  the 
Company.  The  Metropolitan  Saloon 
Omnibus  Oompany  {Limited)  v.  Hauh 
kins,  146 

(4).  Inspection  of  Documents — Costs, 

There  is  no  general  rule  that  the 
costs  of  inspection  of  documents 
must  be  borne  by  the  party  seeking 
it,  and  that  the  costs  of  obtaining 
an  order  for  the  inspection  are  costs 
in  the  cause ;  but  the  Court  will  in 
its  discretion  order  both  the  costs  of 
the  application  and  inspection  to  be, 
in  any  event,  the  costs  in  the  cause 
of  the  party  called  upon  to  grant  the 
inspection.  StUwelt  and  Another  v. 
Buck,  468 

(5).  Staying  Proceedings  after  ad- 
judication or  Interpleader  Sum^ 
mons  in  County  Court, 

Brewing  utensils,  hops,  &c,,  hav- 
ing been  seized  under  a  warrant  of 
execution  from  a  County  Court 
against  the  goods  of  B.,  were  claimed 
by  one  W.  On  the  5th  of  October 
the  bailiff  caused  an  interpleader 
summons  to  be  issued,  calling  on  the 
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parties  to  appear  on  the  18tb,  when  i 
the  claim  would  be  adjudicated  upon. 
The  County  Court  judge  decided 
that  the  goods  were  the  property  of 
W.  The  goods  having  been  given 
up,  W.  commenced  an  action  against 
the  execution  creditor  for  damages, 
for  wrongfully  depriving  him  of  the 
possession  of  the  goods,  by  means 
whereof  he  was  prevented  from  carry- 
ing on  his  trade  as  a  brewer,  alleging 
special  damage.  The  Court  refused 
to  interfere  to  stay  the  proceedings 
at  the  instance  of  the  defendant. 

Semble,  that  the  power  to  stay 
proceedings,  under  the  9  &  10  Vict. 
c.  95,  s.  118,  is  confined  to  actions 
brought  before  the  adjudication  of 
the  County  Court  judge. 

Setnble^  that  if  the  proceedings  on 
the  interpleader  summons  consti- 
tuted a  aefence  to  the  action,  it 
should  have  been  pleaded.  Jones  t. 
Williams,  706 


PEESCEIPTION  ACT. 

What  Mights  may  he  acquired  by 
Company  incorporated  for  parti- 
cular Purposes. 

See  Public  Compakt. 
Eabemskt,  (1). 


PEOBATE  DUTY. 

A  testator  having  by  a  valid  con- 
tract agreed  to  sell  a  freehold  estate 
for  115,000^.,  and  received  a  deposit 
of  15,000/.  in  his  lifetime,  the  con- 
tract was  specifically  performed  and 
the  remainder  of  the  purchase  money 
paid  to  his  executor  after  his  death. 
— Held,  that  probate  duty  was  not 
payable  in  respect  of  any  portion  of 
the  115,0002.  as  part  of  the  personal 
estate  of  the  testator.  The  Attorney 
Chneral  v.  John  Brunmng,  94 


PEOCHEIN  AMY. 
See  LfTFAKT. 

PUBLIC  COMPANY. 

Incorporated  hy  Act  of  Parliament 
for  particular  Purpose — Power  to 
acquire  and  hold  Property. 

A  Company  incorporated  by  act 
of  parliament  for  tne  purpose  of 
making  and  maintaining  a  canal,  and 
having  powers  under  their  Act  to 
take  water  for  the  purpose  of  sup- 
plying the  canal,  cannot  by  user  ac- 
quire, under  the  2  &  3  Wm.  4,  c.  71, 
s.  2,  a  prescriptive  right  to  take  the 
water  for  any  other  purpose.  The 
National  Ouaranieed  Manure  Com' 
pany  {Limited)  v.  Donald  and  An- 
other,  8 

PUBLIC  HEALTH  ACT,  1848. 

Bye-lawy  Validity  of—^'Districf''- 
«  Plying  for  Hirer 

By  an  order  in  council,  the  entire 
area,  places,  and  parts  of  places  com- 
prisea  within  the  boundaries  of  the 
township  of  L.  were  constituted  a 
"  district,"  for  the  purposes  of  "  The 
Public  Health  Act,  1848."  The 
Blackpool  Improvement  Act,  1858, 
s.  48,  empowered  the  Local  Board 
from  time  to  time  to  make  bye-laws 
for  (amongst  other  purposes^  regu- 
lating the  conduct  of  tne  drivers  of 
hackney  carriages,  animals,  &c.,  ply- 
ing within  the  district,  and  for  fixing 
the  stands  of  such  hackney  carriaget 
and  animals.  The  Local  Board  made 
the  following  bye-law. — "That  the 
several  places  in  the  district  where 
painted  boards  shall  from  time  to 
time  be  placed  by  the  said  Local 
Board  to  distinguish  them  as  stands, 
shall  be  the  stands  for  such  number 
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of  carriages,  horses,  asses  and  mules, 
&c.,  as  shall  be  mentioned  on  such 
boards ;  and  no  drirer  of  any  such 
carriage,  Ac.  shall  place  the  same  on 
any  other  than  some  one  of  such 
stands,  or  shall  p^y^br  hire  in  any  of 
the  streets  or  places  within  the  said 
district  (except  on  one  of  such 
stands)  under  a  penalty  not  exceed- 
ing 40*.  A  licenced  driver  was  con- 
victed of  "plying  for  hire"  off  a 
stand.  On  appeal,  the  justices  stated 
that  it  was  proved  to  their  satisfac- 
tion that  the  appellant  was  driving 
a  licenced  carnage  on  the  beach 
within  the  district :  that  he  got  off 
and  spoke  to  some  people  and  took 
them  up  having  then  passed  a  stand. 

Held: — First,  that  the  bye-law 
was  valid,  although  it  did  not  on  the 
face  of  it  specify  the  exact  localities 
where  the  stanas  were  to  be. 

Secondly. — That  the  sea  shore 
between  high  and  low  water  mark 
was  within  the  district. 

Thirdly. — That  the  appellant'  was 
properly  convicted  of  "plying  for 
nire"  off  a  stand.  The  Blackpool 
Local  Board  of  Health  v.  Bennett, 
Same  v.  Kenyon,  127 

RAILWAYS     CLAUSES    CON- 
SOLIDATION ACT,  1845,  s.  78. 

A  railway  Company,  having  piu*- 
.  chased  land  for  the  purpose  of  their 
railway  by  agreement,  and  having 
taken  a  conveyance  in  the  form  given 
in  the  Lands  Clauses  Consolidation 
Act,  1845,  Schedule  (A.),  and  not 
being  willing  to  purchase  the  mine- 
rals after  notice  of  the  owner's  in- 
tention to  work  them,  pursuant  to 
s.  78  of  the  Kailways  Clauses  Con- 
solidation Act,  1845,  is  not  entitled 
to  the  adjacent  or  subjacent  support 
of  the  minerals  ;  but  the  owner  is 
entitled  to  get  them  notwithstanding 
that  the  getting  of  such  minerals 
would  cause  the  surface  to  subside. 


— Held,  accordingly,  that  where,  un- 
der such  circumstances,  the  Company 
had  given  notice  that  the  working 
of  the  mines  was  likely  to  damage 
the  works  of  the  Company,  the  owner 
of  the  minerals  was  entitled  to  re- 
cover compensation  which  had  been 
assessed  under  the  78th  section. 
Fletcher  and  Rose  v.  The  Cheat 
Western  Railway  Company,         242 

RAILWAY  COMPANY. 

(1).  Rights  of  in  respect  of  Ease- 
ments— Conversion  of  Canal  into 
Railway, 

See  Public  Company. 

(2).  Liability  of  for  Loss  of  Goods 
forwarded  on  their  Line  by  another 
Company. 

The  plaintiff  took  at  the  Newport 
Station  of  the  South  Wales  Railway 
Company  a  ticket  from  Newport  to 
Birmingham,  for  which  he  paid  the 
entire  fare.  The  South  Wales  Rail- 
way extends  from  Newport  to  within 
twelve  miles  of  Q-loucester,  which 
latter  distance  is  traversed  on  the 
Great  Western  Railway  ;  and  the 
Midland  Railway  Company  have  a 
line  from  Gloucester  to  Birmingham. 
By  arrangement  between  the  three 
Companies  tickets  are  issued  for  the 
entire  distance,  and  the  fares  are 
divided  between  them  according  to 
the  mileage  travelled  on  each  line. 
At  Gloucester  the  plaintiff  took  his 
portmanteau  from  the  South  Wales 
railway  carriage  and  delivered  it  to 
a  guard  of  the  Midland  Railway 
Company.  On  the  arrival  of  the 
train  at  Birmingham  the  portman- 
teau was  missing.  The  plaintiff  hav- 
ing sued  the  Midland  Railway  Com- 
pany for  the  loss  : — Held,  that  the 
contract  was  an  entire  contract  with 
the  South  Wales  Railway  Company 
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to  convey  the  whole  distance  from 
Newport  to  Birmingham,  and  con- 
sequently the  Midland  Eailway  Com- 
pany were  not  liable.  Mytton  v. 
The  Midland  Bailway  Company^  615 

(3).  Liability  of  as  Carriers  for  Ac- 
cidents occasioned  by  Defects  of 
Line  over  which  their  Trains  run. 

See  Action  (on  tue  Case)  foe 
Negligence,  (1). 

(4.)  Bristol  and  Exeter  Itailway 
Company's  Act,  8  4"  9  Vict,  c,  civ. 
*.  19 — Charges  for  Conveyance  on 
"  The  Itailway, ^^  Junction,  and 
Branch  Bailways. 

By  the  6  Wm.  4,  c.  xxxvi.,  a  Com- 
pany was  incorporated  for  the  pur- 
pose of  making  a  railway  from  Bristol 
to  Exeter.  By  section  178,  the  Com- 
pany was  authorized  to  make  such 
reasonable  charges  for  the  convey- 
ance of  passengers  and  goods  on 
their  railway  as  they  might  deter- 
mine upon,  not  exceeding  a  certain 
sum.  The  8  &  9  Vict.  c.  civ.  em- 
powered the  Company  to  make  a 
junction  railway  and  three  branch 
railways.  The  19th  section  provided, 
that  it  should  not  be  lawful  for  the 
Company  to  charge  in  respect  of 
certain  goods  "  conveyed  on  the  raiU 
way"  more  than  certain  sums  therein 
specified.  The  Company  published 
a  table  of  their  charges  for  the  car- 
riage of  goods.  It  contained  an 
alphabetical  list  of  various  goods, 
divided  into  five  classes,  and  '^  packed 
parcels"  were  to  be  charged  of  the 
fifth  class,  with  50  per  cent,  added 
to  the  rate.  The  plaintiff,  a  carrier, 
sent  a  '*  packed  parcel "  to  be  carried 
by  the  Company  on  their  railway 
from  Bristol  to  Bridgewater.  This 
parcel  contained,  amonm^t  other 
things,  a  cask  of  spirits,  but  it  did 
not  appear  that  any  appreciable  ex- 
tra  risk    was    thereby  occasioned. 


The  Company  charged  for  the  car* 
riage  of  tois  parcel  according  to  the 
rate  of  the  mth  class  with  50  per 
cent,  added  to  it.  Persons,  not  car- 
riers,were  accustomed  to  send  packed 
parcels  without  the  additional  charge 
of  50  per  cent. 

Held :  First,  that  the  words  "  the 
railway,"  in  the  19th  section  of  the 
8  &  9  Vict.  c.  civ.,  applied  to  the 
whole  line  of  railway,  and  not  to  the 
junction  and  branch  railways  only. 

iJecondly,  that  the  charge  to  car- 
riers  of  50  per  cent.,  in  addition  to 
the  rate  for  "packed  parcels,**  was 
an  unequal  and  unreasonable  charge. 
Gorton  and  Another  v.  Hie  Bristol 
and  Ejceter  Railway  Company,       33 

(6).  Bristol  and  Exefer  Railway — 
8  &  9  Vict,  c,  civ.,  *.  19 — Junction 
and  Branch  Bailways, 

By  the  6  Wm.  4,  c.  xxxvi.,  a 
Company  was  incorporated  for  the 
purpose  of  making  a  railway  from 
Bristol  to  Exeter.  By  section  178, 
the  Company  was  authorized  to  make 
such  reasonable  charges  for  the  con- 
veyance of  passengers  and  goods  on 
their  railway  as  they  might  deter- 
mine upon,  not  exceeding  a  certain 
sum.  The  8  &  9  Vict.  c.  civ,  en- 
titled "  An  Act  to  amend  the  Acts 
relating  to  the  Bristol  and  Exeter 
Bailway,  and  to  authorize  the  for- 
mation of  a  junction  railway  and 
several  branch  railways  connected 
with  the  same,*'  by  section  19  pro- 
vided, that  it  should  not  be  lawful 
for  the  Company  to  charge  in  respect 
of  certain  goods  conveyed  on  the 
railway  more  than  certain  sums 
therein  specified.  Held,  by  the 
Court  of  Exchequer  Chamber  (af- 
firming the  judgment  of  the  Court 
of  Exchequer),  that  the  words  the 
railway,  in  the  19th  section  of  the 
8  &  9  Vict.  c.  civ.,  applied  to  the 
whole  line,  including  the  junction 
and  branch  railways,  and  not  to  the 
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junction  and  branch  railways  onlj. 
Oarion  ▼.  The  Bristol  and  Exeter 
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RAILWAY  AND  CANAL 
TEAFFIC  ACT. 

The  17  A  18  Vict.  c.  81,  s.  7, 
which  makes  void  all  notices,  condi- 
tions and  declarations,  made    and 
giren  by  a  railway  or  canal  Com- 
pany, limiting  their  liability,  unless 
such  as  the  Court  or  the  Judge  trying 
the  cause  may  adjudge  to  be  just  and 
reasonable,  extends  to  coses  where  a 
special  contract  has  been  signed  in 
conformity  with  the  subsequent  pro- 
vision in  the  statute.     So   Held  in 
the  Court  of  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court 
of  Exchequer.    Dissentiente  Erie,  J. 
The  plaintiff  brought  three  horses 
to  the  cattle  station  of  the  defend- 
ants'  railway  at   Liverpool,    to  be 
forwarded  by  a  cattle  truck  to  York. 
The  defendants'  servant  provided  a 
truck  for  the  purpose,  which  to  all 
external  appearance,  and  so  far  as 
the  servant  Knew,  was  sufficient  for 
the  purpose.    The  plaintiff  signed  a 
ticket  which  contained  the  following 
memorandum.  '*  This  ticket  is  issued 
subject  to  the  owner's  undertaking 
all  risks  of  conveyance,  loading  and 
unloading  whatsoever ;  as  the  Com- 
pany will  not  be  responsible  for  any 
ujury  or  damage  (howsoever  caused; 
occurring  to  live  stock  of  any  de- 
scription travelling  upon  the  rsolway 
or  m  their  vehicles."     Two  pence 
per  mile  was  charged  for  horses  laden 
at  the  cattle   station.     Horses  so 
laden  are  forwarded  in  open  trucks 
by  a  cattle  or  luggage  train.     At  the 
passenger  station  horses  are  taken 
at  the  rate  of  four  pence  a  horse  per 
mile.    Horses  laden  at  this  station 
are  forwarded  in  horse  boxes  by  the 
trains  departing  from  the  passenger 
station,    usually    passenger    trains. 
The  tickets  issued  by  the  Company 
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for  horses  forwarded  by  the  passenger 
trains  are  similar  to  that  signed  by 
the  plaintiff.  The  truck  proved  to 
be  insufficient  for  the  carriage  of  the 
horses,  and  a  hole  was  made  in  it  on 
the  journey,  by  which  the  horses 
were  injured.— .HeW,  by  the  Court 
of  Excnequer  Chamber,  reversii^g 
the  judgment  of  the  Court  of  Exche- 
quer :  nrst,  that  the  condition  that 
tne  Company  "  would  not  be  respon- 
sible for  any  injury  or  damage,  how- 
soever caused,  was  not  just  and 
reasonable,  and  therefore  void.  Se- 
condly, that  it  did  not  protect  the 
defendants  from  liability  in  respect 
of  the  defect  in  the  truck.  Dissen- 
tiente  Erie,  J. 

Per  Erie,  J.,  that  the  condition 
did  not  extend  to  wilful  neglect  or 
other  misfeazance.  WManug  v.  The 
Lancashire  and  Yorkshire  Bailway 
Company,  327 

EEASONABLE  TIME. 

For  Removal  of  Cattle  from  Field. 
See  Distress,  (2). 

EENT. 

Presumption  from   Payment    of  to 
Overseers  of  Poor, 

The  defendant  and  his  predeces- 
sors in  estate  had  paid  to  the  plain- 
tiffs and  their  predecessors,  over- 
seers of  the  poor  of  the  township  of 
S.,  an  annual  sum  of  6Z.  14«.  8(f., 
expressed  to  be  for  rent  for  common 
lands.  It  was  admitted  that  the 
defendant  was  in  possession  of  the 
lands  out  of  which  the  rent  issued, 
but  they  were  not  identified,  and  no 
evidence  was  given  of  their  extent 
or  value.  The  defendant  would  not 
produce  his  deeds. — Held,  that  there 
wiA  evidence  on  which  a  jury  might 
find  for  the  plaintiff  on  a  count  for 
use  and  occupation.  Edwin  Hardon 
and  John  Charlesworth,  Overseers  of 
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the  Poor  far  the  time  being  of  the 
Toumship  of  Stockport^  v.  Lloyd 
Heeketh  Bamford  Hesketh,  176 

EENT  CHAEGE. 

Creation  of  hy  way  of  Use — Perpe- 
tuity, 

B.  being  mortgagee  in  fee  simple 
of  certain  lands,  and  the  equity  of 
redemption  in  fee  belonging  to 
Billings,  by  indenture  of  lease  and 
release  dated  October  1838,  between 
Billing  of  the  first  part,  B.  of  the 
second  part,  T.  of  tbe  third  part, 
and  H.  of  the  fourth  part,  BilLugs 
did  limit  and  appoint,  and  B.  con- 
veyed to  H.,  and  JBillings  confirmed, 
the  said  lands,  to  have  and  to  hold 
the  same  to  H.,  his  heirs  and  as- 
signs, to  the  use  of  H.,  his  heirs  and 
assigns,  for  ever,  subject  to  a  proviso 
for  redemption  by  Billings,  his  heirs, 
&c.,  on  payment  of  5000/.  Amongst 
other  provisoes  there  was  one,  that 
if  default  should  be  made  in  pay- 
ment of  the  5000/.  it  should  be  lawutl 
for  H.,  his  heirs  and  assigns,  to  sell. 
This  deed  contained  a  proviso  for 
quiet  enjoyment  by  Biuings  until 
default.  Also  the  following : — **  Pro- 
vided always,  and  it  is  hereby  ex- 
pressly agreed  and  declared  between 
and  by  the  parties  hereto,  that  if  at 
any  time  hereafter,  when  and  so 
soon  as  H.  and  every  other  person 
claiming  or  to  claim  by,  from, through 
or  under  him,  shall,  under  or  by  vir- 
tue of  any  power  or  authority  herein 
contained,  enter  into  or  upon  or 
otherwise  become  possessed  of  the 
said  premises,  or  any  part  thereof, 
the  same  shall  from  thenceforth  be 
subjected  and  be  charged  to  and 
with  the  payment  to  Billings  and 
his  assigns  of  the  annual  sum  of 
40/. ;  imd  the  same  shall  thenceforth 
be  recovered  or  recoverable  by  dis- 
tress or  otherwise  upon  or  out  of 
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the  mortgaged  premises."  This  con- 
veyance was  executed  by  B.  and 
Bulings,  but  not  by  H.  Default 
having  been  made  in  payment,  H. 
entered  into  possession  for  the  pur- 
pose of  exercising  the  power  of  sale. 
And  by  indenture,  dated  in  1847, 
he  conveyed  to  one  A.  T.,  who  en- 
tered into  possession  of  the  lands 
and  duly  paid  the  40/.  rent. 

Held: — First,  that  the  charge  of 
the  rent  of  40/.  a  year  was  not  a 
good  reservation  of  a  rent,  inasmuch 
as  it  was  in  favour  of  a  person  not 
having  a  legal  estate  in  the  land. 

Secondly. — That  there  was  no 
creation  of  a  rent  charge  good  at 
common  law,  because  the  releasee  in 
fee  simple  did  not  execute  the  deed 
of  1838. 

Thirdly. — That  the  rent  was  well 
created  by  way  of  use  under  the 
statute. 

Fourthly. — That  the  declaration 
of  this  use,  though  ailer  the  limita- 
tion of  the  estate  to  H.  and  his  heirs 
and  assigns,  to  the  use  of  H.,  his 
heirs  and  assigns,  was  not  open  to 
objection  as  being  a  use  upon  a 
use. 

Fifthly. — That,  assuming  that  the 
rent  might  arise  at  any  time  how- 
ever distant,  the  limitation  was  not 
void  for  remoteness  as  tending  to  a 
perpetuity^  Qilbertson  v.  Eicharde 
and  Others,  277 

EEYENUE. 

See  IircoHB  Tax. 
Legacy  Duty. 
Pbobats  Duty. 
Succession  Duty  Act, 

EEVEESIONEE. 

Action  for  Damages  to  Beversionary 
Interest  in  Chattels, 

See  Action  (ok  the  Case) 
.  against  Shebiff. 
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SALE  OF  GOODS. 
See  CoKTBAOT,  (3). 

Chop  of  Oil  to  he  groum  and  put  into 
Vendee' e  Bottlee —  Vesting  of  Pro- 
petty. 

In  JaDuary,  1858,  C.  agreed  to 
sell  to  the  plaintiff  all  the  crop  of 
oil  of  peppermint  grown  on  his  farm 
in  that  year  at  21^.  per  pound.  In 
September  C.  wrote  to  the  plaintiff 
for  bottles  to  put  the  oil  in.    The 

Elaintiff  sent  the  bottles,  and  C. 
aying  weighed  the  oil  put  it  in  the 
plaintiff's  bottles,  labelled  them  with 
the  weiffht,  and  made  out  iuyoices. 
Before,  howeyer,  he  had  completed 
the  filling  of  the  bottles  he  sold  and 
deliyered  seyeral  of  them  to  the  de- 
fendant. The  plaintiff  had  for  many 
years  past  bought  of  C.  his  crop  of 
oil  of  peppermint,  and  it  was  usual 
for  C,  wnen  the  bottles  were  filled, 
to  deliyer  them  to  a  carrier  to  take 
to  a  railway  station.  In  detinue,  by 
the  plaintiff  against  the  defendant, 
for  the  bottles  of  oil  of  peppermint 
delivered  to  him: — Held^  tnat  the 
putting  the  oil  in  the  plaintiff's  bot- 
tles was  an  aCt  of  appropriation 
which  yested  the  property  in  the 
plaintiff.  HUzaheth  Langton  y. 
Higgvne,  402 

SHERIFF. 
See  Action  ots  thb  CASE(A0AmsT). 

ESTOFFSL,  (3). 

Withdrawal  of  Writ  after  Execution 
*     '^Countermand, 

P.  haying  recovered  judgment 
against  F.,  the  sheriff,  on  the  15th 
of  April,  seized  F.'s  goods  in  Hamp- 
shire, under  a  fi.  fa.  in  that  action, 
and  left  a  man  in  possession.  On 
the  same  day  F.  executed  a  bill  of 
sale  to  W.,  and  a  writ  of  fi.  fa.,  in  an 


action  by  W.  against  F.,  was  lodged 
with  the  sheriff  for  execution.     On 
the  1st  of  May,  F.  was   taken  in 
Middlesex  under  a  writ  of  ca.  sa. 
issued  at  the  suit  of  P.,  and  there- 
upon P.'s  attorney,  at  Southampton, 
immediately  wrote  to  request  the 
sheriff  to  withdraw  from  possession 
under  the  ca.  sa.     The  officer  re- 
ceived the  letter,  but  his  man  con- 
tinued in  possession  of  the  goods 
and  did  not  in  fact  withdraw.     The 
officer    however    told  W.   that  he 
would  hold  for  him  under  his  writ. 
A  summons  to  set  aside  the  writ  of 
ca.  sa.,  on  the  ground  that  it  had 
been  irregularly  issued,  '*  no  return 
to  the  fi.  fa.,  under  which  the  sheriff 
now  holds  the  defendant's  property 
haying  been  made,"  was  taken  out 
on  the  3rd  of  May,  and  on  the  4th 
F.  was   discharged  out  of  custody, 
and  an  order  was  made  by  consent 
that  P.  should  be  at  liberty  to  pro- 
ceed on  the  fi.  fa.  under  which  the 
sheriff  is  in  possession."     The  sum- 
mons was  taken  out  and  the  consent 
to  the  order  given  by  R.,  the  London 
agent  of  W.,  who  was  the  attorney 
for  F.  in  the  action  of  P.  v.  F.,  upon 
F.'s  instructions.     W.  knew  nothing 
about  the  terms  of  the  order  at  the 
time  it  was  made,  and  when  he  heard 
of  it  took  no  steps  to  inform  P.  that 
he  objected  to  it,  or  that  it  was  made 
without  his  authority. — Held:  That 
the  sherifi^s  officer  having  continued 
in  actual  possession  under  P.'s  writ, 
and  the  direction  to  the  sheriff  to 
withdraw  havingbeen  countermanded 
before  it  was  actually  obeyed,  W. 
acquired  no  right  to  the  goocis  seized 
as  against  P. 

Per  Pollocky  C.  B.,  and  Martin, 
B.,  that  W.  was  bound  by  the  state- 
ment, "  that  the  sheriff  was  in  pos- 
session," contained  in  the  order  made 
in  the  cause  of  P.  v.  F.,  and  con- 
sented to  by  R.  as  the  London  agent 
ofW. 
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Per  Bramwell,  B.,  and  semble  per 
Channell,  B.,  that  the  statement  of 
fact  in  the  order  was  not  binding  on 
W.  as  evidence  against  him,  in  his 
private  capacity,  of  the  fact  stated 
in  it,  by  reason  merely  of  his  London 
agent  having  consented  to  it,  and 
therefore  that  the  admission  did  not 
affect  the  question  of  his  title  to  the 
goods  as  against  P.  F.  R,  Withers 
V.  Isabella  Farker,  Executrix  of  O, 
S,  Parker,  524 

SHIPPING. 

(1).  Agency  of  Master  in  forwarding 
Cargo  after  total  Loss  and  Ahandim- 
ment  of  Ship, 

See  Insttrakce  (Maeiite). 

(2).  Bill    of    Lading  —  lAen    for 

Freight, 

See  Chaetee-paktt. 

Insusa^ce  (Maeike). 

STATUTE. 
Operation — JVot  retrospective. 

See  Bond. 

Meecaktile  Law  Amendment 
Act,  1866. 

STATUTE  OF  FEAUDS. 
See  Eeattds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Limitations. 


SUCCESSION  DUTY  ACT. 
Predecessor — Joint  Predecessor, 

Upon  an  information  by  the  Attor- 
ney General  to  recover  succession 


duty,  payable  in  respect  of  the  suc- 
cession of  one  E.  to  a  sum  of  2000/. 
derived  from  W.  P.  as  predecessor, 
a  special  verdict  was  found,  which 
stated  that  J.  P.  died  intestate  leav- 
ing W.  P.,  his  brother;  and  A.  S., 
the  wife  of  J.  H.  S.,  claimed  to  be  a 
daughter  of  a  sister  of  J.  P.  G^iat 
by  indenture,  reciting  that  letters  of 
administration  had  been  granted  to 
W.  P.,  and  in  order  to  obviate  any 
doubts  or  differences  which  might 
arise  touching  any  share  which 
J.  H.  S.  or  A.  S.  might  be  entitled 
to  in  the  personal  effects  of  J.  P., 
W.  P.  had  proposed  and  agreed  on 
having  a  general  release  from  J.  H.  S. 
and  A.  S.  to  transfer  30,000^  to  be 
settled  upon  trusts  for  J.  H.  S.  and 
A.  S.  and  the  children  of  their  mar- 
riage, to  which  proposal  J.  H.  S. 
and  A.  S.  had  consented  and  agreed ; 
that  the  sum  of  30,000/.  had  been 
directed  to  be  transferred  to  trustees 
by  W.  P.,  and  that  J.  H.  S.  and  A.  S. 
had  that  day  executed  a  general  re- 
lease to  W.  P.  of  all  claims  against 
him  as  administrator  of  J.  P.  or 
otherwise;  it  was  declared  that  B. 
and  O.  should  stand  possessed  of  the 
30,000/.  in  trust  to  pay  the  interest 
to  J.  H.  S.  for  life,  and  after  his 
death  to  A.  S.  for  her  life,  and  after 
the  death  of  the  survivor,  if  there 
should  he  an  only  child  in  trust  for 
such  child,  and  if  there  should  be 
two  or  more  children  in  trust  for 
such  children  in  such  shares  as 
J.  H.  8.  and  A.  S.,  or  the  survivor, 
should  appoint ;  and  in  case  no  child 
should  live  to  attain  a  vested  interest 
in  trust  for  the  survivor  of  J.  H.  8. 
and  A.  S.  absolutely.  Contempo- 
raneously with  the  indenture  a  re- 
lease was  executed  by  J.  H.  S.  and 
A.  S.  to  W.  P.  There  were  ten 
children  of  the  marriage,  and  J.  H.  S. 
and  A.  S.  having  appointed  a  sum  of 
2000/.  to  E.  one  of  such  children, 
J.  H.  S.  and  A.  S.  died  in  or  before 
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TRESPASS. 


USES  AND  TRUSTS. 


March  lS54i.^Held,  that  the  de- 
fendant was  entitled  to  Judgment, 
because  it  could  not  be  in&rred  that 
W.  P.  was  either  the  sole  prede- 
cessor of  E.  within  the  meaning  of 
8.  2,  or  a  joint  predecessor  within 
the  meaning  of  s.  13.  Dubitante 
Channellj  B. 

Per  Wat9<m,  B.  that  J.  H.  S.  and 
A.  S.  were  the  settlors.  The  Attor- 
ney General  y.  Baker  and  Flatt,    19 

THEATRE. 

A  booth-theatre,  which  is  taken 
to  pieces  and  carried  from  place  to 
place  for  theatrical  performances,  is 
not  a  "  house  or  other  place  of  pub- 
lic resort  for  the  public  performance 
of  stage  plays"  within  the  meaning 
of  the  2nd  section  of  the  6  <&  7  Vict, 
c.  68.  Davysy  Appellant,  Douglas, 
Jtespandent,  180 

TIME. 
For  Performance  of  Judicial  Acts. 

See  JvDQUEVT,  (1). 

TRESPASS. 

(1).    Assault    cmd    Battery,    what 
Amounts  to. 

A  person  cannot  Justify  giving 
another  into  custody  tor  merely  lay- 
ing hands  on  him  to  attract  his  at- 
tention, provided  it  be  not  done 
hostilely.     Coward  y.  Baddeley,  478 

(2).  Iblse  Imprisonment — Evidence. 

A  felony  having  been  committed, 
the  defendant  sent  for  a  policeman, 
who,  on  the  defendant's  information, 
and  on  inquiries  made  by  himself, 
arrested  the  plaintiff.  The  defend- 
ant accompanied  the  policeman  to 
the    station  and  signed  the  charge  I 


sheet. — Held,  that  the  defendant 
was  not  liable  in  an  action  of  tres- 
pass.    Qrinham  v.  WUley,  496 

(3).  Ca.  sa.  on  Judgment  Jor  less  than 

2b/. 

A  defendant  who  is  taken  in  exe- 
cution under  a  writ  of  ca.  sa.  issued 
on  a  judgment  for  less  than  20/., 
without  the  order  of  the  Judge  who 
tried  the  cause,  may  maintain  an 
action  of  trespass  against  the  plain- 
tiff and  his  attorney,  although  the 
writ  has  not  been  set  aside.  Brooks 
v.  Hodgkinson  and  Butt,  712 

(4).  For  Mtlse  Imprisonment  on 
Charge  of  Misdemeanor  —  Jus- 
tification—  Constable, 

A  police  constable  having  im- 
prisoned the  plaintiff  in  a  cell,  on  a 
charge  of  aiding  another  person  in 
assaulting  him  m  the  execution  of 
his  duty,  some  hours  afterwards  the 
defendant,  the  chief  constable,  ar- 
rived at  the  station,  and  on  the 
report  of  another  constable,  without 
inquiring  into  the  facts,  handcuffed 
the  plaintiff  and  took  him  before  the 
magistrates,  who  dismissed  the 
charge  : — Held,  that  the  defendant, 
in  order  to  justify  himself,  was 
bound  to  shew  that  the  charge  was 
well  founded,  and  that,  having  failed 
to  do  so,  he  and  all  other  persons 
concerned  in  the  imprisonment  of 
the  plaintiff  were  liable  in  trespass. 
GrijfflnY.  Coleman,  265 

(6).  Justification — Defect  of  Fences. 
See  DiBTSESS,  (2). 

USES  AND  TRUSTS. 

Use  upon  a  Use. 

See  Rent  Caaroe. 


WAEEANT  OF  ATTORNEY.  WORK  AND  LABOUR.    888 


VOLUNTARY  PAYMENT. 

Money  had  and  received — Money 

paid. 

The  plaintiff,  a  merchant  at  Liyer- 
pool,  employed  P.,  a  commission 
agent  at  Manchester,  to  purchase 
goods  for  him.  P.  purchased  goods 
of  various  persons,  and  amongst 
them,  of  W.  and  Co.  P.  made  out 
invoices  in  his  own  name,  and  drew 
upon  the  plaintiff  for  the  amount. 
There  being  a  balance  of  180Z.  7«.  7J. 
due  from  the  plaintiff  for  goods 
bought  of  W.  and  Co.,  the  plaintiff 
accepted  a  bill  of  exchange  drawn  bj 
P.  for  payment  to  his  order  of  that 
amount  at  three  months  date.  P. 
not  having  paid  W.  and  Co.  they 
claimed  pa3rment  from  the  plaintiff, 
but  he  denied  all  knowledge  of  them 
in  the  matter.  P.  became  bankrupt. 
At  that  time  the  bill  of  exchange 
was  in  his  hands  and  was  taken  pos- 
session of  by  his  official  assignee  who 
indorsed  it  and  deposited  it  in  a  bank, 
pursuant  to  the  provisions  of  the 
Bankrupt  Law  Consolidation  Act, 
1849.  When  the  bill  became  due, 
it  was  presented  by  the  bankers  and 
paid  by  the  plaintiff.  W.  and  Co. 
afterwards  sued  the  plaintiff  for  the 
goods  sold  bv  them,  and  the  plaintiff 
compromisea  the  action.  The  plain- 
tiff then  brought  an  action  against 
the  official  assignee  to  recover  the 
amount  of  the  bill. — Held^  that  the 
plaintiff  could  not  recover  either  for 
money  had  and  received  or  money 
paid  to  his  use.    Barber  v.  Fott^  769 

WARRANT   OP  ATTORNEY 
UNSTAMPED. 

See  JuDeiCBiTT,  (8). 


WAY. 

Preeumption  of  Order  ofJuetieeefor 

Stopping, 

See  Inglosttbe  Act. 


WORK  AND  LABOUR. 

What  19  Evidence  ^Contract  to  pay 

for. 

The  plaintiff  wrote  to  the  defend- 
ant as  follows : — I  agree  to  accept 
the  appointment  of  secretai^  of  the 
Lancashire  Cotton  Mill  Company 
upon  the  following  terms,  viz.,  first, 
a  salary  of  300/.  per  annum,  com- 
mencing at  the  present  date,  if  the 
Company  be  completely  registered 
and  put  into  operation;  if  not,  I 
shall  be  satisfied  with  any  remune- 
ration for  my  time  and  labour  you 
may  think  me  deserving  of  and  your 
means  can  afford."  The  defendant 
wrote  in  answer  accepting  the  terms, 
and  adding, — *'  It  is  distinctly  agreed 
and  understood  that  if  the  Company 
is  not  formed  and  carried  out,  that 
part  of  your  letter  which  alludes  to 
your  salary  be  null  and  void,  and 
that  at  the  expiration  of  three  months 
it  is  entirely  left  to  me  to  give  unto 
you  such  sum  of  money  as  I  may 
deem  right  as  compensation  for 
labour  done  in  the  event  of  the 
Company  not  being  carried  out." 
The  plaintiff  rendered  some  service, 
but  the  Company  was  never  formed. 
^Held^  that  there  was  no  contract 
upon  which  the  plaintiff  could  recover 
any  part  of  the  salary.  Boberte  v. 
Smith,  815 
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